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ALEXANDER  HUNTER,  Marshal. 


Associate  Justiobb* 


Walter  Dunn  et  al^  Appellants,  v.  Hbnrt  Clarkb  et  oL 

^  8  P.  1. 

If  a  judgment  at  law  be  recoyered  in  a  circuit  court,  the  defendant  in  the  judgment  maj  jBle 
a  bill  in  that  court  to  enjoin  the  judgment  against  the  representative  of  the  plaintiff  in  the 
judgment,  though  that  representative  be  a  citizen  of  the  same  State  as  the  defendant  ia 
the  judgment ;  it  is  but  a  continuation,  in  substance,  of  the  original  suit. 

If  other  parties  are  made  by  the  bill,  and  different  interests  involved,  it  is,  as  to  them,  an 
original  suit,  and  the  jurisdiction  of  the  court  must  depend  upon  their  liability  to  be  sued 
by  the  plaintiff,  as  in  other  cases. 

^  Mr.  Justice  Johnson  was  absent,  from  indisposition,  daring  the  whole  term. 
'  Mr.  Justice  Duvall  was  prevented  attending  the  court  until  4ome  lime  after  the 
oommencement  of  the  term. 

>  Henry  Ashton,  Esq.,  Marshal,  died  during  the  term. 
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2  SUPREME   COURT  OF   THE  UNITED   STATES. 

Dunn  V,  Clarke.    8  P. 

The  case  is  stated  in  the  opinion  of  the  court 

Stanberry  and  Ewinff.  for  the  appellants. 

Corwin,  contra. 

[  *  2  ]        •  JVTLean,  J.,  delivered  the  opinion  of  the  court 

This  suit  was  brought  into  this  court  by  an  appeal  from 
the  decree  of  the  circuit  court  of  the  United  States  for  the  district  of 
Ohio. 

The  complainants  in  the  court  below  filed  their  bill  praying  for  an 
injunction  to  a  judgment  recovered  against  them  in  an  action  of 
ejectment,  and  to  obtain  a  decree  for  a  conveyance  of  the  land  in 
controversy.  All  the  complainants  are  residents  of  the  State  of  Ohio, 
and  so  are  the  defendants. 

The  judgment  at  law  was  obtained  by  Graham,  a  citizen  of  Vir- 
ginia, but  who  ha^  since  deceased ;  and  the  defendant,  Walter  Dunn, 
holds  the  land  recovered,  in  trust,  under  the  will  of  Graham. 

On  this  state  of  factB  a  question  is  raised,  whether  this  court  have 
jurisdiction  of  the  cause.  This  question  seems  not  to  have  been 
made  in  the  circuit  court. 

No  doubt  is  entertained  by  the  court,  that  jurisdiction  of  the  case 
may  be  sustained,  so  far  as  to  stay  execution  on  the  judgment  at 
law  against  Dunn.  He  is  the  representative  of  Graham ;  and,  al- 
though he  is  a  citizen  of  Ohio,  yet  this  fact,  under  the  cir- 
[  *  3  ]  cumstances,  will  not  deprive  this  court  of  an  equitable  •con- 
trol over  the  judgment.  But  beyond  this,  the  decree  of  this 
court  cannot  extend. 

Of  the  action  at  law,  the  circuit  court  had  jurisdiction ;  and  no 
change  in  the  residence  or  condition  of  the  parties  can  take  away  a 
jurisdiction  which  has  once  attached.  If  Graham  had  lived,  the  cir- 
cuit court  might  have  issued  an  injunction  to  his  judgment  at  law, 
without  a  personal  service  of  process,  except  on  his  counsel ;  and,  as 
Dunn  is  his  representative,  the  court  may  do  the  same  thing  as 
against  him.  The  injunction  biU  is  not  considered  an  original  bill 
between  the  same  parties,  as  at  law ;  but,  if  other  parties  are  made 
in  the  bill,  and  different  interests  involved,  it  must  be  considered,  to 
that  extent  at  least,  an  original  bill ;  and  the  jurisdiction  of  the  circuit 
court  must  depend  upon  the  citizenship  of  the  parties. 

In  the  present  case,  several  persons  axe  made  defendants  who  were 
not  parties  or  privies  to  the  suit  at  law,  and  no  jurisdiction  as  to 
thepi  can  be  exercised  by  this  or  the  circuit  court.  But,  as  there  ap- 
pear to  be  matters  of  equity  in  the  case,  which  may  be  investigated 
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by  a  state  court,  this  court  think  it  would  be  reasonable  and  just  to 
stay  all  proceedings  on  the  judgment,  until  the  complainants  shall 
have  time  to  seek  relief  from  a  state  court.  And  the  court  direct 
that  all  proceedings  be  thus  stayed,  and  that  the  decree  of  the  circuit 
court  be  modified  so  as  to  conform  to  this  view  of  the  case. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of  Ohio, 
and  was  argued  by  counsel ;  on  consideration  whereof,  it  is  the  opin- 
ion of  this  court  that,  in  the  present  case,  several  persons  are  made 
defendants  who  were  not  parties  or  privies  to  the  suit  at  law,  and 
that  no  jurisdiction  can  be  exercised  by  this  or  the  circuit  court ;  but, 
as  there  appear  to  be  matters  of  equity  in  the  case,  which  may  be 
investigated  by  a  state  court,  this  court  think  it  would  be  reasonable 
and  just  to  stay  all  proceedings  on  the  judgment  until  the  complain- 
ants shall  have  time  to  seek  relief  from  a  state  court,  and  they  so 
order  and  decree.  And  the  court  further  order  that  the  decree  of  the 
circuit  court  be  reformed  so  as  to  conform  to  the  opinion  of  this  court 
12  P.  164 ;  17  H.  478 ;  24  H.  450. 


John  Stratton,  Appellant,  v.  Leonard  Jarvis  and  C.  H.  H.  Brown, 

Appellee. 

8  P.  4. 

In  a  salvage  case,  each  several  claimant  has  a  distinct  interest  and  a  several  nght  of  ap- 
peal ;  the  matter  in  controversy  between  him  and  the  libellaiits  is  not  the  whole  salvage 
compensation,  but  so  mucli  of  it  as  is  chargeable  on  his  property;  if  the  latter  do  not 
amouni  to  $2,000,  the  libellants  cannot  appeal  to  this  coart. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  district 
of  Maryland.     The  case  is  stated  in  the  opinion  of  the  court 

Wirt^  for  the  appellants. 
Mayer  J  contra. 

*  Story,  J.,  delivered  the  opinion  of  the  court  t   *  ^   1 

This  is  the  case  of  a  libel  for  a  salvage  service  performed 
by  the  Ubellant,  the  master  and  owner  of  the  sloop  Libertyj  and  by 
his  crew ;  in  saving  certain  goods  and  merchandises  on  board  of  the 
brig  Spark,  while  aground  on  the  bar  at  Thomas's  Point,  in  the 
Chesapeake  Bay.  The  goods  were  owned  by  a  number  of  persons, 
in  several  and  distinct  rights ;  and  a  general  claim  and  answer  was 
interposed,  in  behalf  of  all  of  them,  by  Jarvis  and  Brown,  (the  owners 
of  a  part  of  them ;)  without  naming  who  in  particular  the  owners 
were,  or  distinguishing  their  separate  proprietary  interests.  This*  pro- 
Digitized  by  LjOOQIC 


4  SUPREME   COURT  OF  THE  UNITED   STATES. 

Stratton  v.  Jarvis  and  Brown.    8  P. 

ceeding  was  doubtless  irregular  in  both  respects.  Jarvis  and  Brown 
had  no  authority  merely  as  co-shippers  to  interpose  any 
[  *  9  ]  claim  for  other  shippers  with  *  whom  they  had  no  privity  of 
interest  or  consignment;  and  several  claims  should  have 
been  interposed  by  the  several  owners,  or  by  other  persons  authorized 
to  act  for  them  in  the  premises,  each  intervening,  in  his  own  name, 
for  his  proprietary  interest,  and  specifying  it.  If  any  owner  should 
not  appear  to  claim  any  particular  parcel  of  the  property,  the  habit 
of  courts  of  admiralty  is,  to  retain  such  property,  or  its  proceeds, 
after  deducting  the  salvage,  until  a  claim  is  made,  or  a  year  and  a 
day  have  elapsed  from  the  time  of  the  institution  of  the  proceedings. 
And  when  separate  claims  are  interposed,  although  the  libel  is  joint 
against  the  whole  property,  each  claim  is  treated  as  a  distinct  and 
independent  proceeding,  in  the  nature  of  a  several  suit ;  upon  wluch 
there  may  be  a  several  independent  hearing,  decree,  and  appeal. 
This  is  very  familiar  in  practice  in  prize  causes  and  seizures  in  rem 
for  forfeitures ;  and  is  equally  applicable  to  all  other  proceedings  in 
rem,  whenever  there  are  distinct  and  independent  claimants.  The 
irregularity  (such  as  it  is)  in  the  present  case  is,  however,  of  no  im- 
portance ;  as  the  parties,  by  their  agreement  of  record,  have  agreed 
that  separate  appeals  should  be  filed  from  the  decree  of  the  district 
court  for  each  of  the  owners,  as  specified  in  a  list  subjoined  thereto, 
and  that  the  cause  should  be  considered  and  treated  as  if  such 
separate  appeals  were  filed,  and  that  none  of  the  appellants  should 
have  any  privileges  or  advantages  which  would  not  appertain  to 
them  if  such  appeal  were  a  separate  one.  This  agreement,  in  legal 
effect,  creates  the  very  severance  which  the  original  claim  and  answer 
ought  to  have  propounded  in  due  form. 

At  the  trial,  in  the  district  court,  upon  the  allegations  and  proofs 
in  the  cause,  there  was  no  controversy  as  to  the  salvage  service ;  and 
the  case  was  reduced  to  the  mere  consideration  of  the  amount  to  be 
awarded  as  salvage.  The  district  court  decreed  a  salvage  of  one 
fifth  of  the  gross  proceeds  of  the  sales  of  the  goods  and  merchandises, 
and  directed  the  same  to  be  sold  accordingly.  The  salvage  tlms  de- 
creed was  afterwards  ascertained  upon  the  sales,  to  be  in  the  aggre- 
gate $2,728.38;  but  no  formal  apportionment  thereof  was  made. 
Prom  this  decree  an  appeal  was  interposed,  in  behalf  of  all  the 
owners  of  the  goods  and  merchandises,  to  the  circuit  court ; 
[  •  10  ]  but  no  appeal  was  *  interposed  by  the  libellant.  The  conse- 
quence is,  that  the  decree  of  the  district  court  is  conclusive 
upon  him  as  to  the  amount  of  salvage  in  his  favor.  He  cannot,  in 
the  appellate  court,  claim  any  thing  beyond  that  amount,  since  he 
has  jiot,  by  any  appeal  on  his  part,  conlroverted  its  sufiiciency.     Al- 
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though  uo  apportionment  of  the  salvage  among  the  various  claimants 
was  formally  directed  to  be  made  by  any  interlocutory  order  of  the 
district  court,  an  apportionment  appears  to  have  been  in  fact  made 
under  its  authority.  A  schedule  is  found  in  the  record  containing 
the  names  of  all  the  owners  and  claimants,  the  gross  sales  of  their 
property,  and  the  amount  of  salvage  apportioned  upon  each  of  them 
respectively.  By  this  schedule,  the  highest  salvage  chargeable  on  any 
distinct  claimant,  is  0906.17,  and  the  lowest  047.60 ;  the  latter  sum 
being  below  the  amount  for  which  an  appeal  by  the  act  of  the  3d  of 
March,  1803,  c.  93,'  is  allowed  from  a  decree  of  the  district  court  in 
admiralty  and  maritime  causes. 

Upon  an  appeal,  the  circuit  court  reversed  the  decree  of  the  district 
court,  and  awarded  one  twentieth  part  (instead  of  one  fifth)  of  the 
gross  sales  as  salvage ;  and  from  this  latter  decree  the  libellant  has 
appealed  to  this  court. 

The  first  question  is,  whether  this  court  has  jurisdiction  to  enter- 
tain the  appeal,  the  aggregate  amount  of  the  whole  salvage  exceed- 
ing the  sum  of  02,000 ;  but  that  which  is  due  or  payable  by  any  dis- 
tinct claimant  being  very  far  short  of  that  sum.  The  argument  in 
favor  of  the  jurisdiction  is,  that  the  salvage  service  is  entire,  and  the 
decree  is  for  a  specified  proportion  or  aliquot  part  of  the  whole  of 
the  gross  sales ;  and,  therefore,  it  is  chargeable  upon  the  proceeds  as 
an  entirety,  and  not  upon  the  separate  parcels  thereof,  according  to 
the  interests  of  the  separate  owners.  We  are  of  a  different  opinion. 
In  the  appeal  here,  as  in  that  from  the  district  court,  the  case  of  each 
claimant  having  a  separate  interest  must  be  treated  as  a  separate 
appeal,  pro  interesse  stw,  from  the  decree,  so  far  as  it  regards  that 
interest ;  and  the  salvage  chargeable  on  him  constitutes  the  whole 
matter  in  dispute  between  him  and  the  libellant ;  with  the  fate  of  the 
other  claims,  however  disposed  of,  he  has  and  can  have  nothing  to' 
do.  It  is  true  that  the  salvage  service  was  in  one  sense 
entire ;  but  it  certainly  *  cannot  be  deemed  entire  for  the  [  *  11  ] 
purpose  of  founding  a  right  against  all  the  claimants  jointly, 
so  as  to  make  them  all  jointly  responsible  for  the  whole  salvage.  On 
the  contrary,  each  claimant  is  responsible  only  for  the  salvage  prop- 
erty due,  and  chargeable  on  the  gross  proceeds  or  sales  of  his  own 
property  pro  rata.  It  would  otherwise  follow  that  the  property  of 
one  claimant  might  be  made  chargeable  with  the  payment  of  the 
whole  salvage,  which  would  be  against  the  clearest  principles  of  law 
on  this  subject.  The  district  and  circuit  courts  manifestly  acted 
upon  this  view  of  the  matter ;  and  their  decrees  would  be  utterly  un- 
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intelligible  upon  any  other.  Their  decrees,  respectively,  in  giving  a 
certain  proportion  of  the  gross  sales,  must  necessarily  apportion  that 
amount,  pro  rata^  upon  the  whole  proceeds,  according  to  the  distinct 
interests  of  each  claimant.  We  are,  therefore,  of  opinion  that  we 
have  no  jurisdiction  to  entertain  the  present  appeal  in  regard  to  any 
of  the  claimants ;  and  the  cause  must,  for  this  reason,  be  dismissed. 
The  district  court,  as  a  court  of  original  jurisdiction,  has  general 
jurisdiction  of  all  causes  of  admiralty  and  maritime  jurisdiction, 
without  reference  to  the  sum  or  value  of  the  matter  in  controversy. 
But  the  appellate  jurisdiction  of  this  court  and  of  the  circuit  courts, 
depends  upon  the  sum  or  value  of  the  matter  in  dispute  between  the 
parties  having  independent  interests. 
Appeal  dismissed,  accordingly. 

il  H.  522;  12  H.  847;  17  H.  8;  6  Wal.  277. 


Bank  of.  the  Metropolis,  Plaintiff  in  Error,  v.  William  Jones. 

8  P.  12. 

In  an  action  by  the  indorsee  of  a  note  against  an  accommodation  indorser,  the  maker  is 
not  a  competent  witness  to  prove  that  the  indorsee  informed  the  indorser  he  would  incar 
no  responsibility  by  putting  his  name  on  the  note. 

The  case  is  stated  in  the  opinion  of  the  court. 

CoxBy  for  the  plaintiff. 

No  counsel,  contrd. 

[  *  14  ]       •  AFLban,  J.,  delivered  the  opinion  of  the  court. 

This  cause  was  brought  into  thiscourt,  by  writ  of  error  to 
the  circuit  court  of  Washington  county,  in  the  District  of  Columbia. 
In  that  court  an  action  was  commenced  by  the  Bank  of  the  Metrop- 
olis against  the  defendant,  on  a  promissory  note  drawn  by  Betty  H. 
Blake,  for  the  sum  of  $5,200,  dated  the  27th  of  March, 
[  *  15  ]  1822,  payable  in  sixty  •  days,  and  negotiable  at  the  Bank 
of  the  Metropolis,  which  note  was  indorsed  by  the  defend- 
ant of  the  bank. 

The  defendant  pleaded  non-assumpsit^  and  the  statute  of  limita- 
tions; but  on  the  trial  waived  the  latter  plea. 

The  plaintiff  proved  the  indorsement  of  the  defendant,  that  the 
note  was  regularly  protested  for  non-payment,  and  due  notice  given. 

On  the  trial,  Betty  H.  Blake,  the  drawer  pf  the  note,  was  offered 
as  a  witness,  after  the  defendant  had  executed  to  her  a  release  from 
any  responsibility  on  account  of  the  costs  of  the  suit,  and  the  court 
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permitted  her  to  be  sworn.  Among  other  things,  this  witness  gave 
in  evidence  to  the  jury,  "  that  at  the  time  of  the  death  of  her  hus- 
band, Doctor  James  H.  Blake,  in  the  summer  of  1819,  there  were 
several  notes  drawn  by  him  running  in  the  Bank  of  the  Metropolis, 
and  that  he  was  also  indebted  to  other  persons  in  various  sums. 
That  when  the  notary  came  with  one  of  said  notes,  to  procure  pay- 
ment from  her,  she  being  the  sole  devisee  and  executrix  of  the  last 
will  and  testament  of  said  deceased,  she  objected  to  a  renewal. 
Witness  sent  to  Greneral  Van  Ness,  who  was  at  the  time  the  presi- 
dent of  the  Bank  of  the  Metropolis,  and  whom  her  deceased  husband, 
on  bis  death-bed,  recommended  her  to  consult.  She  informed  him 
that  she  did  not  wish  to  renew  the  notes,  but  he  advised  her  to 
amalgamate  them  in  bank ;  that  she  informed  him  that  she  could 
not  ask  any  one  to  indorse  for  her,  and  would  prefer  having  the 
property  sold  and  the  debts  paid.  General  Van  Ness  advised  her 
against  selling  the  property,  €i8  it  was  very  valuable,  and  would 
increase  daily  in  value,  and  that  she  had  better  procure  some  friend 
to  indorse  for  her ;  that  the  indorser  would  incur  no  responsibility, 
as  the  property  was  so  valuable.  In  pursuance  of  this  advice,  she 
procured  the  indorsement  of  her  son  James,  who  was  under  age,  and 
afterwards,  when  he  had  left  the  city  of  Washington,  she  procured 
the  defendant  to  indorse  for  her,  on  stating  to  him  the  advice  and 
information  given  to  her  by  General  Van  Ness."  Whereupon  the 
counsel  for  the  plaintiffs  moved  the  court  to  overrule  said  evidence, 
and  to  instruct  the  jury  that  it  was  incompetent  upon  the  trial  of 
the  said  issue ;  but  the  court  refused  to  do  so,  and  they 
instructed  the  jury  that  the  said  evidence  was  *  competent  [  *  16  j 
and  proper  for  their  consideration,  to  which  opinion  and 
instructions  of  the  court,  a  bill  of  exceptions  was  taken. 

The  principle  involved  in  this  case  is  substantially  the  same  that 
was  decided  by  this  court  in  the  case  of  the  Bank  of  the  United 
States  V.  Dunn,  6  Pet  61.  In  that  case  the  court  said :  "  It  is  a  well 
settled  principle  that  no  person  who  is  a  party  to  a  negotiable  instru- 
ment, shall  be  permitted,  by  his  own  testimony,  to  invalidate  it." 
And  this  doctrine  is  sustained  by  reason  and  authority.  If  an  indi- 
vidual, whose  name  appears  upon  the  face  of  a  negotiable  instru- 
ment either  as  drawer,  indorser,  or  acceptor,  shall  be  a  competent 
witness  to  prove  facts  or  circumstances  which  lessen  or  destroy  its 
value,  before  or  at  the  time  he  gives  it  currency,  the  credit  of  com- 
mercial paper  could  not  be  sustained.  The  rule  laid  down  in  1  Term 
Bep.  296,  on  this  subject  is  a  sound  one,  and  was  sanctioned  by  this 
30urt  in  the  case  above  cited. 

On  the  part  of  the  defendant  in  error,  it  is  contended,  that  the 
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witness  objected  to  was  not  the  only  witness  in  the  case ;  and  that 
her  testimony  was  competent  as  far  as  it  went  That  the  court 
were  not  called  on  to  decide  whether  the  facts  stated  by  the  witness 
were  sufficient  in  law  to  discharge  the  defendant  from  his  responsi- 
bility ;  but  whether  they  conduced  to  prove  an  imposition  practised 
on  him  by  the  bank,  which  ought  to  discharge  him. 

If  the  testimony  of  the  witness  impaired  the  obligation  of  the 
note,  it  was  inadn^ssible  under  the  rule  stated ;  and  that  this  was 
the  tendency  of  the  evidence,  appears  from  the  facts  stated  and 
the  argument  just  noticed.  In  the  case  cited,  of  the  Bank  of  the 
United  States  v.  Dunn,  this  court  decided  that  C£ut,  who  was  an 
indorser  after  Dunn,  was  not  competent  to  prove  facts  which  would 
tend  to  discharge  Dunn  from  the  responsibility  of  his  indorsement. 
And  is  it  not  clear,  by  the  same  rule,  that  in  the  case  under  consid- 
eration, the  drawer  of  the  note  is  equally  incompetent  to  prove  facts 
which  tend  to  discharge  the  indorser  ? 

In  both  cases  the  discharge  of  the  indorser  was  urged  on  the 
ground,  that  certain  statements  had  been  made  by  the  officers  of  the 
bank,  which  induced  the  indorser  to  sign  the  paper,  under  a  belief 

that  by  doing  so  he  incurred  no  responsibility.  As  the 
[  *  17  ]    ground  already  stated  is  clear,  it  is  unnecessary  to  add,  *in 

this  case,  as  was  stated  by  the  court  in  the  case  of  Dunn, 
that  the  officers  of  the  bank  had  no  authority,  as  agents  of  the  bank, 
io  bind  it  by  the  assurances  which  they  gave. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

8H.  78;  4H.404;  1  Wal.  166 


Jamiss  Erwin,  Appellant,  v.  Hugh  M.  Blake,  Appellee. 

8  P.  18. 

Acts  of  an  attorney  at  law  in  receiving  satisfaction  of  a  judgment  levied  on  land,  held 
binding  on  the  creditor,  upon  the  ground  of  ratification  by  him. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  district 
of  West  Tennessee,  in  a  suit  in  equity  in  which  the  appellant  was 
lt*fendant.     The  case  is  stated  in  the  opinion  of  the  court. 

Hardin^  for  the  appellant. 

BelU  contra. 
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•  Story,  J.,  delivered  the  opinion  of  the  court.  [  *  24  ] 

The  principal  question  in  the  case  is,  whether  the  plain- 
tiff, Blake,  has  entitled  himself  to  a  reconveyance  of  the  land  in 
controversy  against  the  judgment  creditor,  Erwin ;  the  same  land 
having  been  sold  upon  execution,  and  being,  by  the  laws  of  Ten- 
nessee, redeemable  by  the  owner  at  any  time  within  two  years  after 
the  sale ;  and  that  question  turns  upon  this,  whether  the  judgment 
has  been,  according  to  those  laws,  duly  discharged  within  the  two 
years  by  the  judgment  debtor.     It  is  clear  from  the  evidence,  that 
Pulton,  as  attorney  of  Erwin,  did  give  a  receipt  discharging  the 
whole  of  the  claim  under  the  judgment,  amounting,  on  the  last  day, 
when  the  land  was  redeemable,  to  $1,501.17 ;  and  if  he 
either  had  an  original  authority  so  *  to  do,  or  his  acts  have  [  *26  ] 
since  been  confirmed  by  Erwin,  then  Blake  is  entitled  to 
the  relief  sought  by  the  bill. 

It  is  material,  in  the  first  place,  to  state,  that  the  original  demand 
on  which  the  judgment  was  rendered  was,  before  the  suit  was 
brought,  assigned  by  Erwin  to  one  M'Connell;  and  that  the  suit 
was  commenced  and  carried  on  through  all  its  stages  by  Fulton,  for 
and  under  the  direction  of  M'Connell,  although  in  the  name  of 
Erwin;  and  the  latter  never  interfered  in  the  suit  until  after  the 
judgment  had,  by  the  redemption  of  Brittain's  prior  judgment,  been 
levied,  and  fijced  as  a  lien  on  the  land.  Now  it  cannot  be  doubted 
that  if  the  assignment  to  M'Connell  was  never  rescinded,  he  alone 
had  a  right  to  control  the  judgment  and  the  levy,  and  the  subsequent 
proceedings  as  to  the  redemption  by  Blake.  And,  in  point  of  fact, 
he  was  not  only  connusant  of,  but  party  to  the  arrangement  made  by 
Fulton  with  Blake,  by  which  the  judgment  claim  against  the  land 
was  discharged.  Was  then  the  assignment  antecedently  rescinded  ? 
Erwin  in  his  answer  affirms  that  it  was,  but  the  evidence  in  the 
cause  does  not  support  his  averment ;  on  the  contrary,  it  is  estab- 
lished by  Erwin's  own  acknowledgment,  in  his  letter  of  the  6th  of 
September,  1826,  that  M'Connell  continued  to  have  an  interest  in  it 
until  long  after  all  these  transactions;  and  M'Connell,  in  his  testi- 
mony, asserts  his  own  claim  in  the  most  positive  manner ;  so  that  at 
most,  the  case  cannot  be  judicially  treated  as  one  where  there  had 
been  a  total  rescission  of  the  assignment ;  but  only  subsequent  nego- 
tiations, out  of  which  other  equities  connected  with  it  arose  between 
the  parties. 

But,  assuming  that  the  assignment  had  been  rescinded,  still,  it  is 
dear  that  Erwin  adopted  the  acts  of  M'Connell  in  regard  to  the  suit, 
and  recognized  Fulton  as  his  attorney  in  the  conduct  of  it.  He 
never  repudiated   him    as  his   attorney,  and  never  gave   any  no- 


Digitized  by  VjOOQIC 


10  SUPREME   COURT  OF   THE  UNITED   STATED. 

Erwin  v.  Blake.    8  P. 

tice  to  Blake  that  he  had  not  as  complete  authority  in  the  premises 
as  any  other  attorney  in  the  management  of  a  suit  at  law.  Now 
it  is  not  denied  that  an  attorney  at  law,  in  virtue  of  his  general 
authority  as  such,  is  entitled  to  take  out  execution  upon  a 
judgment  recovered  by  him  for  his  client,  and  to  procure  a  sat- 
isfaction thereof  by  a   levy  on  lands  or  otherwise,  and  to  receive 

the  money  due  on  the  execution ;  and  thus  to  discharge  the 
[  *  26  ]  execution.     And  if  the  judgment  debtor  has  a  *  right  to 

redeem  the  property  sold  under  the  execution  within  a  par- 
ticular period  of  time,  by  payment  of  the  amount  to  the  judgment 
creditor,  who  has  become  the  purchaser  of  the  property,  there  is  cer- 
tainly strong  reason  to  contend  that  the  attorney  is  impliedly  author- 
ized to  receive  the  amount,  and  thus  indirectly  to  discharge  the  lien 
on  the  land.  At  least,  if  (as  is  asserted  at  the  bar)  this  be  the  com- 
mon course  of  practice  in  the  State  of  Tennessee,  it  will  furnish  an 
unequivocal  sanction  for  such  an  act 

But  it  is  not  necessary  in  the  present  case  to  rely  on  this  ground, 
if  Erwin  did  in  fact  give  an  express  general  authority  to  Fulton  to 
act  in  the  premises,  or  if  he  has  since  ratified  the  acts  of  Fulton  in 
discharging  the  judgment.  Some  of  the  judges  are  of  opinion  that 
the  evidence  in  the  case  establishes  that  Erwin  expressly  delegated 
to  Fulton  general  authority  to  act  in  the  premises,  and  to  receive  the 
money  due  under  the  judgment  according  to  his  own  discretion ; 
and  that  the  direction  of  Erwin  to  Fulton  to  demand  the  payment 
in  specie,  was  not  intended  to  operate  as  a  positive  restriction  upon 
that  discretion,  but  was  merely  a  strong  expression  of  the  wishes  of 
Erwin  on  the  subject.  Fulton,  in  his  deposition,  states,  that  Erwin 
"  called  upon  Kincannon  to  bear  witness  that  he  had  appointed  me 
his  attorney  in  the  business,  and  that  I  was  authorized  to  receive  the 
money  upon  the  claim ;  and  that  whatever  I  should  do  upon  the 
subject  he  would  abide  by."  Kincannon  fully  confirms  this  state- 
ment in  his  deposition ;  and  says :  "  Mr.  Erwin  did  call  on  me  to 
bear  witness  that  Mr.  Fulton  was  fully  authorized  to  txansact  the 
whole  business  for  him.  From  all  that  was  said  by  Mr.  Erwin,  I 
did  believe  that  any  course  taken  by  Mr.  Fulton  would  be  sanctioned 
by  him,  and  that  he  would  be  bound  to  all  intents  and  purposes  by 
his  acts."  And  he  adds,  in  another  place  :  "  It  was  my  understand- 
ing, and  I  thought  from  all  that  was  said  by  Mr.  Erwin,  that  it  was 
so  understood  by  himself  and  all  others  present,  that  Mr.  Fulton 
was  fully  authorized  to  act  for  Mr.  Erwin  in  relation  to  the  whole 
matter.  Mr.  Erwin  did  say  that  he  would  ratify  or  sanction  Mr. 
Fulton's  acts,  or  words  of  that  import."  The  conversation  here 
detailed  is  a  part  of  the  same  conversation  between  the  parties,  in 
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which  the  direction  was  given  by  Erwin  to  Fulton  to  demand 
specie  in  payment ;  and  therefore  it  *  may  properly  be  taken  [  *  27  ] 
into  consideration  as  a  qualification  of  that  direction. 

Others  of  the  judges  are  of  opinion  that,  taking  the  fair  scope  of 
the  language  of  Erwin  in  his  letters  to  Fulton  after  the  transaction, 
it  amounts  to  a  ratification  of  the  acts  of  Fulton.  Thus  in  his  let- 
ter of  the  8th  of  September,  1826,  unritten  after  M'Connell  (as  it 
admits)  had  given  him  information  of  what  had  been  done,  he  says: 
"  This  of  course  is  not  a  compliance  with  the  law,  and  I  am  induced 
to  think  they  cannot  now^  have  even  a  probable  right  to  claim  the  land, 
as  the  deed  is  now  in  my  name.  They  cannot  claim  any  indulgence 
granted  by  any  one  except  you  and  myself,  no  one  else  having  au- 
thority to  grant  any.  Whatever  you  may  [have]  authorized  others 
to  do  in  your  absence,  in  accordance  with  my  instructions,  or  yours, 
of  course  will  be  adhered  to  by  me,  but  nothing  more."  Now,  these 
expressions  are  very  significant  as  to  the  extent  of  the  original  au- 
thority given  to  Fidton.  They  show  that  specie  was  not  absolutely 
to  be  insisted  upon,  or  payment  at  the  time  absolutely  required ;  for 
it  is  admitted  that  indulgence  might  be  granted  by  Fulton  ;  "  no  one 
else  having  authority  to  grant  any."  And  as  to  the  point  of  ratifica- 
tion the  language  is  still  the  more  direct,  for  it  is  declared  that 
whatever  had  bfeen  done  in  Fulton's  absence,  in  accordance  with  his 
instructions,  would  be  adhered  to.  Now  at  this  time  Fulton  had 
ratified  all  Porterfield's  acts,  and  indeed,  except  as  to  the  giving  time 
for  a  small  part  of  the  money,  Porterfield  had  not  deviated  from  his 
original  instructions.  On  the  9th  of  September,  Fulton  wrote  to 
Erwin,  giving  him  a  fuU  account  of  all  the  transactions,  and  why 
he  had  deviated  "  firom  the  strict  letter  of  his  instructions."  And  he 
also  sent  to  Erwin  the  $1,305  received  by  him ;  and  offered  to  pay 
him  the  remaining  sum  of  $200  then  due.  In  the  reply  of  Erwin 
to  this  letter,  on  the  12th  of  September,  he  declines  receiving  the 
money,  for  reasons,  which  (he  says)  he  will  explain  when  he  has  the 
pleasure  to  see  Fulton ;  and  adds :  "  My  course  I  am  sure,  on  ex- 
planation, will  be  satisfactory  to  you,  Major  Porterfield,  and  to 
M'Connell."  But  he  nowhere  in  that  letter  expresses  any  disappro- 
bation of  the  conduct  of  Fulton ;  and  he  does  not  attempt  to  qualify 
the  language  of  his  former  letters,  or  to  disavow  the  acts  of 
Fulton  as  a  breach  of  his  instructions.  *  His  object  seems  [  *  28  ] 
to  have  been,  without  returning  the  money  to  Fulton  or  to 
Blake,  or  doing  any  positive  act,  to  retain  the  whole  affair  in  its  then 
state,  that  he  might  make  use  of  any  doubts  as  to  the  extinguish- 
ment of  his  claim,  for  his  own  advantage  in  other  business.  "  The 
judgment"  (says  he)  "is  in  my  name,  and  I  alone  can  control  it 
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I  am  fully  aware  of  the  hold  I  now  maintain  over  Grarner,  or  rather 
over  Blake's  land,  and  I  am  determined  to  use  it  towards  the  security 
of  my  other  claims.'*  Under  these  circumstances  the  evidence  is 
deemed  fairly  to  establish  the  conclusion  that  the  acts  of  Fulton 
were  ratified  by  Erwin,  and  never  were  intended  to  be  repudiated  by 
him.  Upon  these  grounds,  and  for  these  reasons,  it  is  the  opinion 
of  the  court  that  the  plaintiff  is  entitled  to  the  relief  sought  by  Jjis 
bill.  But  it  ought  not  to  be  granted,  except  upon  the  terms  that  all 
the  money  due  at  the  time  when  the  land  was  redeemed  by  the 
plaintiff  should  be  paid  over  to  the  debtor.  The  balance  of  $200 
does  not  appear  ever  to  have  been  paid  by  Dickson ;  and  the 
$1,305.17,  for  aught  that  appears  in  the  record,  is  still  in  the  hands 
of  Talbert,  and  never  has  been  received  by  Erwin.  The  decree  of 
the  circuit  court,  granting  relief,  must  therefore  be  varied,  so  far  as 
to  make  it  dependent  upon  the  payment  of  the  whole  $1,505.17  to 
Erwin. 


Margaret  Dick  and  others,  Appellants,  v.  Stephen  B.  Balch  and 

others. 

8  P.  80. 

An  instrument  of  release,  si^cd  by  a  number  of  his  creditors,  was  fonn^  in  the  possd^slon  of 
the  debtor ;  this  circumstance  is  not  conclusive ;  it  is  an  open  question,  whether  it  was 
agreed  that  it  should  not  take  effect  unless  all  signed  it  and  that  some  had  refused. 

If  a  mortgage  is  duly  recorded,  it  is  not  laches  for  the  mortgagee  to  be  silent  concerning  it ; 
and  he  is  not  thereby  precluded  from  asserting  it  against  a  purchaser  without  actual 
notice. 

In  Maryland,  an  office  copy  of  a  recorded  deed,  is  eridence  as  competent  as  the  original. 

Appeal  from  the  circuit  court  for  the  District  of  Columbia.     The 
case  is  stated  in  the  opinion  of  the  court 

JC?y,  for  the  appellants. 

CoxCj  for  the  appellees. 

[  *32  ]       •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

The  bill  filed  in  this  case  is  for  the  foreclosure  of  a  mortgage, 
dated  on  the  4th  of  August,  1809,  to  secure  the  payment  of  three 
promissory  notes,  given  by  the  mortgagor,  John  Peter,  to  the  mort- 
gagee, Thomas  B.  Beale,  the  testator  of  the  complainants. 

The  mortgaged  premises  were  a  house  and  several  lots  in  George- 
town, which  the  mortgagor  afterwards,  on   the  16th   of 
I  *  33  ]  •  April,  1810,  sold  and  conveyed  to  Elizabeth  Peter,  who 
then  paid  the  purchase-money.     The  bill  is  filed  in  1821, 
against  John  Peter  and  Elizabeth  Peter.     Soon  after  the  service  of 
process,  Elizabeth  Peter  departed  this  life,  and  the  suit  was  revived 
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against  her  devisees.     These  defendants,'  in*  their  answer,  do  not 
admit  the  mortgage,  and  require  proof  of  its  existence. 

The  proof  offered  by  the  plaintifls  is  an  oflBice  copy  of  the  deed, 
and  the  first  question  in  the  cause  is  on  the  admissibility  of  this 
copy. 

The  law  of  Maryland  is  the  law  of  this  part  of  the  District  of 
Columbia. 

The  acts  of  1716  and  of  1766  require  that  all  conveyances  of  land 
shall  be  enrolled  in  the  records  of  the  same  county  where  the  lands, 
tenements,  or  hereditaments  conveyed  by  such  deed  or  conveyance  do 
lie,  or  in  the  provincial  court,  as  the  case  may  be.  The  courts  of 
Maryland  are  understood  to  have  decided,  that  copies  of  deeds  thus 
enrolled  may  be  given  in  evidence. 

In  a  case  reported,  6  Harris  &  Johnson,  276,  the  defendant  offered 
in  evidence  the  record  of  a  deed,  to  the  admission  of  which  the 
plaintiff  objected ;  but  the  court  overruled  the  objection.  A  bill  of 
exceptions  was  taken,  and  the  judgment,  which  was  in  favor  of  the 
defendant,  was  cajried  before  the  court  of  appeals.  The  counsel  for 
ihe  plaintiff  in  error  contended,  that  as  the  acts  requiring  the  enrol- 
ment of  conveyances  do  not  say  that  a  copy  of  the  enrolment  shall 
be  evidence,  the  general  principle  of  law  is,  that  the  deed  itself,  unless 
shown  *to  have  b^en  lost,  must  be  produced. 

Chief  Justice  Buchanan,  delivering  the  opinion  of  the  court,  said, 
this  case  comes  before  us  on  three  bills  of  exceptions.  The  first 
presents  the  question,  whether  the  enrolment  of  a  deed  of  bargain 
and  sale  is  competent  evidence  of  title  to  lands  in  the  trial  of  an 
action  of  ejectment,  or  whether  the  original  must  be  produced  ?  The 
court  before  whom  the  cause  was  tried  decided  that  it  was,  and  that 
the  original  need  not  be  produced ;  and  certainly  it  is  too  late,  at  this 
day,  to  question  the  correctness  of  that  decision.  Copies  of  deeds 
that  are  not  required  to  be  enrolled,  cannot  be  admitted  in  evidence ; 
but  deeds  of  bargain  and  sale  are,  by  the  laws  of  the  State, 
required  *to  be  enrolled,  and  by  the  uniform  tenor  of  the  [  *34  ] 
decisions  of  the  courts  of  the  State,  exemplifications  of 
records  of  deeds  of  bargain  and  sale  are  as  good  and  competent  evi- 
dence as  the  originals  themselves. 

In  the  circuit  court,  the  plaintiff  offered  testimony  to  account  for 
the  absence  of  the  original  deed.  Objections  were  made  to  the 
reception  and  sufficiency  of  this  testimony ;  but  as  by  the  settled  law  < 
of  Maryland,  the  copy  of  the  deed  was  admissible  without  proving 
the  loss  of  the  original,  it  is  unnecessary  to  examine  the  validity  of 
these  objections. 

The  original  existence  of  the  mortgage  being  established,  we  pro- 
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cecd  to  inquire  into  the  validity  of  the  objections  raised  to  its  being 
still  in  force,  so  as  to  avail  the  plaintiff  in  the  circuit  court  These 
objections  are, 

1.  That  it  has  been  released. 

2.  That  the  silence  of  the  said  mortgagee,  during  his  whole  life, 
respecting  his  claim,  thus  concealing  it  from  Elizabeth  Peter  for 
more  than  eleven  years,  whereby  she  and  her  representatives  have 
lost  all  possibility  of  recovering  the  purchase-money  from  John 
Peter ;  has  forfeited  his  right,  both  in  law  and  equity,  to  proceed 
against  the  moi*tgaged  premises. 

The  instrument  by  which,  as  the  defendants  in  the  court  below 
contend,  this  debt  was  released,  is  dated  the  27th  of  April,  1820.  It 
was  signed  and  sealed  by  several  of  the  creditors  of  the  mortgagor, 
and  among  others,  by  Thomas  B.  Beale,  the  mortgagee. 

John  Peter,  who  was  engaged  extensively  in  commerce,  had  sus- 
tained heavy  losses  by  fire.  Several  of  his  friends  and  creditors 
agreed  to  receive  a  conveyance  of  all  his  remaining  property,  to  be 
distributed  ratably  among  them,  and  to  advance  him  a  considerable 
sum  of  money  to  set  him  up  again  in  business.  The  defendants  in 
error  allege,  that  this  agreement  was  on  the  condition,  that  all  his 
creditors  should  sign  a  release  of  his  debts,  so  as  to  leave  his  future 
acquisitions  exonerated  from  their  claims;  and  that  some  of  his 
creditors  refused  to  sign  the  release,  in  consequence  of  which  refusal 
the  whole  became  inoperative. 

The  deed  conveying  his  property  to  a  trustee  for  the  use  of  his 
creditors,  and  the  instrument  of  release,  were  both  produced,  and 
appear  in  the  record.  The  deed  of  release  enumerates  the 
[  *  35  ]  *  creditors  of  John  Peter,  some  of  whom  have  not  executed 
it  It  is  absolute  on  its  face,  and  the  plaintiffs  in  error  deny 
that  it  was  intended  to  be  conditional.  They  also  contend,  that  no 
parol  evidence  is  admissible  to  vary  a  written  contract,  by  introduc>- 
ing  into  it  a  condition  which  entirely  changes  its  character.  The 
argument  has  turned  chiefly  on  the  admissibility  of  this  testimony. 
The  court  will  not  inquire,  whether  the  parol  evidence  offered  in  this 
case  can  be  introduced  to  vary  the  contract,  because  a  preliminary 
question  arises  to  which  the  testimony  is,  they  think,  certainly  appli- 
cable. That  question  is.  Has  the  contract  been  executed  ?  It  is  set 
up  by  the  defendants  in  their  answer,  and  the  general  replication 
puts  it  in  issue.  It  was  therefore  incumbent  on  those  who  sought  to 
avail  themselves  of  it  to  prove  it 

Thomas  Nevit,  the  subscribing  witness  to  the  signature  of  Thomas 
B.  Beale,  has  not  been  examined.  If  this  omission  can  be  accounted 
for,  inferior  evidence  would  undoubtedly  be  admissible  to  establish 
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(his  all-important  fact;  but  the  whole  of  this  evidence  must  be 
examinable.  The  delivery  itself,  €ind  the  circumstances  under  which 
it  was  made,  are  open  to  both  parties.  The  questions  whether  the 
instrument  ever  became  a  deed;  whether  it  was  delivered  as  an 
escrow,  whose  completion  depended  on  subsequent  events,  which 
never  happened,  or  was  a  complete  contract  when  signed  by  those 
whose  signatures  are  affixed  to  it;  are  entirely  distinct  from  the 
question  how  far  a  written  contract  may  be  varied  by  parol  evidence 

The  plaintiffs  in  error  rely  on  the  fact,  that  the  instrument  was 
left  in  possession  of  Mr.  Peter.  This  circumstance  is  certainly 
entitled  to  consideration ;  but  it  is  not  conclusive.  It  is  open  to 
explanation ;  and  all  the  testimony  shows,  that  it  was  placed  in  his 
hands  to  obtain  the  signature  of  his  creditors.  Clement  Smith 
expressly  avers  it. 

The  deposition  of  Mr.  John  Peter  was  taken,  on  the  part  of  the 
plaintiffs  in  error,  for  the  purpose  of  showing,  among  other  things, 
that  the  release  was  unconditional.  But  he  is  a  party  to  the  suit  on 
the  record,  and  his  deposition  is  not  admissible. 

The  deposition  of  George  Peter,  one  of  the  creditors  of  John  Peter 
who  executed  the  deed  of  release,  is  also  taken  for  the  same  pur- 
pose.    He  was  one  of  the  devisees  of  Elizabeth  Peter ;  but 
•released  his  interest  in  the  property  before   he  gacve   his  [  *36  ] 
deposition.     He  also  is  a  party  on  the  record,  and  this  objec- 
tion is  made  to  his  testimony. 

All  objections  to  the  competency  and  admissibility  of  these  deposi- 
tions, were  reserved  by  the  defendants  in  error,  and  may  be  now 
made.     They  cannot  therefore  be  read. 

The  defendants  in  error  produced  the  record  of  a  suit  in  chancery, 
in  which  John  Peter  and  George  Peter,  among  others,  were  plaintiiSs 
for  the  purpose  of  showing,  that  the  release  was  not  fully  executed. 
But  the  devisees  of  Elizabeth  Peter  were  not  parties  to  that  suit,  and 
cannot  be  affected  by  it     They  also  produced  several  depositions. 

Francis  Dodge  was  one  of  the  creditors  of  John  Peter,  but  did  not 
execute  the  release.  He  was  applied  to  by  Mr.  Peter  to  sign  it,  who 
stated,  as  well  as  the  deponent  recollects,  "  that  if  any  one  of  his 
creditors  objected  to  sign,  the  whole  arrangements  would  fail." 

Clement  Smith,  who  was  trustee  of  the  effects  of  John  Peter 
which  were  assigned  for  the  benefit  of  his  creditors,  was  asked: 
"  Was  it  not  a  part  of  the  said  scheme,  that  it  should  be  inoperative 
and  void  in  respect  of  all  parties,  including  the  said  John  Peter,  his 
friends,  and  releasing  creditors,  in  case  any  of  his  creditors  should 
refuse  to  release  said  John  Peter  from  his  debts?"  He  says:  "I 
answer,  without  hesitation,  that  such  was  my  impression     I  did  then 
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and  do  now,  believe  that  it  was  so  understood  by  all  the  parties,  who 
on  that  condition  alone  signed  the  release."  This  witness  signed  the 
deed  of  release  as  attorney  for  some  of  the  releasing  creditors.  He 
also  states  several  circumstances  confirmatory  of  the  opinion,  that  the 
release  was  not  to  take  eflfect  unless  signed  by  all  the  creditors  of 
John  Peter. 

The  record  also  contains  two  letters,  addressed  while  the  transac- 
tion was  depending,  to  William  Fowle  and  Co.,  who  were  among 
his  creditors. 

The  first  is  dated  the  25th  of  April,  1820.  In  that,  speaking  of  his 
firiends,  he  says :  ^'  They  have  come  forward  and  agreed  to  loan  me  a 
cash  capital  of  $15,000  but  on  the  special  condition  that  I  obtain  a 
release  from  all  my  creditors,  smd  keep  my  old  and  new  business 

entirely  separate." 
[  •  37  ]  *  His  second  letter,  dated  the  28th  of  April,  expresses  his 
regret  that  William  Fowle  and  Co.  were  not  at  liberty  to 
sign  the  release ;  repeats  the  idea,  that  his  firiends,  who  had  promised 
him  a  loan  of  $15,000,  had  made  a  condition  that  he  should  obtain 
a  release  from  all  his  creditors ;  and  after  renewing  his  application 
respecting  the  release  firom  Fowle  and  Co.  adds,  "  every  day's  delay 
may  ditninish  the  zeal  of  my  friends,  therefore  let  me  hear  firom  you 
by  return  of  mail,  with  an  authority,  I  hope,  to  Clement  Smith  to 
release  as  it  respects  me."  Clement  Smith  says  that  "  J.  Peter  called 
on  him  for  the  notes  and  funds  which  his  fiiends  had  deposited  with 
Smith,  to  be  delivered  to  Peter,  when  the  condition  on  which  they 
were  to  be  delivered  should  be  performed.  The  deponent  declined 
complying  with  this  request,  because  he  understood  that  some  of  the 
creditors  had  refused  to  sign  the  release."  He  left  the  room,  and 
returned  in  a  few  moments  with  a  letter  in  his  hand,  and  said: 
"  The  business  is  all  at  an  end."  "  Mr.  Fowle,  or  some  other  person 
to  whom  he  had  written,  having  refused  to  sign  or  release  his  debt." 

The  letter  to  Mr.  Fowle,  and  that  part  of  the  deposition  of  Mr. 
Smith  which  has  just  been  cited,  refer  particularly  to  the  contract  for 
advancing  money  to  enable  Mr.  Peter  to  recommence  business ;  but 
they  are  not  without  influence  on  the  question,  whether  the  release 
was  completely  executed.  That  instrument  was  dated  on  the  27th 
of  April,  1820.  It  purports  to  be  made  between  John  Peter  and  his 
creditors,  indorsers,  and  sureties;  that  is,  all  his  creditors,  &c  It 
states  the  assignment  made  by  Peter  of  all  his  remaining  effects  to 
Clement  Smith,  for  their  benefit ;  their  purpose  to  advance  him  a 
sum  of  money,  that  he  may  again  go  into  business ;  but  their  unwill« 
ingness  to  do  so,  so  long  as  j.he  new  capital  of  the  said  J.  P.  may 
be  liable  to  his  former  debts ;  that  they  ''  are  willing,  in  consideration 
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of  the  premises,  to  release  him  firom  all  his  debts  and  liabilities,  so 
that  he  may  hold  his  future  property  and  stock  in  trade  exempt  from 
their  respective  claims."  After  reciting  the  names  of  the  creditors, 
and  stating  the  amount  of  their  several  claims,  it  proceeds  to  say, 
that  "in  consideration  of  the  premises,  the  creditors,  &c.,  have  re- 
leased, &c.,  and  do  release,  &c.,  the  said  John  Peter,  his  heirs,  &c., 
from  all  their  aforesaid  several  claims,  &c."  The  same  instru- 
ment proceeds  to  appoint  *  Clement  Smith,  who  is  a  party  [  *  38  ] 
thereto,  trustee  of  all  the  estate  and  effects  assigned  by  John 
Peter,  for  their  benefit. 

The  release  is  in  consideration  of  the  assignment  The  advance 
of  money  and  the  release  are  obviously  parts  of  the  transaction,  and 
are  closely  connected  with  each  other.  The  purpose  intended  by  all 
those  who  signed  the  release  could  not  be  accomplished  unless  it 
should  be  signed  by  all. 

It  is  in  evidence,  too,  that  the  failure  of  the  release  prevented  the 
trustee  from  carrying  the  deed  of  assignment  which  constituted  its 
consideration,  into  execution. 

On  a  full  consideration  of  these  circumstances,  we  are  of  opinion, 
that  the  release  was  never  fully  executed,  and  did  not  become  the 
deed  of  the  parties. 

The  plaintiffs  in  error  also  contend,  that  Thomas  B.  Beale,  by  his 
conduct  in  his  lifetime,  forfeited  his  right  to  enforce  the  payment  of 
the  mortgage  debt  against  the  said  Elizabeth  Peter,  or  her  representa- 
tives. The  answer  alleges  :  1.  That  though  he  lived  more  than  eleven 
years  after  the  execution  of  the  mortgage,  he  never  did  assert  any 
claim,  or  even  intimate  to  the  said  Elizabeth,  or  to  any  of  her  friends 
or  advisers,  the  existence  of  such  claim. 

2.  That  by  concealment  of  the  said  mortgage  debt,  lapse  of  time, 
and  collusion  with  the  said  John,  in  the  said  sale  to  said  Elizabeth, 
he  and  his  representatives  have  lost  all  claim,  either  in  law  or  in  equity. 

These  objections,  it  may  be  observed,  cannot  be  connected  with 
the  release.  That  bears  date  in  1820,  and  the  mortgage  deed  was 
executed  in  1809.  If,  therefore,  he  never  did  assert  any  claim,  or 
intimate  its  existence  to  the  said  Elizabeth  or  her  friends,  he  was  not 
restrained  from  doing  so  by  having  released  it.  But  the  mortgage 
deed  was  recorded,  and  this  is  considered,  in  law,  as  notice  to  all 
the  world,  and  dispenses  with  the  necessity  of  personal  notice  to 
purchasers.  A  deed  cannot,  with  any  propriety,  be  said  to  be  con 
cealed  which  is  placed  upon  the  public  record,  as  required  by  law ; 
nor  can  a  previous  conveyance  and  delivery  of  titie  deeds  to  a 
purchaser,  be  justly  denominated  collusion,  because  a  subsequent 
incumbrance  is  taken  on  the  same  property.     Conmion  prudence 
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would  have  directed  Mrs.  Peter  to  search  the  records  of  the  county, 
before  she  paid  the  purchase-money.    Had  she  done  so,  she 

[  *  39  ]  would  *  have  found  the  deed  to  Mr.  Beale.   It  is  not  in  proof 
that  he  has  done  any  act  to  deceive  or  mislead  her.     He 

has  been  merely  silent  respecting  a  deed  which  was  recorded  as  the 

law  directs. 

We  are  of  opinion  that  there  is  no  error  in  the  decree  of  the  circuit 

court     It  is  affirmed,  with  costs. 


Morgan  Byrne,  Plaintiff  in  Error,  v.  The  State  of  Missouri. 

8  P.  40. 
The  case  of  Craig  v.  The  State  of  Missouri,  4  P.  410,  confirmed. 

Error  to  the  supreme  court  for  the  fourth  judicial  district  of  Nor- 
folk in  the  State  of  MissourL 

Benton^  for  the  defendant 
No  counsel  for  the  plaintiff. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  a  judgment  rendered  in  the  supreme  court 
for  the  State  of  Missouri. 

In  1826,  an  action  of  covenant  was  instituted  in  the  circuit  court 
for  the  county  of  Cape  Girardeau,  by  the  State  of  Missouri,  against 
Morgan  Byrne,  the  plaintiff  in  error. 

The  declaration  charges  that  the  defendant,  on  the  26th  of  Octo- 
ber, 1822,  executed  his  certain  writing  obligatory,  by  which  he 
promised  to  pay  to  the  State  of  Missouri,  on  the  26th  day  of 
October,  in  the  year  1823,  the  sum  of  $135,  and  the  two  per 
centum  per  annum  on  the  said  amount,  it  being  the  interest  accruing 
on  the  certificates  borrowed  (by  the  said  Byrne  of  the  State)  from 
the  1st  day  of  October,  1821,  at  the  Jackson  loan  office  for  value ; 
which  said  sum  the  defendant  refuses  to  pay,  &a 

The  defendant  appeared  and  pleaded  in  bar  of  the  action,  that  the 
said  State  of  Missouri,  by  an  act  of  the  legislature  thereof, 
[  *  41  ]  entitled  an  act  for  the  establishment  of  loan  offices,  *  ap« 
proved  by  the  governor  of  the  said  State  on  the  27th  day 
of  June,  1821,  divided  said  State  into  five  districts,  in  each  of  which 
districts  was  established  a  loan  office ;  and  by  said  act  the  auditor 
of  public  accounts  and  treasurer  of  said  State,  under  the  governor 
thereof,  were  required  to  issue  certificates  signed  by  the  said  auditor 
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and  treasurer  to  the  nominal  amotint  of  (200,000,  of  denominations 
not  exceeding  (10,  nor  less  than  fifty  cents,  in  the  following  form, 
to  wit,  "this  certificate  shall  be  receivable  at  the  treasury,  or  any 
of  the  loan  offices  of  the  State  of  Missouri,  in  discharge  of  taxes  or 
debts  due  to  the  State,  for  the  sum  of  (  ,  with  interest  for 

the  same,  at  the  rate  of  two  per  centum  from  this  date,  the  day 
of  ; "  and  that  by  said  act  said  certificates  were  made  receiv- 

able at  the  treasury  of  said  State,  and  by  all  the  tax-gatherers  and 
other  public  officers  in  payment  of  taxes,  and  other  moneys,  then  due 
or  to  become  due  to  said  State,  or  any  county  or  town  therein,  and 
by  all  officers,  civil  and  military,  in  said  State,  in  discharge  of  sala- 
ries ;  and  by  said  act  it  was  further  made  the  duty  of  said  auditor 
and  treasurer,  according  to  the  provisions  of  said  act,  to  deliver  to 
the  clerk  of  said  general  loan  offices  a  proportional  amount  of  the 
certificate,  by  the  said  act  required  to  be  issued  as  aforesaid ;  and 
certain  commissioners  by  said  act  required  to  be  appointed,  were  by 
said  act  empowered  to  loan  said  certificates  to  the  citizens  of  said 
State  residing  within  their  respective  districts,  at  interest  not  exceed- 
ing six  per  centum  per  annum  on  the  amount,  and  to  secure  the  re- 
payment of  the  said  loans  by  mortgages  or  personal  security ;  and 
by  said  act,  the  salt  springs  belonging  to  the  State  were  to  be  leased 
out,  on  the  condition  that  the  lessee  or  lessees  should  receive  said 
certificates  in  payment  for  salt,  not  exceeding  that  which  might  be 
prescribed  by  law ;  and  that  the  proceeds  of  said  salt  springs,  the 
interest  accruing  to  the  State,  and  all  estates  purchased  by  the  said 
loan  offices  under  the  provisions  of  said  act,  and  all  debts  then  due 
and  to  become  due  to  the  said  State,  were  by  said  act  pledged  and 
made  a  fund  for  the  redemption  of  the  said  certificates ;  and  by  the 
same  act,  the  faith  of  the  State  was  also  pledged  for  the  same  pur- 
pose. And  the  defendant  further  saith,  &c.,  a  large  sum  was  depos- 
ited at  the  loan  office  at  Jackson,  &c.,  and  that  he  has 
received  from  said  loan  office  *the  nominal  sum  of  (135  [  *  42  ] 
in  said  certificates,  for  the  loan  of  which  certificates,  and  no 
other  consideration  whatever,  the  said  defendant  made  and  executed 
to  said  State  said  writing  obligatory  mentioned.  And  said  defendant 
avers  that  said  loan-office  certificates,  so  loaned  to  said  defendant  as 
aforesaid,  were  bills  of  credit,  emitted  by  said  State  in  violation  of 
the  constitution  of  the  United  States ;  all  which  said  defendant  is 
ready  to  verify ;  wherefore,  &c. 

The  plaintiff  demurred  generally  to  this  plea,  and  the  defendant 
joined  in  demurrer. 

The  court  sustained  the  demurrer,  and  rendered  judgment  for  the 
plaintifil  This  judgment  was  brought  by  writ  of  error  into  the  supreme 
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court  of  the  judicial  district  in  which  it  was  rendered,  the  highest 
tribunal  in  that  State  which  could  take  cognizance  of  it,  where  it 
was  affirmed. 

The  defendants  have  prosecuted  this  writ  of  error,  under  the  25th 
section  of  the  Judicial  Act^ 

The  pleadings  in  the  cause  bring  the  question,  whether  the  act  of 
the  State  of  Missouri,  by  virtue  of  which  the  certificates  which  form 
the  consideration  of  the  writing  obligatory,  on  which  the  judgment 
of  the  state  court  was  rendered,  be  constitutional  or  not,  directly  and 
plainly  before  the  court ;  and  the  decision  of  the  state  court  was  in 
favor  of  its  validity.  Consequently,  the  case  is  within  the  25th  section 
of  the  Judicial  Act ;  and  the  only  question  before  this  court  is,  did 
the  state  court  err  in  pronouncing  that  judgment?  Is  the  act  in 
question  repugnant  to,  or  consistent  with,  the  constitution  of  the 
United  States? 

This  question  was  ably  argued,  and  fully  considered  by  the  court  in 
the  case  of  Craig  v.  The  State  of  Missouri,  4  Pet  410.  In  that  case,  a 
majority  of  the  court  were  of  opinion  that  the  act  was  repugnant  to 
the  constitution ;  and  the  judgment  of  the  state  court  was  reversed. 
That  decision  is  expressly  in  point,  and  on  its  authority  the  judgment 
in  this  case  also  must  be  reversed  and  the  cause  remanded,  that  judg- 
ment may  be  rendere^i  for  the  defendant  in  that  court,  the  plaintiff 
in  error. 


Samuel  Lee  and  Barbara  Lee,  Plaintif&  in  Error,  v.  Elizabeth 

Lee. 

8  P.  44. 
This  coart  has  jarisdiction  of  a  writ  of  error  to  the  circuit  coort  of  the  United  States  for  the 
District  of  Colambia,  sued  out  by  the  plaintifTs  in  a  petition  for  freedom,  though  the  value 
of  their  freedom  to  them  is  not  susceptible  of  a  pecuniary  estimate. 
When  the  intent  with  which  an  act  was  done  is  material,  the  jury  must  pass  on  it 
An  act  which  is  merely  colorable,  and  done  in  fraud  of  a  law,  cannot  enable  s  party  to  daim 
its  protection. 

The  case  is  stated  in  the  opinion  of  the  court. 

Coxe^  for  the  plaintiffs. 

Lee  and  Jones^  contra. 

Thompson,  J.,  delivered  the  opinion  of  the  court 

The  plaintifis  in  error  presented  their  petition  to  the  cir- 
[  •46  ]     cuit  •court  of  the  United  States  for  the  county  of  Wash- 
ington in  the  District  of  Columbia,  setting  forth  that  they 

1 1  Stata.  at  Large,  85. 
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ape  persons  of  color  who  are  entitled  to  their  freedom,  and  are  now 
held  in  a  state  of  slavery  by  the  defendant  in  error  in  the  said  county 
of  Washington,  contrary  to  law,  and  praying  process,  &c. 

The  defendant  in  the  court  below  appeared,  and  pleaded  that  the 
petitioners  are  not  entitled  to  their  freedom  as  they  have  alleged,  and 
issue  being  thereupon  joined,  the  cause  was  tried  by  a  jury. 

Upon  the  trial,  the  petitioners  proved  that  they  were  born  in  the 
State  of  Virginia,  as  slaves  of  Richard  B.  Lee,  now  deceased,  who 
moved  with  his  family  into  the  county  of  Washington,  in  the  District 
of  Columbia,  about  the  year  1816,  leaving  the  petitioners  residing  in 
Virginia  as  his  slaves  until  the  year  1820,  when  the  petitioner  Bar- 
bara, was  removed  to  the  county  of  Alexandria,  in  the  District  of 
Columbia,  where  she  was  hired  to  Mrs.  Muir,  and  continued  with 
her  thus  hired  for  the  period  of  one  year.  That  the  petitioner,  Sam, 
was  in  like  manner  removed  to  the  county  of  Alexandria,  and  was 
hired  to  General  Walter  Jones,  for  a  period  of  about  five  or  six  months. 
That  after  the  expiration  of  the  said  periods  of  hiring,  the  petitioners 
were  removed  to  the  said  county  of  Washington,  where  they  con- 
tinued to  reside  as  the  slaves  of  the  said  Richard  B.  Lee,  until  his 
death,  and  since  as  the  slaves  of  his  widow,  the  defendant 

Upon  which  evidence  the  petitioners'  counsel  prayed  the  court  to 
give  to  the  jury  the  following  instructions :  — 

1.  If  the  jury  shall  believe  from  the  cadence  aforesaid  that  the 
said  petitioners,  or  either  of  them,  were  slaves  born  in  Virginia,  and 
that  Mr.  Lee,  their  master,  removed  from  Virginia,  in  1817,  with  his 
family  to  the  county  of  Washington,  and  left  said  petitioners  resid- 
ing in  Virginia ;  and  subsequently  to  the  year  1820  the  petitioners, 
or  either  of  them,  were  removed  from  Virginia  directly  to  the  county 
of  Washington,  they  would  be  entitled  to  their  freedom  in  the  pres- 
ent suit. 

2*  If  the  jury  shall  believe,  from  the  said  evidence,  that  the  peti- 
tioners, or  either  of  them,  were  originally  brought  by  their  master,  an 
inhabitant  and  citizen  of  Washington  county  in  this- district,  from 
Virginia  to  Alexandria  county,  and  thence  to  Washington 
county,  they  are  also  entitled  to  their,  his,  or  her  •freedom,  [  *47  ] 
unless  the  jury  shall  also  believe  from  the  evidence  afore- 
said, that  the  residence  in  Alexandria  county  was  not  merely  tran- 
sitory, but  was  bond  fide  and  permanent. 

The  court  gave  the  Ist  instruction  as  prayed,  but  refused  to  give 
the  2d  in  the  form  asked,  and  in  lieu  thereof  gave  the  following :  •— 

3.  That  if  the  petitioners  were  bond  fide  hired  to  persons  residing 
in  Alexandria,  and  served  their  regular  terms  of  hire  there,  the  peti- 
tioner, Barbara,  for  a  year  or  more,  and  the  petitioner,  Sam,  from 
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three  to  six  months,  and  upon  the  expiration  of  their  respective  terms 
of  hire  were  brought  from  Alexandria  to  Washington ;  such  hiring 
and  re»dence  in  Alexandria  constituted  a  residence  sufficientiy  per- 
manent to  authorize  such  removal.  That  such  removal  from  Alex- 
andria to  Washington  upon  the  expiration  of  such  terms  of  hire,  does 
not  infer  such  preconceived  intent  to  bring  them  from  Virginia  to 
Washington  as  to  render  their  intermediate  residence  in  Alexandria 
merely  transitory  and  malafide^  and  their  subsequent  removal  thence 
to  Washington  equivalent  to  a  removal  direct  from  Virginia  to 
Washington. 

The  petitioners'  counsel  then  prayed  the  court  to  instruct  the  jury, 

4.  That  if  they  shall  believe  from  the  evidence  aforesaid,  that  the 
bringing  the  petitioners  from  Virginia  to  Alexandria  by  their  owner, 
and  hiring  them  there,  was  merely  colorable  with  intent  to  evade  the 
law,  that  then  the  petitioners  are  entitled  to  their  freedom. 

The  court  refrised  to  give  this  instruction,  being  of  opinion  that 
there  was  no  evidence  in  the  case  tending  to  prove  that  the  bringing 
of  the  petitioners  from  Virginia  to  Alexandria  and  hiring  them  there, 
was  merely  colorable  and  with  intent  to  evade  the  law.  A  further 
instruction  was  prayed  by  the  petitioners'  counsel,  and  refused  by 
the  court,  but  which  it  is  unnecessary  here  particularly  to  notice. 

To  these  several  refusals  a  bill  of  exceptions  was  duly  taken.  A 
verdict  and  judgment  were  thereupon  rendered  for  the  defendant; 
and  the  cause  comes  here  upon  a  writ  of  error. 

On  the  part  of  the  defendant  in  error  a  preliminary  objection  has 
been  made  to  the  jurisdiction  of  this  court,  growing  out  of  the  act  of 
^congress  of  the  2d  of  April,  1816,>  (Davis's  CoL  305,)  which 
[  *48  ]  *  declares  that  no  cause  shall  be  removed  from  the  circuit 
court  for  the  District  of  Columbia  to  the  supreme  court,  by 
appeal  or  Writ  of  error,  unless  the  matter  in  didpute  shall  be  of  the 
value  of  (1,000  or  upwards. 

The  matter  in  dispute  in  this  case  is  the  freedom  of  the  petitioners. 
The  judgment  of  the  court  below  is  against  their  claims  to  freedom ; 
the  matter  in  dispute  is,  therefore,  to  the  plaintiff  in  error,  the  value 
of  their  freedom ;  and  this  is  not  susceptible  of  a  pecuniary  valuation. 
Had  the  judgment  been  in  favor  of  the  petitioners,  and  the  writ  of 
error  brought  by  the  party  claiming  to  be  the  owner^  the  value  of  the 
slaves  as  property  would  have  been  the  matter  in  dispute,  and  affida- 
vits might  be  admitted  to  ascertain  such  value.  But  affidavits,  esti- 
mating the  value  of  freedom,  are  entirely  inadmissible,  and  we  enter* 
tain  no  doubt  of  the  jurisdiction  of  the  court 
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The  questions  on  the  merits  of  the  case  arise  upon  the  refusal  of 
the  court  to  give  the  instructions  prayed  on  the  part  of  the  peti- 
tioners. 

By  the  Maryland  law  of  1796,  (Herty's  Dig.  384,)  it  is  declared, 
that  it  shall  not  be  lawful  to  import  or  bring  into  this  State  by  land  or 
water,  any  negro,  mulatto,  or  other  slave,  for  sale,  or  to  reside  within 
this  States  And  any  person  brought  into  this  State  as  a  slave,  con* 
trary  to  this  act,  if  a  slave  before,  shall  thereupon  cease  to  be  the 
property  of  the  person  so  importing,  and  shall  be  free. 

And  by  the  act  of  congress  of  the  27th  of  February,  1801,^  (Davis's 
CoL  123,)  it  is  provided,  that  the  laws  of  the  State  of  Maryland,  as 
ilhey  then  existed,  should  be  and  continue  in  force  in  that  part  of  the 
district  which  was  ceded  by  that  State  to  the  United  States. 

The  Maryland  law  of  1796  is,  therefore,  in  force  in  the  county  of 
Washington ;  and  the  petitioners,  if  brought  directly  from  the  State 
of  Virginia  into  the  county  of  Washington,  would,  under  the  pro- 
visions of  that  law,  be  entitled  to  their  freedom.  This  has  not  been 
denied  on  the  part  of  the  defendant  in  error,  and  indeed  is  fully  rec- 
ognized by  the  court  below  in  the  first,  instruction  given  to  the  jury. 
And  the  question  turns  upon  the  refusal  of  the  court  to  give  the  in- 
structions prayed,  in  relation  to  the  hiring  of  the  petitioners  in  the 
county  of  Alexandria  before  being  brought  into  the  county  of  Wash- 
ington. 

By  liie  act  of  congress  of  the  24th  of  June,  1812,a  (Davis's  [  *  49  ] 
CoL  265,  sect  9,)  it  is  declared, ''  that  hereafter,  it  shall  be 
lawful  for  any  inhabitant  or  inhabitants,  in  either  of  the  said  coun- 
ties, (Washington  and  Alexandria,)  owning  and  possessing  any  slave 
or  slaves  therein,  to  remove  the  same  from  one  county  into  the 
other,  and  to  exercise,  freely  and  fully,  aU  the  rights  of  property,  in 
and  over  the  said  slave  or  slaves  therein,  which  would  be  exercised 
over  him,  her,  or  them,  in  the  county  from  whence  the  removal  was 
made." 

Upon  the  construction  to  be  given  to  this  act,  a  difference  of  opinion 
is  entertained  by  the  judges.  Some  are  of  opinion,  that  to  bring  a 
case  within  this  act  of  1812,  the  slave  must  continue  in  the  actual 
possession  of  the  owner,  being  an  inhabitant  of  one  of  the  counties, 
in  order  to  make  the  removal  into  the  other  county  lawful.  They 
give  a  limited  and  literal  construction  to  the  words  owning  and  pos- 
sessing. And,  that  the  hiring  in  Alexandria  did  not  so  change  the 
situation  of  the  petitioners,  as  to  prevent  their  removal  from  Virginia 
being  considered  a  direct  removal  into  the  county  of  Washington ; 
and  which  of  course  made  them  free,  under  the  act  of  1796. 

1  2  Stats,  at  Large,  108.  s  2  lb.  757. 
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The  other  judges  are  of  opinion,  that  actual  possession  by  the 
owner,  in  his  own  family,  is  not  necessary.  But  that  a  hiring  out, 
bond  fide^  and  without  intention  to  evade  the  act  of  1796,  would  so 
interrupt  the  continuity  of  the  removal,  as  to  take  the  case  out  of  the 
act,  and  make  the  subsequent  removal  into  the  county  of  Washing- 
ton lawfuL  That  this  law  (1812,)  for  the  purpose  of  authorizing  the 
removal  of  slaves  from  one  county  into  the  other,  considers  the  dis- 
trict composed  of  the  two  counties  as  entire,  and  gives  the  owner  the 
fiill  exercise  of  all  his  rights  of  property,  over  his  slave  in  each  county; 
in  the  same  manner  as  if  the  district  was  not  divided  into  two 
counties. 

We  think,  however,  the  court  erred  in  refusing  to  give  the  4th 
mstruction  prayed  on  the  part  of  the  petitioners. 

All  that  was  asked  by  this  instruction  was,  to  submit  to  the  jury 
whether,  from  the  evidence,  the  bringing  of  the  petitioners  from  Vir- 
ginia to  Alexandria,  and  the  hiring  them  there,  was  not  merely  color- 
able, with  intent  to  evade  the  law. 

The  court  had  instructed  the  jury  that  a  removal  of  the  petition- 
ers direct  from  Virginia  to  the  county  of  Washington, 
[  *60  ]  •would  have  entitled  them  to  their  freedom.  The  object  and 
purpose  of  the  hiring  in  Alexandria,  would  seem  neces- 
sarily to  have  been  open  to  inquiry.  And  if  open  at  all,  it  was  mat- 
ter of  fact,  consisting  of  circumstances,  from  which  an  inference  was 
to  be  drawn ;  and  this  properly  belonged  to  the  jury.  The  court  was 
not  requested  to  instruct  the  jury  as  to  the  sufficiency  of  the  evidence 
to  justify  the  conclusion  sought  to  be  drawn  from  it ;  or  to  express 
any  opinion  as  to  the  weight  of  the  evidence.  If,  in  the  opinion  of 
the  court,  the  verdict  of  the  jury  shguld  be  found  against  the  evi- 
dence, the  proper  correction,  if  at  all  to  be  applied  by  the  court,  would 
be  by  granting  a  new  trial.  But  the  refusal  to  give  the  instruction 
prayed,  was  taking  from  the  jury  the  right  of  judging  upon  the  in- 
tent K  intention  was  at  all  open  for  inquiry,  it  was  certainly  mat- 
ter for  the  jury. 

In  the  case  of  the  United  States  v.  Quincy,  6  Pet.  466,  this  court 
said,  that  when  the  intention  with  which  an  act  is  done  becomes  a 
subject  of  inquiry,  it  belongs  exclusively  to  the  jury  to  decide.  And 
in  the  case  of  The  William  King,  2  Wheat  148,  4  Cond.  Rep.  71, 
it  is  laid  down  as  a  general  rule,  that  whatever  is  done  in  fraud  of  a 
law,  is  done  in  violation  of  it  That  if  a  vessel,  with  an  original 
intention  to  go  to  a  foreign  port,  complied  with  the  requisition  neces- 
sary to  obtain  a  clearance  on  a  voyage  coastwise,  this  is  but  the 
device  by  which  she  eludes  the  force  that  would  otherwise  have 
prevented  her  departure  from  the  port 
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These  are  principles  ^aich  have  a  direct  bearing  upon  the  present 
question.  If  the  original  intention  of  the  owners  of  the  slaves  was 
to  bring  them  into  the  county  of  Washington,  the  hiring  of  them  in 
Alexandria  might  have  been  thought  by  the  jury  a  device  to  evade 
the  law  of  1796. 

It  can  hardly  be  said  that  such  a  conclusion  would  have  been  entirely 
without  color.  The  owner  of  these  slaves  resided  in  the  county  of 
Washington,  and  no  reason  is  assigned  for  their  remaining  a  short  time 
in  Alexandria,  or  why  they  were  not  wanted  in  Washington  county,  as 
much  before  as  after  the  hiring  in  Alexandria.  Suppose  the  hiring 
had  been  for  one  week,  or  one  day,  would  any  one  doubt,  that  it 
would  have  been  done  with  a  view  to  take  the  case  out  of  the  law  of 
1796,  and  would  have  been  a  fraud  upon  the  law  ?  And  who 
in  'such  a  case  would  judge  of  the  intention?  The  court,  [  *  51  ] 
or  the  jury  ?     The  answer  cannot  admit  of  a  doubt. 

The  time  of  hiring,  in  the  present  case,  lessens  the  weight  of  the 
evidence,  but  does  not  transfer  the  weight  of  deciding  upon  it,  from 
the  jury  to  the  court 

The  judgment  of  the  court  below  is  accordingly  reversed,  and  the 
cause  sent  back  with  directions  to  issue  a  venire  de  novo. 

2  B.  704. 


KosciuszKO  Armstrong,  Appellant,  v,  Benjamin  L.  Lear,  Adminis- 
trator of  Thaddeus  Kosciuszeo,  and  others. 

8  P.  52. 

On  a  bill  for  payment  of  a  legacy,  tho  answer  of  the  administrator  with  the  will  annexed 
showed,  that  another  bill  had  been  filed  against  him  by  persons  claiming  as  creditors,  or 
mortgagees,  and  a  third,  by  persons  claiming  as  heirs  at  law,  and  distributees.  Held,  that 
the  heirs  at  law  and  dlstribatecs  were*  necessary  parties,  and  the  decree  was  reversed,  and 
the  suit  remanded,  to  enable  the  plaintiff  to  amend. 

Appeal  from  the  circuit  court  of  the  District  of  Columbia,  in  a 
suit  in  equity,  wherein  the  complainant  sought  to  recover  of  the  re- 
spondent, as  administrator  cum  testamento  annexo,  a  legacy,  alleged  to 
have  been  bequeathed  to  him  by  a  will  of  General  Kosciuszko.  As 
the  only  point  decided  was  a  question  of  parties,  all  the  material  facts 
upon  that  question  are  stated  in  the  opinion  of  the  court,  it  is  not 
necessary  to  give  the  voluminous  documents  which  composed  the 
record. 

JC?y,  for  the  appellant. 

Wirt  and  C  Z.  Lee^  contra. 
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[  •  71  ]       *  Story,  J.,  delivered  the  opinion  of  the  court. 

This  cause  was  formerly  before  the  court,  and  the  decision 
then  had  is  reported  in  12  Wheat  169.  The  bill  is  now  substantially  the 
same  with  the  former  bill,  except  that  there  is  an  allegation  that  the 
instrument  set  forth  as  a  testamentary  instrument,  executed  at  Paris 
on  the  28th  of  June,  1826,  in  favor  of  the  plaintiff,  "  has  been  ad- 
mitted to  probate,  and  duly  proved  in  the  orphans'  court  of  Wash- 
ington county,"  in  this  district  But  the  bill  does  not  go  on  to  state 
that  it  has  been  duly  established  by  that  as  a  valid  will,  according  to 
the  law  of  France,  though  that  is  averred  to  be  the  place 
[  *  72  ]  of  •domicile  of  Kosciuszko  at  the  time  of  its  execution.  The 
bill,  however,  does  assert,  that  the  instrument  is  a  last  will 
and  testament,  to  all  intents  and  purposes,  and  must  operate  as  such, 
and  revoke,  pro  tarUOj  the  bequests  and  appropriation  in  the  prior 
will,  of  which  Mr.  Jefferson  was  named  executor. 

The  answer  of  the  administrator,  Lear,  is  substantially  the  same 
as  his  former  answer,  admitting  the  execution  of  the  instrument,  but 
submitting  to  the  court,  without  denying  in  a  formal  and  direct  man- 
ner the  validity  of  the  will  as  such,  according  to  the  law  of  France, 
whether  it  will  decree  the  defendant  to  pay  the  money  to  the  plaintiff 
^  upon  an  instrument  made  under  the  circumstances,  and  authenti- 
cated in  the  manner  that  the  aforesaid  instrument  is,  and  whether 
the  said  instrument  shall  have  effect  to  revoke  or  alter  any  part 
of  said  Kosciuszko's  will,  solemnly  executed  and  left  in  the  hands  of 
his  executor  in  this  country,"  &c.,  &c  This  is  certainly  a  very  in- 
formal and  loose  mode  of  putting  in  issue,  if  upon  the  bill  such  a 
question  can  be  tried,  the  validity  of  a  will  made  in  a  foreign  coun- 
try, whose  laws  are  not  brought  before  the  court,  either  by  averment 
or  evidence.  ]But  the  answer  contains  a  new  allegation,  that  certain 
persons  residing  in  Europe  have  filed  a  bill  in  the  circuit  court  of  the 
District  of  Columbia,  against  him,  the  administrator,  claiming  a  large 
portion  of  the  assets,  if  not  the  whole,  as  creditors  or  mortgagees  of 
the  said  Kosciuszko ;  and  certain  persons,  also  residing  in  Europe, 
have  filed  another  bill  against  him  (it  was  probably  meant  in  the 
same  court,)  claiming  the  whole  assets,  as  heirs  at  law  of  the  said 
Kosciuszko,  and  therefore  as  distributees  of  the  said  assets.  None 
of  the  parties  to  either  of  these  latter  bills  are  made  parties  to  the 
present  bill.  And  wc  are  of  opinion,  that  the  persons  claiming  as 
heirs  of  Kosciuszko,  should  be  made  parties,  that  they  may  have  an 
opportunity  to  contest  the  plaintiff's  title,  as  the  real  parties  in  in- 
terest, the  administrator  being  but  a  mere  stakeholder.  Indeed,  we 
think  that  all  three  of  the  bills  ought,  if  possible,  to  be  brought  to  a 
hearing  at  the  same  time  in  the  circuit  court,  in  order  that  a  final 
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dbposition  may,  at  the  same  timey  be  made  of  all  the  questions 
arising  in  all  of  them. 

We  wish  also  to  attract  the  attention  of  counsel  to  some  other 
considerations,  which  may  become  important  in  future 
*  stages  of  the  cause ;  and  especially,  in  the  aspect  under  [  *  78  ] 
which  the  present  bill  and  answer  are  framed.  In  the  first 
place,  if  the  intention  is  to  put  in  issue,  as  it  seems  to  be,  not  only  the 
construction  and  operation  of  the  testamentary  instrument  in  favor 
of  the  plaintiff,  but  its  validity  and  effect  as  a  will,  it  is  material  that 
the  law  of  France,  the  place  of  the  domicile  of  Kosciuszko  at  the 
time  of  its  execution,  should  be  brought  before  the  court,  and  estab- 
lished as  matter  of  fact ;  for  the  court  cannot  judiciaDy  take  notice 
of  foreign  laws ;  but  they  must  be  proved  by  proper  evidence.  The 
present  allegations  of  the  bill  and  answer  are  quite  too  loose  for 
this  purpose ;  and  they  should  be  amended,  and  made  more  distinct 
and  direct  We  do  not  mean  to  express  any  opinion,  whether  this 
court  can  examine  into  the  point  of  the  validity  of  the  instrument 
as  a  will  according  to  the  law  of  France,  or  whether  it  belongs  ex- 
clusively to  the  orphans'  court  of  the  county  of  Washington.  That 
is  a  question  which  it  may  be  fit  hereafter  to  examine,  if  it  should 
be  pressed  in  argument. 

Li  the  next  place,  there  may  arise  some  nice  questions  of  interna- 
tional law,  in  which  the  &ct  of  the  domicile  of  Kosciuszko  at  the 
time  of  his  birth,  at  the  time  of  his  making  the  will  of  which  Mr. 
Jefierson  was  named  executor,  and  at  the  time  of  his  death,  may  be- 
come material.  We  do  not  mean  to  say,  what  is  the  true  rule  that  is 
to  govern  in  cases  of  wills  of  personalty,  whether  it  be  the  rule  of  the 
native  domicile,  or  of  the  domicile  at  the  time  of  the  execution  of  the 
will,  or  of  the  domicile  at  the  death  of  the  party,  where  there  have 
been  changes  of  domicile.  These  are  points,  which  ought,  under 
the  circumstances  of  this  case,  to  be  left  open  for  argument.  But 
the  facts  on  which  the  argument  should  rest,'ought  to  be  distinctly 
averred  in  the  bill,  and  met  in  the  answer. 

The  place  of  domicile  of  Kosciuszko  at  the  time  of  hb  death, 
may  also  become  material  under  another  aspect  of  the  case,  namely 
the  question,  who  are  his  heirs,  entitled  to  the  succession  ab  intestatOy 
or  under  the  other  will  or  wills  executed  by  him,  to  which  reference 
is  made  in  some  of  the  papers  in  the  case.  The  persons  claiming 
as  such  heirs,  must  establish  their  title  under,  and  according  to  the 
law  of  his  domicile  at  the  time  of  his  death.  So  that,  perhaps,  it 
may  become  material,  if  Switzerland  was  the  domicile  of 
Kosciuszko  at  the  time  of  his  death,  *  to  bring  the  law  of  [  *  74  J 
that  country  distinctly,  as  matter  of  fact,  before  the  court 
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The  court  have,  in  another  case,  Estho  v.  Lear,  7  Pet.  130,  expressed 
their  desire  to  have  the  other  will  or  wills  made  by  Kosciuszko,  put 
regularly  upon  the  record  to  ascertain  whether  they  have  any  bearing 
upon  the  merits  of  the  present  case. 

It  is  also  material  to  observe,  that  the  answer  of  the  administrator 
relies  on  a  letter  written  by  Kosciuszko  to  Mr.  Jefferson  in  September, 
1817,  as  a  revocation  of  the  supposed  testamentary  paper  in  favor  of 
Armstrong,  and  a  republication  of  the  first  will ;  and  yet  that  letter 
is  not  produced  in  evidence,  nor  even  the  extract  verified ;  so  that 
there  is  a  total  deficiency  of  proof  as  to  this  most  material  fact.  This 
defect  ought  to  be  supplied. 

These  observations  have  been  thought  fit  by  the  court,  to  be  sug- 
gested to  the  counsel  on  both  sides,  on  the  present  occasion.  Under 
the  complicated  circumstances  of  the  present  case,  and  the  important 
bearings  of  foreign  law  upon  it,  it  is  very  desirable,  that  if  it  should 
come  again  before  us,  all  the  facts,  and  all  the  lights  necessary  for  a 
final  decision  may  be  furnished,  without  submitting  it  to  furthei 
embarrassments. 

The  court  decree,  that  the  decree  of  the  circuit  court  dismissing 
the  bill  be  reversed,  and  that  the  cause  be  remanded,  with  leave  to 
make  new  parties,  and  for  other  proceedings. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record  from 
the  circuit  court  of  the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  county  of  Washington,  and  was  argued  by 
counsel;  on  consideration  whereof,  it  is  ordered,  adjudged,  and  de- 
creed by  this  court,  that  the  decree  of  the  said  circuit  court,  dismis- 
sing the  bill  in  this  cause  be,  and  the  same  is  hereby  reversed,  and 
that  this  cause  be,  and  the  same  is  hereby  remanded  to  the  said 
circuit  court,  with  leave  to  make  new  parties,  and  for  other  proceed- 
ings to  be  had  therein  according  to  law  and  justice,  and  in  conformity 
to  the  opinion  of  this  court. 


Reuben  M.  Garnett  et  aly  Heirs  of  Reuben  Garnett,  deceased, 

Appellants,  v.  Henry  Jenkins  et  aU 

8  P.  75. 

To  constituto  a  ralid  entry  of  land  in  Eentacky  some  one  or  more  leading  calls  must  be 
notorious,  so  that  an  inquirer,  by  reasonable  diligence,  may  find  the  land ;  and  if  the 
leading  call  is  uncertain,  and  the  entry  sapplies  no  means  of  controlling  it  or  rendering 
it  certain,  the  entry  is  void. 

Allan^  for  the  appellants. 
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•M'Lean,  J.,  delivered  the  opinion  of  the  court  [  *  76  ] 

This  suit,  in  chancery,  comes  before  this  court,  by  an 
appeal  from  the  circuit  court  of  the  United  States  for  the  district  ol 
Kentucky. 

By  the  bill,  and  answers,  and  the  agreement  of  the  parties,  the 
validity  of  the  following  entry  is  the  only  point  presented 
•for  the  decision  of  the  court  "May  10,  1780,  Reuben  [  •  77  ] 
Garnett  enters  l,164j  acres,  upon  a  treasury  warrant,  on  the 
seventh  big  fork,  about  30  miles  below  Bryant's  Station,  that  comes 
in  on  the  north  side  of  North  Elkhorn,  near  the  mouth  of  said  creek, 
and  running  up  on  both  sides  thereof  for  quantity." 

To  constitute  a  valid  entry,  the  objects  called  for  must  be  known 
to  the  public  at  the  time  it  was  made,  and  the  calls  must  be  so  cer- 
tain as  to  enable  the  holder  of  a  warrant  to  locate  the  vacant  land 
adjoining.  It  is  not  necessary  that  all  the  objects  called  for  shall  be 
known  to  the  public,  but  some  one  or  more  leading  calls  must  be  thus 
known,  so  that  an  inquirer,  with  reasonable  diligence,  may  find  the 
land  covered  by  the  warrant 

Respecting  the  above  entry,  a  great  number  of  depositions  were 
taken,  and,  with  the  view  of  tracing  accurately  the  caUs  of  the  entry, 
several  surveys  were  executed. 

The  principal  objections  to  the  validity  of  the  entry  are,  that  the  call 
for  the  seventh  fork  does  not  designate  the  creek  on  which  the  com- 
plainants allege  the  land  is  situated,  and  that  the  beginning  corner  is 
not  only  uncertain,  but  no  marked  lines  or  corners  of  the  survey  have 
been  found.     The  proof  in  the  case  is  as  follows. 

Patrick  Jordan  states,  that  in  1775  he  passed  up  Elkhorn,  near 
where  Bryant's  Station  was  afterwards  buUt,  but  was  never  at  the 
station  until  August,  1780,  when  he  acted  as  a  guard,  and  he  rec- 
ollects of  hearing  James  Forbes,  or  some  one  of  the  men  belonging 
to  the  station,  ask  certain  hunters  if  they  had  been  as  low  down  as 
the  seventh  big  fork,  or  the  seventh  fork.  The  witness  then  inquired 
which  of  the  forks  was  called  the  seventh  fork,  and  was  told  by  the 
hunters  that  it  was  the  creek  that  was  also  called  Lecompt's  Run. 
That  in  the  year  1779  he  knew  the  creek  by  that  name,  having  in  the 
year  1775  assisted  Charles  Lecompt  in  building  his  cabin  near  the 
creek,  but  never  heard  it  called  by  that  name  until  1779.  In  the  year 
1780,  the  witness  relates  that  Bryant's  Station  was  a  place  of  general 
notoriety,  and  he  presumes  it  is  25  or  30  miles  above  Lecompt's  Run. 
This  run  falls  into  Elkhorn  on  the  north  side,  and  it  was  generally 
called  Lecompt's  Run  as  early  as  May,  1780. 

•John  Ficklin  states,  that  he  has  been  acquainted  with  [  *  78  J 
Bryant's  Station  ever  since  the  year  1781,  and  was  well 
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acquainted  with  the  waters  of  North  Elkhorn  as  low  down  as  Le- 
compt's  Run,  and  he  frequently  heard  this  run  called  the  seventh  big 
fork,  though  not  earlier,  that  he  recollects,  than  1782.  Both  Bryanf  s 
Station  and  North  Elkhorn  were  places  of  great  notoriety  at  that 
time.  Lecompt's  Run  falls  into  Elkhorn  on  the  north  side ;  and  the 
witness  thinks  the  distance  from  the  station  to  the  run  was  computed 
at  about  30  miles.  Witness  states,  that  seventh  big  fork  was  generally 
known  by  that  name  at  Bryant's  Station. 

Jacob  Stucker  says,  that  since  the  year  1780,  he  has  been 
acquainted  with  the  waters  of  Elkhorn,  that  Bryant's  Station  stands 
near  the  creek,  which  was  a  stream  of  notoriety  when  he  first  knew 
it.  He  frequently  heard  Lecompt's  Run  called  the  seventh  big  fork  by 
hunters,  as  early  as  the  year  1780  and  1781 ;  but  until  the  year  1782 
he  never  saw  the  creek.  It  is  the  seventh  big  fork,  on  the  north  side 
of  EUkhorn,  below  Bryant's  Station ;  the  first  one  being  David's  Fork ; 
the  2d,  Little  North  Fork ;  the  3d,  Cherry's  Run ;  the  4th,  Miller's 
Run;  the  5th  Dry  Run;  the  6th,  M'Connell's  Run;  and  the  7th, 
Lecompt's  Run.  There  is  a  small  branch  between  David's  Fork, 
and  the  Little  North  Fork,  called  Opossum  Run,  and  another  between 
Miller's  Run  and  Dry  Run,  called  Lane's  Run ;  and  another  between 
Dry  Run  and  M'Connell's  Run,  called  M'Cracken's  Run;  but  these 
branches  are  small  in  comparison  with  the  seven  branches  first  named, 
and  have  the  appearance  of  spring  branches.  There  are  also  two 
other  branches,  called  Mile  branch  and  the  Blue  Spring  branch,  but 
they  are  small,  and  not  more  than  a  mile  and  a  half  long.  The 
witness  states,  that  had  he  been  called,  as  early  as  the  year  1780,  to 
direct  Gamett's  survey,  he  should  have  been  led  to  the  mouth  of 
Lecompt's  Run,  which  is  about  30  miles  below  Bryant's  Station. 

Robert  Hortness,  a  witness,  states,  that  in  the  year  1784,  he  became 
acquainted  with  North  Elkhorn,  which  was  then  a  creek  of  notoriety, 
and  that,  at  that  time,  David's  Fork,  Little  North  Fork,  Cherry's  Run, 
Miller's  Run,  Dry  Run,  M'Connell's  Run,  and  Lecompt's  Run,  were 
the  seven  largest  forks  falling  into  Elkhorn  on  the  north  side,  below 
Bryant's  Station.  At  that  time  the  runs,  called  Opossum 
[  •  79  ]  Run,  Lane's  Run,  and  •M'Cracken's  Run,  were  too  small 
to  be  considered  large  forks,  not  being  larger,  if  so  large,  as 
the  branches  or  forks  of  some  of  the  seven  forks.  The  witness  thinks 
the  calls  of  Garnett's  entry  were  sufficient  to  lead  an  inquirer  to 
Lecompt's  Run. 

Hugh  Shannon  states  that  Lecompf  s  Run  has  been  known  and 
called  by  that  name,  by  hunters  and  others,  since  1776.  He  was 
well  acquainted  with  Lecompt's  improvement  made  on  this  creek  in 
1775,  and  ever  since  the  year  1776  it  has  been  known  as  Lecompt^s 
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improvement  Never  heard  this  run  called  the  seventh  big  fork. 
Witness  became  acquainted  with  Bryanf  s  Station  in  the  winter  of 
1779. 

Ash  Emerson  states  that  he  is  well  acquainted  with  North  Elk- 
horn,  and  that^if  he  had  been  called  on  in  the  year  1780  to  name  the 
seven  big  forks  or  big  runs  falling  into  North  Elkhorn,  on  the  north 
side,  below  Bryant's  Station,  he  should  have  named  the  following : 
David's  Fork,  Little  North  Fork,  Cherry's  Run,  Miller's  Run,  Lane's 
Run,  and  M'Cracken's  Run,  which  would  be  the  seventh.  In  1776, 
the  witness  knew  IVFConnell's  Run  by  that  name,  and  also  the  Dry 
Run ;  he  and  his  company  gave  Miller's  Run  and  Cherry's  Run  their 
names ;  some  of  the  creeks  were  called  by  different  names.  Never 
heard  Lecompt's  Run  called  the  seventh  big  fork.  M'Cracken's  Run 
and  Lane's  Run  were  not  so  large  as  the  other  forks,  but  Lane's  Run 
heads  as  far  up  in  the  ridges  as  any  other  one.  Lewis  Valanding- 
ham,  since  1782,  has  been  well  acquainted  with  the  watercourses 
above  named,  and  he  corroborates  the  statement  of  Emerson. 

John  Miller  states  that,  in  the  spring  of  1776,  he  became  acquainted 
with  Lecompf  s  Run,  and  ever  since  it  has  been  known  by  that 
name.  He  does  not  count  himself  a  judge  of  what  would  be  big 
forks  or  runs,  but  he  would  call  them  David's  Fork,  Little  North 
Fork,  Cherry's  Run,  Miller's  Run,  M'Cracken's,  M' Council's,  and  Le- 
compt's. 

John  Williams  says  that  he  was  acquainted  with  North  Elkhom 
in  the  year  1775 ;  and  if,  on  the  10th  of  May,  1780,  he  had  been  re- 
quired to  point  out  the  seventh  big  fork,  below  Bryant's  Station,  he 
could  not  have  done  it,  as  he  never  knew  a  creek  called  by  that  name. 
Since  the  year  1776,  Lecompt's  Run  has  been  generally  called  and 
known  by  that  name. 

James  M'Connell  became   acquainted  with   Lecompt's 
Run  in  *  1776,  and  has  never  heard  it  called  by  any  other  [  *  80  ] 
name.     Until  of  late  years,  it  has  been  called  by  some  the 
seventh  run. 

John  Smith,  in  the  year  1773,  became  acquainted  with  the  waters 
of  North  Elkhom,  and  early  in  the  spring  of  1775  knew  Lecompt's 
Run ;  and  he  never  knew  it  called  by  any  other  name,  until  lately  he 
was  informed  that  certain  persons  were  about  calling  it  the  seventh 
big  fork  or  branch.  Had  the  witness  been  called  on  to  designate  the 
seventh  big  fork  falling  into  North  Elkhom  on  the  north  side,  he 
should  have  nam^d  M'Cracken's  Run.  He  thinks  that  Lecompt's 
Run  is  one  or  two  and  twenty  miles  below  Bryant's  Station.  In 
1775,  Lane's  Run  and  M'Cracken's  Run  had  their  names  given  to 
them.     These  run&  at  their  mouths,  are  some  smaller  than  the  others. 
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but  they  branch  out  into  a  body  of  very  good  land  as  large  as  the 
others,  though  the  witness  does  not  think  they  are  as  long.  On  the 
north  side  of  Elkhom,  the  route  usually  travelled,  the  witness  sup- 
poses the  distance  from  Bryant^s  Station  to  Lecompt's  Run  is  about 
thirty  miles. 

Anthony  Lindsay  says  that,  in  the  year  1791,  he  became  ac- 
quainted with  the  general  boundary  of  Garnett's  claim  of  land,  on 
Lecompt's  Run  ;  that,  in  the  year  1793,  John  Perkins  made  a  settle- 
ment on  a  part  of  the  claim,  under  James  Ferguson,  who  had  pur- 
chased Lecompt's  title.  Witness  has  a  perfect  recollection  of  hearing 
the  early  settlers  speak  of  Lane's  Run  as  one  of  the  principal 
branches  falling  into  Elkhorn  below  Bryant's  Station. 

Henry  Herdon  also  states  that  he  resided  at  Bryanf  s  Station  in 
1781,  and  became  well  acquainted  with  the  principal  branches  of 
Elkhorn,  and  that  Lane's  Run  was  always  considered  as  one  of  the 
principal  branches  or  forks.  James  Bell  says  that,  as  early  as  1789, 
Lane's  Run  and  the  others  were  called  large  branches.  And  James 
Jones  states  that  IVTCracken's  Run  and  Lane's  Run  were  both  called 
large  runs  in  1789. 

James  Connelly  states  that  in  1794  he  purchased  from  Colonel 
Johnson  the  land  on  which  he  now  lives,  which  is  about  a  quarter  of  a 
mile  below  M'Connell's  Run;  and  the  witness  always  considered 
Lane's  Run  a  big  branch.  He  was  twice  called  on  by  the  agent  of 
Oamett,  and  they  searched  all  around  the  mouth  of  Lecompt's  Run 
to  find  Gamett's  beginning  corner,  and  examined  every  tree 
[  *  81  ]  and  stump,  but  could  find  no  marks  *  until  they  went  up 
the  run  to  a  small  bottom  near  where  some  cedars  stood; 
there  they  found  an  ash  marked,  but  he  does  not  recollect  what  the 
marks  were. 

William  Mosby  states  that  he  has  lived  at  the  mouth  of  Lane's 
Run  for  forty  years ;  that  Lane's  Run  is  among  the  largest  falling 
into  North  Elkhorn  on  the  north  side ;  that  its  source  is  in  the  divid- 
ing ridge.  Its  mouth  is  circumscribed  by  a  miU-dam  across  Elkhom 
just  below,  which  has  obstructed  the  channel  at  the  mouth,  but  it 
discharges  more  water  than  any  of  the  adjacent  streams  which  fall 
into  Elkhom. 

John  Payne  states  that  he  has  resided  near  North  Elkhom  since 
1788;  that  in  the  year  1792  he  was  appointed  surveyor  of  Scott 
county,  within  which  the  land  in  controversy  is  situated,  and  that  he 
became  well  acquainted  with  the  forks  and  runs  falling  into  Elkhorn 
jn  the  north  side,  between  Bryant's  Station  and  Lecompt's  Run. 
The  1st  is  David's  Fork ;  the  2d,  Little  North  Fork ;  3d,  Cherry's 
Run;  4th«  Miller's   Run;  5th,  Lane's  Run;  6th,  Dry  Run;  7th, 
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M'Cracken's  Run ;  the  8th,  M'Connell's  Run ;  and  the  9th,  Lecompf  s 
Run. 

Joseph  R.  Lee  has  been  acquainted  with  Lecompt's  Run  for  thirty- 
two  or  three  years.  When  he  first  knew  it,  there  was  a  considerable 
growth  of  cedar  and  other  timber  near  the  mouth  of  the  run,  and 
about  half  a  mile  up  it  Between  the  years  1802  and  1806,  he  lived 
within  half  a  mile  of  the  mouth  of  this  run ;  and  understanding  a 
reward  was  offered  to  any  one  who  should  find  the  line  trees  or  cor- 
ner of  Garnett's  claim,  he  made  diligent  search,  but  was  unable  to 
find  either,  and  he  thinks  that  if  a  corner  had  been  marked  within 
fifty  or  sixty  yards  of  the  mouth  of  the  run,  he  should  huve  found  it- 
John  Gramett  lived  necur  the  mouth  of  Lecompt's  Run,  and,  as  wit- 
ness understood,  lived  under  his  brother's  claim  ;  but  he  heard  John 
say  that  he  did  not  know  where  the  lines  and  corners  were.  About 
thirty-three  or  four  years  ago  he  left  the  land. 

Joseph  S.  Norris,  under  an  order  of  court,  measured  the  runs  below 
Bryant's  Station,  which  fall  into  Elkhom  on  the  north  side,  and  he 
considers  Cherry's,  Miller's,  and  Dry  Run  are  larger  than  Lane's. 
Cherry's  Run  has  a  large  fork  near  its  mouth,  and  he  believes  that 
either  of  these  forks  is  as  large  as  Lane's  Run.  And  the 
same  may  be  said  of  the  forks  of  Dry  *  Run.  If  witness  [  *  82  ] 
had  been  called  to  make  the  location  at  the  mouth  of  the 
seventh  big  fork,  as  called  for  in  Garnett's  entry,  he  does  not  know 
whether  he  would  have  made  it  at  the  mouth  of  Lecompt's  or 
M'Connell's  Run.  Witness  surveyed  Grarnett's  claim,  and  at  the 
time  made  diligent  search  for  corners  where  there  was  timber,  but 
found  none.  The  first  and  second  lines  terminated  in  clecured  lands, 
the  third  in  timbered  land.  He  has  known  Lane's  Run  since  1804. 
When  he  first  saw  it,  it  was,  perhaps,  twice  as  wide  as  it  now  is. 

John  Garnett  states  that  he  was  present,  forty-five  or  six  years  ago, 
when  the  original  survey  of  Reuben  Grarnett's  entry  was  made  ;  and, 
according  to  his  best  recollection,  and,  indeed,  he  is  positive,  the  sur- 
vey commenced  about  150  yards,  more  or  less,  above  the  mouth  of 
Lecompt's  Run,  at  a  large  cedar  which  stood  in  the  cliff  of  Elkhom. 
By  the  direction  of  the  surveyor,  he  marked  this  line  as  a  corner. 
From  this  tree  the  surveyor  ran  to  a  willow,  oak,  and  another  tree, 
which  were  marked  as  the  second  corner,  and  the  witness  marked  the 
line  with  a  tomahawk.  The  surveyor  then  ran  the  same  corner  fur- 
ther on,  and  made  lines  and  corners  for  Peter  Samuel's  claim,  which 
adjoins  Grarnett's.  After  running  Samuel's  claim,  and  coming  back 
to  Garnett's  second  course,  the  third  line  of  Grarnett's  claim  was  run 
and  regularly  marked,  and  the  corner  also,  but  the  line  between  Gkur- 
nett  and  Samuel  was  not  marked.     About  thirty-two  years  ago  wit* 
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ness  became  acquainted  with  Lane's  Run,  and  it  was  not  to  be  com- 
pared to  the  others  as  to  size.  It  was  so  narrow  that,  at  times,  the 
witness  could  jump  across  it.  The  witness  took  possession  of  Gar 
nett's  claim  thirty-eight  years  ago,  and  remained  on  it  about  twelve 
years.  He  was  turned  out  of  possession  by  a  judgment  in  eject- 
ment, obtained  on  a  title  of  Hodges.  He  was  to  have  200  acres  of 
the  land  to  be  surveyed  for  him,  and  if  it  overpaid  him  for  his  ser- 
vices, he  was  to  pay  his  brother. 

Lewis  Yalandingham  became  acquainted  with  Lane's  Run  in 
1780  or  1782,  and  it  was  then  considered  a  stream  of  the  same  mag- 
nitude as  Lecompte's  Run,  Miller's  Run,  Cherry's  Run,  and  other 
runs  which  head  in  the  dividing  ridge.  In  1782,  Lecompt's  Run  was 
known  by  that  name.  Between  Bryant's  Station  and  Le- 
[  •  83  ]  compt's  Run,  the  following  runs  fall  into  North  *  Elkhorn  : 
Little  North  Fork,  Cherry's  Run,  Miller's  Run,  David's 
Fork,  Lane's  Run,  M'Cracken's  Run,  Dry  Run,  M'Connell's  Run, 
and  then  Lecompt's  Run. 

John  Burns  states  that,  about  thirty  or  thui;y-three  years  ago, 
Samuel  Ayers  offered  him  a  reward  if  he  could  find  a  line  or  corner 
of  Garnett's  survey,  and  he  hunted  frequently  but  could  find  neither ; 
and  on  inquiring  of  John  Grarnett,  if  he  could  show  either  a  line  or 
corner  of  the  survey,  he  answered  that  he  could  never  find  either,  but 
he  supposed  the  land  must  be  there.  There  was  much  cedar  about 
the  mouth  of  Lecompt's  Creek,  and  it  entered  up  the  creek,  between 
a  half  and  three  quarters  of  a  mile. 

William  Poindexter  says,  that  John  Garnett  claimed  his  land 
about  three  quarters  of  a  mile  below  Lecompt's  Run  on  Elkhorn. 

Joseph  S.  Norris,  a  surveyor,  under  the  order  of  the  circuit  court, 
made  the  following  report  as  to  the  magnitude  of  the  streams  of 
water  which  fall  into  Elkhorn  on  the  north  side  below  Bryant's 
Station.  1.  David's  Fork,  at  the  mouth,  is  four  poles  and  eleven  links 
wide;  higher  up,  beyond  backwater,  three  poles  and  eighteen  links. 
2.  Opossum  Run  meanders  at  the  mouth  one  pole  at  high-water  mark ; 
higher  up,  at  common-water  mark,  eighteen  links.  3.  Little  North 
Elkhorn  is  four  poles  wide  at  the  mouth ;  higher  up,  beyond  back- 
water, four  poles;  and  still  higher,  three  poles  and  twenty  links. 
4.  Cherry's  Run  is  two  poles  and  twenty  links  wide  at  the  mouth; 
above  backwater,  three  poles  and  five  links ;  and  still  higher,  three 
poles.  5.  Miller's  Run  is  two  poles  wide  and  ten  links  at  the  mouth ; 
above  backwater,  two  poles  and  eight  links ;  still  higher  up,  two  poles 
and  twenty  links.  6.  Lane's  Run  is  2,106  poles  in  length,  equal  to 
six  miles  one  half  and  twenty-six  poles,  and  measures,  at  the  mouth, 
two  poles  and  ten  links  high  water;  common- water,  one  pole  three 
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links ;  above  backwater,  one  pole  and  eight  links ;  still  further  np, 
one  pole  and  twenty  links.  7.  Dry  Run  measures  at  the  mouth,  high- 
water  mark,  five  poles ;  common-water,  four  poles ;  and  higher  up, 
four  poles.  8.  INTCracken's  Run  is  three  miles  and  a  half  and  twelve 
poles  long,  and  measures  at  the  mouth  one  pole,  and  the 
same  just  below  the  forks.  9.  Mile  Branch  is  a  *  small  [  *84  j 
branch,  measures  the  whole  length,  five  hundred  and  six- 
teen poles.  10.  Blue  Spring  Run  is  nine  hundred  and  sixty-five 
poles  long,  and  one  and  a  half  poles  wide  at  the  mouth ;  higher  up, 
one  pole.  11.  IVTConneU's  Run  is  four  poles  and  twenty-one  links 
wide  at  the  mouth,  high-water  mark ;  higher  up,  three  poles  four 
links,  common-water  mark.  12.  Lecompt's  Run  measures  at  the 
mouth,  four  poles  and  eighteen  links ;  with  high  banks  higher  up,  six 
poles. 

This  evidence  establishes  several  points  which  are  essential  to  the 
validity  of  Garnett's  entry.  At  the  time  it  was  made,  no  doubt 
exists  that  Bryant's  Station  was  settled,  and  that  North  Elkhom 
was  generally  known  in  the  country.  These  two  important  calls  in  the 
entry  could  have  been  easily  found ;  and  the  inquiry  must  be  made, 
whether  the  locative  or  special  call  has  been  established. 

The  calls  for  Bryant's  Station  and  North  Elkhorn,  and  the  distance 
to  the  seventh  big  fork,  are  descriptive,  and  were  designed  to  lead 
the  inquirer  to  the  locative  or  special  call,  which  was  intended  to 
show,  with  certainty,  the  land  covered  by  the  entry.  This  caU  is 
"  near  the  mouth  of  the  seventh  big  fork  falling  into  the  north  side 
of  the  north  fork  of  Elkhorn." 

Perhaps  the  words,  **  near  the  mouth,'*  in  this  call,  under  the  decis- 
ions of  the  Kentucky  courts,  might  be  construed  to  mean,  at  the 
mouth,  which  would  give  them  reasonable  precision,  and  this  will 
leave  the  call  for  the  "  seventh  big  fork,"  the  only  point  for  investiga^ 
tion.  Is  this  call  certain  ?  Would  it  lead  an  inquirer,  with  reason- 
able diligence,  to  the  land  now  in  controversy  ?  If  it  would  not,  the 
entry  cannot  be  sustained.  The  call  for  the  "  seventh  big  fork,"  is, 
in  reality,  sufficiently  specific ;  but  does  it  designate  Lecompt's  Run, 
as  insisted  on  by  the  complainants? 

It  appears,  from  the  evidence,  that  this  stream  of  water  was  called 
Lecompt's  Run  from  the  year  1776,  and  that  this  name  was  given  to 
it  by  a  man  called  Lecompt,  who,  in  the  preceding  year,  made  an 
improvement  on  it.  The  other  runs  falling  into  the  north  fork  of 
Elkhom  on  the  north  side,  between  Bryant's  Station  and  Lecompf  a 
Run,  were  named  about  the  same  time,  but  some  of  them  wer€ 
called  by  different  names.  If  an  object  called  for  in  an  entry  isr 
well  known  by  two  names,  so  that  it  can  be  found  by  a  call  fox 

Digitized  by  LjOOQIC 


86  SUPREME   COURT  OF  THE  UNITED   STATES. 

Gomett  V,  Jenluns.    8  P. 

[  •SS  ]  either,  such  a  call  will  •support  the  entry.  It  is,  therefore, 
no  substantial  objection  to  the  call  for  the  ^^  seventh  big 
fork,*'  that  it  was  as  well  or  better  known  by  the  name  of  Lecompt's 
Run,  if  this  run  be  the  "  seventh  big  fork."  Had  the  call  been  for 
Lecompt's  Run  instead  of  the  "  seventh  big  fork,"  the  evidence  in 
the  case  would  have  established  the  entry,  for  the  proof  is  clear  that 
the  run  was  known  by  that  name  generally,  before  the  entry;  but  it 
must  rest  upon  the  call  for  this  run,  as  the  ^  seventh  big  fork." 

Some  of  the  witnesses  state,  that  this  stream  of  water  was  known 
by  the  name  of  the  "  seventh  big  fork "  at  the  time  of  the  entry ; 
and  others  testify  that  it  is,  in  fact,  the  seventh.  Taking  the  whole 
of  the  evidence  together,  it  does  not  appear  that  the  name  of  this 
run,  as  the  ^  seventh  big  fork,"  is  established ;  it  may  have  been 
called  by  that  name  by  a  few  persons,  but  many  of  the  witnesses 
well  acquainted  with  the  country,  and  with  this  stream  of  water, 
before  the  entry  was  made  and  ever  since,  and  who  knew  it  well  by 
the  name  of  Lecompt's  Run,  never  heard  it  called  the  "  seventh  big 
fork." 

Is  it,  in  fact,  the  "  seventh  big  fork?"  This  is  a  call  which  may 
now  be  ascertained,  nearly  with  as  much  certainty  as  when  it  was 
made.  It  is  true  the  course  of  streams  of  water  may  change  by 
time,  and  their  currents  and  volume  of  water  may  be  contracted  or 
expanded,  but  such  calls  generally  contain  greater  certainty,  and  can 
be  more  easily  established  than  those  which  are  artificial.  A  natural 
boundary  is  more  certain,  in  most  cases,  than  an  artificial  one,  and  is 
less  liable  to  be  altered  by  firaud  or  accident 

Several  of  the  witnesses  swear  that  Lecompt's  Run  is  the  seventh 
big  fork,  but  they  are  contradicted  by  others  equally  respectable,  and 
whose  knowledge  of  the  different  streams  of  water  about  which  they 
testify,  was,  at  least,  equal  to  the  knowledge  of  those  whom  they 
contradict. 

Some  of  the  witnesses,  say,  that  being  at  Bryant's  Station,  witli 
the  calls  of  Garnetf  s  entry  to  direct  them,  they  could  have  found  his 
land  on  Lecompt's  Run,  without  difficulty.  If  this  be  correct,  the 
entry  must  be  sustained,  for  it  is  the  test  by  which  a  valid  entry  is 
known.  But  other  witnesses,  equal  in  number,  say  that  they  would 
have  been  led  by  these  calls  to  look  for  Garnett's  land  on  IVTConnell's 

Run,  or  some  one  above  that  of  Lecompt's. 
[  •  86  ]  •  Here  are  differences  of  opinion  among  the  witnesses, 
in  regard  to  an  essential  fact,  and  if  there  were  no  other 
guide  than  the  opinion  of  the  witnesses,  as  stated  in  their  depositionS| 
it  might  be  difficult  for  the  court  to  come  to  a  satisfactory  conclusion. 
It  is  tnie,  the  affirmative  facts  must  be  proved  by  the  complainants 
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before  they  can  affect  the  rights  of  the  defendants.  The  defendants 
are  in  possession  of  the  land,  and  have  been  for  many  years,  some  or 
all  of  them,  mider  legal  titles,  and  the  complainants  seek  to  recover 
the  land  on  the  gromid  of  their  superior  equity.  Interests  thus 
acquired,  and  which  have  been  so  long  enjoyed,  ought  not  to  be  dis- 
turbed by  an  equitable  claim  which  is  not  clearly  established. 

If  the  complainants  clearly  sustain  their  entry  by  proof,  their 
equity  is  made  out,  and  they  may  well  ask  the  aid  of  a  court  of 
chancery  to  put  them  in  possession  of  their  rights.  But,  if  their 
equity  be  doubtful,  if  the  scale  be  nearly  balanced,  if  it  do  not  pre- 
ponderate in  favor  of  the  complainants,  they  must  fail. 

The  court  are  not  under  the  necessity  of  deciding  this  important 
point  by  a  reference  to  the  depositions  alone,  but  they  are  aided  by 
the  report  of  the  surv^or,  who  states  the  magnitude  of  the  different 
streams  of  water  falling  into  the  north  side  of  Elkhom,  which  he 
ascertained  from  actual  measurement.  This  presents  the  facts  to  the 
court  in  a  more  satisfactory  manner  than  could  be  done  by  the  opin- 
ion of  witnesses.  It  makes  certain  that  which  before  rested  on 
opinion. 

From  this  report  it  appears  that  Lane's  Run,  which  the  complain- 
ants contend  does  not  form  one  of  the  big  forks  that  fall  into  North 
Elkhorn,  is  as  large  at  the  mouth  as  Miller's  Run,  which  is  admitted 
to  be  one  of  those  forks ;  and  it  was  as  wide  as  Cherry's  Run,  except 
ten  links,  which  is  also  admitted  to  be  a  large  fork.  Lane's  Run  is 
six  and  a  half  miles  long,  and,  according  to  one  of  the  witnesses, 
discharges  more  water  than  some  of  the  adjacent  branches. 

If  the  call  for  the  seventh  big  fork  does  not  designate  Lecompt's 
Bun,  the  entry  cannot  be  held  valid.  And  if  Lane's  Run  be  as 
large  as  Miller's,  and  within  ten  links  as  wide  at  the  mouth  as  Cher- 
ry's Run,  how  can  an  inquirer,  by  following  the  directions  in  Grar- 
nett's  entry,  look  for  his  land  at  the  mouth  of  Lecompt's 
Run.  By  what  rules  is  he  to  pass  over  without  *  counting  [  *  87  ] 
Lane's  Run,  while  he  counts  Miller's  Run,  and  Cherry's. 
K  the  latter  be  ten  links  wider  at  the  mouth  than  Lane's,  the  same 
cannot  be  said  of  Miller's.  And  if  Lane's  Run  be  not  counted  as 
one  of  the  big  forks  of  Elkhorn,  must  not  Miller's  be  passed  over 
on  the  same  ground  ?  But  if  Miller's  Run  be  counted,  must  not 
Lane's  be  counted  also  ?  And  if  they  be  placed  in  the  same  class, 
as  they  must  be,  from  their  size,  it  is  equally  fatal  to  Garnett's  entry, 
whether  they  be  counted  or  not  counted.  If  counted,  Lecompt's 
Run  would  be  the  eighth  "  big  fork,"  if  not  counted,  it  would  be  the 
sixth ;  so  that,  in  either  case,  the  call  does  not  fix  the  land  of  Gar^ 
nett  on  Lect-^mpt's  Run. 

VOL.  XI.  4 
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John  Gramett,  one  of  the  witnesses,  states  that  the  surv^  of 
Oamett's  entry  was  made  at  the  mouth  of  this  run,  and  all  the  lines 
and  corners  regularly  marked,  except  the  line  which  was  common  to 
Ghumett  and  Samuel.  But,  after  the  most  diligent  search,  no  trace 
of  this  survey  can  be  found ;  and,  from  other  facts  proved  in  the 
case,  it  is  probable  that  this  witness  has  mistaken  the  place  where 
the  survey  was  made.  But,  if  this  survey  were  fully  established,  as 
stated  by  the  witness,  it  could  not  aid  the  defect  in  the  special  call 
of  the  entry. 

It  is  a  well  settled  principle  that  if  the  essential  call  of  an  entry 
be  uncertain  as  to  the  land  covered  by  the  warrant,  and  there  are  no 
other  calls  which  control  the  special  call,  the  entry  cannot  be  sus- 
tained. In  the  case  under  consideration,  there  are  no  calls  in  the 
entry  which  control  the  call  for  the  "  seventh  Ij^g  fork;"  and  that  this 
call  would  better  suit  a  location  at  the  mou^  of  M'Connell's  than 
at  Lecompt's  Run,  has  been  shown  by  the  facts  in  the  case.  This 
uncertainty  is  fatal  to  the  complainant's  entry,  and  the  decree, 
therefore,  of  the  circuit  court,  which  dismissed  the  bill,  must  be 
affirmed. 

11  P.  351 ;  9  H.  421. 


Jane  Watson  and  others.  Plaintiffs  in  Error,  v.  John  Mercbr  and 

Maboaret  Merger. 

8  P.  88. 

An  act  of  the  legUlatare  of  Pennsjlvanis,  making  valid  deeds  ot  land  which  were  void  from 
a  defective  statement  of  the  particulars  of  their  acknowledgment  bj  husband  and  wife, 
though  retroactive,  does  not  impair  the  obligation  of  a  contract,  is  not  an  ex  pott  Jact» 
law,  and  is  not  repugnant  to  any  provision  of  the  constitution  of  the  United  States. 

The  case  is  stated  in  the  opinion  of  the  court 

Hopkinson  and  Montgomery^  for  the  plaintiffl 

Rogers^  contra. 

[  *  108  ]      •  Story,  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  supreme  court  of  the  State 
of  Pennsylvania,  brought  under  the  26th  section  of  the  Judiciary 
Act  of  1789.1 

The  original  suit  is  an  ejectment  by  the  defendants  in  error  for 
certain  lands  in  Lancaster  county  in  the  State  of  Pennsylvania, 
upon  which  a  final  judgment  was  rendered  in  their  favor.     The 

■  1  StatB.  at  Lax^,  85. 
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facts,  SO  far  as  they  are  material  to  the  questions  over  which  this 
court  has  jurisdiction,  are  these.  On  the  8th  of  May,  1785,  James 
Mercer  and  Margaret,  his  wife,  executed  a  deed  of  the  premises,  then 
being  the  property  of  the  wife,  to  Nathan  Thompson,  in  fee,  who 
afterwards,  on  the  same  day,  reconveyed  the  same  to  James  Mercer, 
the  husband,  in  fee ;  the  object  of  {he  deeds  being  to  vest 
the  estate  in  the  husband.  *  The  certificate  of  the  ac-  [  *  109  ] 
knowledgment  of  the  deed  of  Mercer  and  wife  to  Thomp- 
son, by  the  magistrate  who  took  the  same,  does  not  set  forth  all  the 
particulars,  as  were  required  by  the  law  of  Pennsylvania  of  the  24th 
of  February,  1770,  respecting  the  acknowledgment  of  deeds  of 
femes  covert.  The  legislature  of  Pennsylvania,  on  the  26th  of 
April,  1826,  passed  an  act,  the  object  of  which  was  to  cure  all 
defective  acknowledgments  of  this  sort,  and  to  give  them  the  same 
efficacy  as  if  they  had  been  originally  taken  in  the  proper  form. 
The  plaintiiTs  in  the  ejectment  claimed  title  to  the  premises  under 
James  Mercer,  the  husband ;  and  the  defendants,  as  heirs  at  law  of 
his  wife,  who  died  without  issue.  The  ejectment  was  brought  after 
the  passage  of  the  act  of  1826. 

In  the  case  of  the  Lessee  of  Watson  and  Wife  v.  Bailey,  1  Bin- 
ney,  470,  the  acknowledgment  of  this  very  deed  firom  Mercer  and 
wife  to  Thompson,  was  held  to  be  fatally  defective  to  pass  her  title. 
But  the  act  of  1826  has  been  repeatedly  held  by  the  supreme  court 
of  Pennsylvania  to  be  constitutional,  and  to  give  validity  to  such 
defective  acknowledgments.  It  was  so  held  in  Barnet  t;.  Barnet, 
15  Serg.  &  R.  72,  and  Tate  and  Wife  v.  Stooltzfoos,  16  Id.  36, 
and  again,  upon  solemn  deliberation  and  argument,  in  the  case  now 
before  this  court  The  object  of  the  present  writ  of  error  is  to  revise 
the  opinions  thus  pronounced  by  the  highest  state  court 

Our  authority  to  examine  into  the  constitutionality  of  the  act  of 
1826,  extends  no  further  than  to  ascertain  whether  it  violates  the 
constitution  of  the  United  States ;  for  the  question  whether  it  vio- 
lates the  constitution  of  Pennsylvania,  is,  upon  the  present  writ  of 
error,  not  before  us. 

The  act  of  1826  provides  "that  no  grant,  &c.,  deed  of  conveyance, 
&C.,  heretofore  bond  fide  made  and  executed  by  husband  and  wife, 
and  acknowledged  by  them  before  some  judge,  &c.,  authorized  by 
law,  &c.,  to  take  such  acknowledgment  as  aforesaid,  before  the  1st 
day  of  September  next,  shall  be  deemed,  held,  or  adjudged  invalid, 
or  defective,  or  insufficient  in  law,  or  avoided,  or  prejudiced,  by 
reason  of  any  informality  or  omission  in  setting  forth  the  particulars 
of  the  acknowledgment  made  before  such  officer  as  aforesaid,  in 
the  certificate  thereof;  but  all  and  every  such  grant  &c.,  deed  of 
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conveyance,  &c.,  so  made,  executed,  and  acknowledged,  aa 
[  *  110  ]  aforesaid,  shall  be  *as  good,  valid,  and  effectual  in  law,  for 
transferring,  passing,  and  conveying  the  estate,  right,  and 
title,  and  interest  of  such  husband  and  wife  of,  in,  and  to  the  lands, 
&C.,  mentioned  in  the  same,  as  if  all  the  requisites  and  particulars 
of  such  acknowledgment  mentioned  in  the  act,  to  which  this  is 
supplementary,  were  particularly  set  forth  in  the  certificate  thereofi 
or  approved  upon  the  face  of  the  same." 

The  argument  for  the  plaintiff  in  error  is,  first,  that  the  act  vio- 
lates the  constitution  of  the  United  States,  because  it  devests  their 
vested  rights  as  heirs  at  law  of  the  premises  in  question ;  and  sec« 
ondly,  that  it  violates  the  obligation  of  a  contract,  that  is,  ol  the 
patent  granted  by  the  proprietaries  of  Pennsylvania  to  Samuel  Pat- 
terson, the  ancestor  of  the  original  defendants,  from  whom  they 
trace  their  title  to  the  premises,  by  descent  through  Margaret 
Mercer. 

As  to  the  first  point,  it  is  clear  that  this  court  has  no  right  to  pro- 
nounce an  act  of  the  state  legislature  void,  as  contrary  to  the  con- 
stitution of  the  United  States,  from  the  mere  fact  that  it  devests 
antecedent  vested  rights  of  property.  The  constitution  of  the  United 
States  does  not  prohibit  the  States  from  passing  retrospective  laws 
generally,  but  only  ex  post  facto  laws.  Now  it  has  been  solemnly 
settled  by  this  court,  that  the  phrase  ex  post  facto  laws  is  not  appli- 
cable to  civil  laws,  but  to  penal  and  criminal  laws,  which  punish  no 
party  for  acts  antecedently  done  which  were  not  punishable  at  all, 
or  not  punishable  to  the  extent  or  in  the  manner  prescribed.  In 
short,  ex  post  facto  laws  relate  to  penal  and  criminal  proceedings 
which  impose  punishments  or  forfeitures,  and  not  to  civil  proceed- 
ings which  affect  private  rights  retrospectively.  The  cases  of  Calder 
V.  Bull,  3  Dall.  386, 1  Cond.  Rep.  172 ;  Fletcher  v.  Peck,  6  Cranch, 
87,  2  Cond.  Rep.  308 ;  Ogden  v.  Saunders,  12  Wheat  266,'  6  Cond. 
Rep.  523 ;  and  Satterlee  v.  Matthewson,  2  Pet  380,  fully  recognize 
this  doctrine. 

In  the  next  place,  does  the  act  of  1826  violate  the  obligation  of 
any  contract  ?  In  our  judgment,  it  certainly  does  not,  either  in  its 
terms  or  its  principles.  It  does  not  even  affect  to  touch  any  title 
acquired  by  a  patent  or  any  other  grant  It  supposes  the  titles  of 
the  femes  covert  to  be  good,  however  acquired ;  and  only  provides 
that  deeds  of  conveyance  made  by  them  shall  not  be  void, 
'  *  111  ]  because  there  is  a  defective  acknowledgment  •of  the 
deeds,  by  which  they  have  sought  to  transfer  their  title. 
So  far,  then,  as  it  has  any  legal  operation,  it  goes  to  confirm,  and 
not  to  impair  the  contract  of  the  femes  covert.     It  gives  the  very 
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effect  to  their  acts  and  contracts  which  they  intended  to  give ;  and 
which,  from  mistake  or  accident,  has  not  been  effected.  This  point 
is  so  fiilly  settled  by  the  case  of  Satterlee  v.  Matthewson,  2  Pet. 
380,  that  it  is  wholly  unnecessary  to  go  over  the  reasoning  upon 
which  it  is  founded. 

Upon  the  whole,  it  is  the  unanimous  opinion  of  the  court,  there  is 
no  error  in  the  judgment  of  the  supreme  court  of  Pennsylvania,  so  far 
as  it  is  subject  to  the  revision  of  this  court,  and  therefore  it  is  affirmed, 

with  costs. 

11  P.  420;  6  H.  801;  10  H.  895;  16  H.  869;  17  H.  466;  24H.  287;  4  Wal.  888; 

7  Wal.  619. 


James  Brown,  Plaintiff  in  Eiror,  v.  Richard  R.  Keene. 

8  P.  112. 

An  avennent  that  the  plaintiff  is  a  citizen  of  Maryland,  and  the  defendant  a  citixen  or  resident 
of  Loaisiana,  is  not  sufficient  to  show  that  the  court  has  jarisdiction,  and  the  defect  is  not 
cared  bj  the  plea  that  both  the  plaintiff  and  defendant  are  citizens  of  Louisiana. 

The  case  is  stated  in  the  opinion  of  the  court 
Cla^^  for  the  plaintiffl 
Brentj  contra. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  couri 

•  This  appeal  is  from  a  decree  of  the  court  of  the  United  [  •  115  ] 
States  for  the  district  of  Louisiana.'  The  first  error  assigned 
in  the  proceedings  is,  that  the  petition,  which,  in  the  practice  of  Loui- 
siana, is  substituted  for  a  declaration,  does  not  show,  with  sufficient 
certainty, .that  the  parties  were  within  the  jurisdiction  of  the  court. 
If  this  objection  be  well  founded,  it  is  undoubtedly  fatal. 

The  petition  avers  that  the  plaintiff,  Richard  Raynal  Keene,  is  a 
citizen  of  the  State  of  Maryland ;  and  that  James  Brown,  the  defend- 
ant, is  a  citizen  or  resident  of  the  State  of  Louisiana,  holding  his 
fixed  and  permanent  domicile  in  the  parish  of  St.  Charles.  The  peti- 
tion, then,  does  not  aver  positively  that  the  defendant  is  a  citizen  of 
the  State  of  Louisiana,  but  in  the  alternative,  that  he  is  a  citizen  or 
a  resident.     Consistently  with  this  averment,  he  may  be  either. 

The  additional  words  of  description,  "  holding  his  fixed  and  per- 
manent domicile  in  the  parish  of  St.  Charles,"  do  not  aid  this  defective 
description.  A  citizen  of  the  United  States  may  become  a  citizen 
of  that  State  in  which  he  has  a  fixed  and  permanent  domicile  ;  but 
the  petition  does  not  aver  that  the  plaintiff  is  a  citizen  of  the  United 
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States.     The  question  is,  whether  the  jurisdiction  of  the  court  is  suffi- 
ciently shown  by  these  averments. 

The  constitution  extends  the  judicial  power  to  "  controversies  be- 
tween citizens  of  different  States ;"  and  the  Judicial  Act^  gives  juris- 
diction, '^  in  suits  between  a  citizen  of  the  State  where  the  suit  is 
brought,  and  a  citizen  of  another  State." 

The  decisions  of  this  court  require  that  the  averment  of  jurisdiction 
shall  be  positive  that  the  declaration  shall  state  expressly  the  fact  on 
which  jurisdiction  depends.  It  is  not  sufficient  that  jurisdiction  may 
be  inferred  argumentatively  from  its  averments. 

In  Bingham  v.  Cabot  et  aL  3  Dall.  382, 1  Cond.  Rep.  170,  the  court 
held  clearly,  that  it  was  necessary  to  set  forth  the  citizenship  (or  alien- 
age, when  a  foreigner  was  concerned)  of  the  respective  parties,  in 
order  to  bring  the  case  within  the  jurisdiction  of  the  court,  and  that 
the  record  was,  in  that  respect,  defective. 

In  Abercrombie  v,  Dupuis  and  another,  1  Cranch,  343,  the  plain- 
tiffs below  aver  "that  they  do  severally  reside  without 
[  *  116  ]  •  the  limits  of  the  district  of  Georgia,  to  wit,  in  the  State 
of  Kentucky."  The  defendant  is  called  "  Charles  Aber- 
crombie, of  the  district  of  Georgia,  aforesaid."  The  judgment  in 
favor  of  the  plaintiff  below  was  reversed  on  the  authority  of  the  case 
of  Bingham  v.  Cabot. 

In  Wood  r.  Wagnon,  2  Cranch  9,  the  judgment  in  favor  of  the 
plaintiff  below  was  reversed,  because  his  petition  did  not  show  the 
jurisdiction  of  the  court  It  stated  the  plaintiff  to  be  a  citizen  of  the 
State  of  Pennsylvania,  and  James  Wood,  the  defendant,  to  be  "  of 
Greorgia,  aforesaid." 

Capron  v,  Vanorden,  2  Cranch,  126,  was  reversed,  because  the  de- 
claration did  not  state  the  citizenship  or  alienage  of  the  plaintiff  in 
the  circuit  court. 

The  same  principle  has  been  constantly  recognized  in  this 
court 

The  answer  of  James  Brown  asserts,  that  both  plaintiff  and  defend- 
ant are  citizens  of  the  State  of  Louisiana. 

Without  indicating  any  opinion  on  the  question,  whether  any  ad- 
mission in  the  plea  can  cure  an  insufficient  allegation  of  jurisdiction 
in  the  declaration,  we  are  all  of  opinion  that  this  answer  does  not 
cure  the  defect  of  the  petition.  If  the  averment  of  the  answer  may 
be  looked  into,  the  whole  averment  must  be  taken  together.  It  is, 
that  both  plaintiff  and  defendant  are  citizens  of  Louisiana. 

The  decree  of  the  court  for  the  district  of  Louisiana  is  to  be 


1  Stats,  at  Lki^  73. 
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reversed,  that  court  not  having  jurisdiction :  and  the  appeal  to  be 
dismissed 

The  cross  appeal,  Eeene  v.  Brown,  is  to  be  dismissed,  the  court 
having  no  jurisdiction. 

11  P.  351 ;  19  H.  393. 


George  Briscoe  and  others,  Plaintiffs  in  Error,  v.  The  Common* 
wealth's  Bank  op  the  State  of  Kentucky.  The  Mayor,  Al- 
dermen, AND  Commonalty  op  the  City  op  New  York,  Plaintifis, 

V.  George  MilnJ 

8  P.  lis. 

The  coart  being  composed  of  seven  judges,  and  two  of  the  seven  being  absent,  and  four  not 
being  able  to  concur  in  opinion,  and  questions  of  constitutional  law  involved,  a  reai^ment 
was  directed. 

These  cases,  involving  questions  of  constitutional  law,  having  been 
argued, 

•  Marshall,  C.  J.,  said :  *  The  practice  of  this  court  is,  [  *  122  ] 
not  (except  in  cases  of  absolute  necessity)  to  deliver  any 
judgment  in  cases  where  constitutional  questions  are  involved,  unless 
four  judges  concur  in  opinion,  thus  making  the  decision  that  of  a 
majority  of  the  whole  court.  In  the  present  cases  four  judges  do  not 
concur  in  opinion  as  to  the  constitutional  questions  which  have  been 
argued.  The  court,  therefore,  direct  these  cases  to  be  reargued  at  the 
next  term,  under  the  expectation  that  a  larger  number  of  the  judges 
may  then  be  present. 

8  P.  118. 


William  Yeaton,  Thomas  Vowell,  Jr.,  "William  Brent,  Au- 
gustine Newton,  and  David  Reckets,  Administrators  of  Wil- 
liam Newton,  and  others.  Appellants,  v,  David  Lenox,  and 
others,  and  Elizabeth  Watson  and  Robert  J.  Taylor,  Admin- 
istratrix and  Administrator  of  James  Wilson,  deceased. 

8  P.  123. 

After  an  appeal  has  been  dismissed  for  informality  in  prosecuting  it,  a  party  may  haye  an« 

other  appeal  within  five  years  from  the  decree. 
Sereral  different  underwriters,  having  claims  to  a  return  of  moneys  by  them  severally  paid 

on  account  of  a  loss,  cannot  unite  in  one  bill. 

The  case  is  stated  in  the  opinion  of  the  court.    But,  before  it  came 
on  for  argument,  the  appellees  moved  to  dismiss  the  appeal,  upon 

1  Johnson,  J.,  and  Duvall,  J.,  were  absent  when  these  cases  were  argued. 
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the  ground  that,  at  a  prior  term  of  the  court,  an  appeal  in  the  same 
case  had  been  dismissed  for  want  of  an  appeal  bond. 

The  court  refused  the  motion,  saying  that  a  party  may,  after  an 
appeal  has  been  dismissed  for  informality,  if  within  five  years,  bring 
up  the  case  again. 

Suoamh  and  Neale^  for  the  appellants. 

CoxCj  contra. 

[  •  124  ]  *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 
The  plaintiffs,  with  several  other  persons,  had,  previous  to 
the  year  1804,  associated  with  each  other  under  the  name  of  the  Ma- 
rine Insurance  Association  of  Alexandria,  for  the  purpose  of  making 
insurances  on  vessels  and  cargoes,  against  sea  risks.  On  the  26th  day 
of  June,  1804,  James  Wilson  obtained  an  insurance  on  The  Governor 
Strong,  on  a  voyage  from  Norfolk  to  Liverpool,  to  the  amount  of 
$10,000.  The  policy  is  inserted  on  the  record.  It  is  not  a  joint 
contract  made  by  the  association  as  a  company,  but  by  each  for  him- 
self. Each  subscribes  the  sum  for  which  he  becomes  responsible. 
James  Wilson  had  purchased  The  Governor  Strong  from  Alexander 
Henderson  and  Co.,  and  appears  to  have  indorsed  their  notes  in  the 
Bank  of  the  United  States.  After  his  death,  his  representatives,  in 
September  or  October,  1805,  made  a  transfer  of  the  vessel  to  the 
bank,  for  the  security  of  that  debt 

Some  time  after  the  vessel  had  sailed,  intelligence  was  received  of 
injury  sustained  by  The  Governor  Strong,  and  Wilson  claimed  from 
the  insurers  a  considerable  sum  on  that  account,  informing  them,  at 
the  same  time,  that  the  money  belonged  to  the  bank.  Although  the 
insurers  were  not  satisfied  of  their  liability,  they  agreed  to  advance 
their  several  notes,  dated  the  25th  May,  1805,  to  the  said  Wilson, 
payable  sixty  days  after  date  at  the  office  of  discount  and 
[  •  125  ]  deposit,  Washington.  The  *  bill  charges,  that  these  notes 
were  advanced  on  condition  that  the  money  should  be  re- 
turned to  them  by  the  bank,  should  it  afterwards  appear  that  th&y 
were  not  liable  for  the  partial  loss  sustained  by  The  Governor  Strong, 
and  that  this  agreement  was  communicated  to  the  bank.  These 
notes  were  passed  to  the  bank,  and  paid  by  the  several  makers  when 
due. 

In  a  suit  afterwards  brought  on  the  policy  for  the  benefit  of  the 
bank,  it  was  determined  that  the  underwriters  were  not  liable  for  the 
loss  sustained  by  The  Governor  Strong ;  after  which,  application  was 
made  for  the  return  of  the  money  paid  on  the  notes  given  to  Wilson, 


Digitized  by  LjOOQIC 


JANUARY  TERM,   1884.  45 

Yeaton  r.  Lenox.    8  P. 

which  the  bank  refused,  aUeging  that  the  money  had  been  paid  abso- 
hitely  on  account  of  the  debts  due  from  Alexander  Henderson  and 
Co. 

The  charter  of  the  bank  having  expired,  and  its  affairs  being  com- 
mitted to  trustees,  the  makers  of  the  several  notes  which  have  been 
stated,  united  in  this  suit  against  the  trustees.  As  they  were  non-resi- 
dents of  the  district,  their  property  was  attached  in  the  hands  of  the 
debtors  of  the  bank,  who  were  also  made  defendants. 

James  Davidson  afterwards  undertook  to  perform  the  decree  of  the 
court,  and  the  attachment  was  discharged.  At  a  subsequent  term, 
Davidson  was,  by  consent,  made  a  defendant,  and  his  answer  was 
received  as  an  answer  for  the  trustees. 

He  says,  that  in  January,  1806,  the  bank  received  promissory  notes 
from  James  Wilson,  executed  to  the  plaintiffs  severally,  amounting 
to  $2,121.04,  to  be  placed,  when  paid,  to  the  credit  of  Alexander 
Henderson  and  Co.,  on  account  of  a  loss  by  the  underwriters.  Should 
the  underwriters  not  be  liable,  the  notes  were  to  be  returned,  if  un- 
paid; if  paid,  the  money  was  to  be  refunded.  These  notes,  not 
being  paid,  were  returned.  He  admits  that  the  notes  mentioned  in 
the  bill,  were  deposited  on  the  30th  of  May,  1805,  to  go,  when  paid, 
to  the  credit  of  Alexander  Henderson  and  Co.,  but  has  no  recollec- 
tion of  any  condition  respecting  their  return.  An  amended  bill  was 
filed,  in  which  the  said  Davidson  was  again  required  to  answer  more 
precisely  respecting  the  transaction;  to  say,  whether  he  was  not, 
at  the  time,  cashier  of  the  office  at  Washington ;  to  state  in  what 
way  the  notes  were  deposited  in  bank  on  the  30th  of  May,  1805 ; 
were  they  sent  in  a  letter  ?  if  so,  the  defendant  is  required 
•to  produce  it,  or  a  copy  of  it,  and  the  entry  made  on  the  [  *  126  ] 
books  of  the  bank  in  relation  to  the  said  notes. 

The  answer  of  Davidson  refers  to  his  former  answer  respecting  the 
notes  deposited  on  the  30th  of  May,  1805,  and  says,  that  he  has  no 
other  information  than  is  there  given.  He  does  not  recollect  in  what 
manner  the  notes  were  transmitted,  nor  whether  they  were  accompa^ 
nied  by  any  letter.  "  No  such  letter  is  now  in  his  possession.  No 
entry  was  made  in  the  books  of  the  bank  in  relation  to  said  notes, 
except  that  they  were  to  go,  when  paid,  to  the  credit  of  Alexander 
Henderson  and  Co.,  to  whose  credit  such  of  them  as  were  paid  were 
carried." 

The  entry  on  the  bank  books  is  made  an  exhibit,  and  is  as  stated 
in  the  answer  of  Davidson. 

A  correspondence  which  took  place  on  this  subject  with  the  then 
president  of  the  office  of  the  bank  at  Washington,  is  contained  in 
the  record,  and  some  testimony  was  taken  by  the  plaintiffs.     The 
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letters  and  the  depositions  furnish  strong  presumptive  evidence  that 
if  the  bank  supposed  the  notes  to  be  paid  absolutely  on  account  of 
the  debt  due  from  Alexander  Henderson  and  Co.,  the  makers  sup- 
posed them  to  be  paid  conditionally,  and  that  the  money  was  to  be 
refunded,  should  they  not  be  held  responsible  for  the  partial  loss  sus- 
tained by  The  Governor  Strong. 

On  a  hearing,  the  bill  was  dismissed  with  costs,  and  the  plainti£fs 
appealed  to  this  court. 

Whatever  might  be  the  condition  on  which  the  plaintiffs  delivered 
their  notes  to  Wilson,  the  bank  cannot  be  affected  by  it,  unless  it 
was  communicated  to  the  office.  The  testimony,  that  it  was  com- 
municated, has  great  plausibility,  but  when  it  is  recollected  that  the 
deposit  of  January,  1806,  might  be  confounded  with  that  of  May, 
1805,  we  are  not  satisfied  that  the  testimony  ought  to  countervail  the 
answer  of  the  cashier,  and  the  entry  on  the  books  of  the  bank.  We 
are,  however,  relieved  from  the  difficulty  of  deciding  on  a  doubtful 
fact,  by  an  objection  taken  by  the  appellees  to  the  action. 

The  plaintiffs,  who  unite  in  this  suit,  claim  the  return  of  money 
paid  by  them  severally  on  distinct  promissory  notes.  .  They  are  sev- 
eral contracts,  having  no  connection  with  each  other.     These  parties, 

cannot,  we  think,  join  their  claims  in  the  same  bill. 
[  •  127  ]  •  The  appellants  contend  that  several  creditors  may  unite 
in  a  suit  to  attach  the  effects  of  an  absent  debtor.  We  do 
not  think  so.  They  may  file  their  separate  claims,  and  be  allowed 
payment  out  of  the  same  fund,  but  cannot  unite  in  the  same  original 
bill. 

The  decree  of  the  circuit  court  is  affirmed,  with  costs. 

6  H.  90;  106. 


The  Bank  of  the  United  States,  Appellants,  v.  John  T.  RiTCHib, 
Jr.,  and  others.  Appellees. 

8  P.  128. 

The  act  of  the  legislature  of  Maryland,  of  1 785,  c.  72,  §  5,  does  not  confer  a  personal  power 
on  the  chancellor,  but  enlai^g;es  the  jurisdiction  of  his  court. 

The  duty  of  watching  over  the  interests  of  infant  defendants,  devolyes,  in  a  considerable 
degree,  on  the  court ;  and  it  is  a  mark  of  inexcusable  inattention  to  appoint  a  guardian  ad 
litem  on  the  motion  of  the  opposite  counsel,  without  bringing  the  minors  into  court,  or 
issuing  a  commission  for  the  purpose  of  making  inquiry  as  to  the  appointment. 

It  is  error  to  make  a  decree,  upon  admissions  in  an  unsworn  answer  of  a  guardian  ad  Utem. 

A  decree  ordering  a  sale  of  land  for  the  payment  of  debts  of  a  deceased  person,  and  a  oon< 
veyance  thereof,  without  report  to  and  approval  by  the  court,  is  erroneous. 

On  a  bill  of  review,  the  court  has  power  to  set  aside  a  conveyance  executed  under  the  oilg> 
inal  decree. 

The  case  is  stated  in  the  opinion  of  the  court. 
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Chxef  for  the  appellants. 
Marburi/j  contra. 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court         [  *  140  ] 

This  is  an  appeal  from  a  decree  pronounced  by  the  United 
States  court  for  the  District  of  Columbia,  sitting  in  chancery,  for  the 
county  of  Washington. 

The  Bank  of  the  United  States  and  others,  alleging  themselves  to 
be  the  creditors  of  Abner  Bitchie,  deceased,  instituted  this  suit  in 
chancery  against  John  T.  Ritchie,  administrator,  and  one  of  the  heirs 
of  the  said  Abner,  and  against  John  T.  Ritchie,  Jr.  and  others,  who 
were  the  infant  heirs  of  the  said  Abner,  praying  that  his  real  estate 
may  be  subjected  to  the  payment  of  the  debts  due  to  them,  and  that 
so  much  of  the  said  estate  might  be  sold  as  would  satisfy  their  claims. 

The  bill  charges  that  Abner  Ritchie  died,  possessed  of  a  considera- 
ble estate,  not  having  left  personal  estate  sufficient  to  pay  his  debts. 

The  subpoena  was  returned,  executed  on  John  T.  Ritchie,  the  other 
defendants  not  found.  On  being  called,  they  appeared  by 
attorney ;  whereupon,  on  motion  of  the  plaintiffs,  *  Thomas  [  *  141  ] 
Turner  was  appointed  guardian  to  appear  and  answer  for 
the  infant  defendants.  The  infant  defendants  answer  that,  according 
to  the  belief  and  knowledge  of  their  guardian,  the  said  claims  are, 
as  cdleged  in  said  bill  of  complaint,  due  and  owing  to  the  several 
complainants ;  and  that  Abner  Ritchie  did  die,  leaving  personal  prop- 
erty insufficient  for  the  payment  of  his  debts,  having,  as  is  cdleged, 
real  property,  &c. ;  and  that  they  have  no  objection  to  the  sale  of  a 
part  thereof,  sufficient  to  pay  his  debts.  The  answer  is  not  sworn  to 
by  the  guardian. 

The  answer  of  John  T.  Ritchie,  administrator,  and  one  of  the 
heirs  of  Abner  Ritchie,  admits,  that  his  intestate  died  considerably 
indebted ;  suggests  that  the  claims  of  the  complainants  should  be 
referred  to  an  auditor,  alleges  that  he  is  himself  a  creditor,  and  that 
the  personal  assets  of  his  testator  are  insufficient  for  the  payment  of 
his  debts.  He  is  willing  that  the  real  estate  should  be  sold,  and  the 
proceeds  applied  to  the  payment  of  debts. 

The  cause  came  on  to  be  heard,  by  consent,  and  on  the  2lBt  day 
ot  June,  1826,  the  court,  also,  by  consent  of  parties,  decreed  that  the 
real  estate  of  Abner  RitchiCi  deceased,  or  such  part  thereof  as  may 
be  necessary  for  the  purpose,  be  sold  for  the  payment  of  the  debts 
due  to  the  complainants,  and  of  such  other  creditors  as  should  come 
in,  &C.,  within  the  time  prescribed  in  the  decree.  A  trustee  was 
appointed  to  make  the  sale,  who,  after  giving  bond  with  surety,  and 
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advertising  the  real  property  left  by  the  said  Abner,  or  so  much 
thereof  as  might  be  deemed  sufficient  to  satisfy  his  debts,  at  least 
three  weeks,  should  proceed  to  sell  the  same  to  the  highest  bidder ; 
one  fourth  of  the  purchase-moiiey  to  be  paid  in  cash,  and  the  residue 
in  four  equal  instalments,  at  six,  twelve,  eighteen,  and  twenty-four 
months  ;  for  which  the  trustee  is  to  take  the  notes  of  the  purchaser,  the 
property  to  stand  as  security  for  the  payment  of  the  purchase-money. 
And,  upon  payment  of  said  notes  and  interest,  the  said  trustee  and  the 
heirs  of  Abner  Ritchie,  as  they  respectively  attain  the  age  of  twenty- 
one  years,  shall  convey  in  fee.  The  trustee  was  directed  to  report 
his  proceedings  to  the  court  at  the  succeeding  term,  and  to  pay  into 
court  the  net  proceeds  of  the  first  payment,  and  on  payment  of  the 
balance,  was  to  convey.  The  court  appointed  Joseph  For- 
[  *  142  ]  rest  to  report  on  such  claims  pn  the  estate  of  Abrier  *  Ritchie, 
as  should  be  proved  to  him  before  the  first  Monday  in  the 
succeeding  November,  and  the  administrator  of  Abner  Sitchie  was 
directed  to  exhibit  to  him  the  settlement  of  his  administration  ac- 
count with  the  orphans'  court 

On  the  28th  of  March,  1828,  the  trustee  reported,  that  after  giving 
bond,  and  advertising  as  required  by  the  decree,  he  had,  on  the  17th 
day  of  July,  1826,  sold  the  property  at  public  sale,  to  John  T. 
Ritchie,  the  highest  bidder,  for  the  sum  of  02,715.  That  Mr.  Ritchie, 
having  produced  satisfactory  evidence  of  his  having  paid  all  the 
debts,  and  becoming  the  only  creditor  to  an  amount  exceeding  the 
amount  of  sales,  he  had  made  to  him  a  deed  conveying  the  property. 

On  the  10th  of  June,  1828,  the  auditor  made  his  report,  in  which 
he  disallows  several  claims  to  a  large  amount,  made  by  John  T. 
Ritchie,  against  the  estate  of  Abner  Ritchie. 

In  1828,  some  of  the  infant  heirs  of  Abner  Ritchie,  by  their  next 
firiend,  filed  their  bill  of  review  against  the  complainants  in  the  orig- 
inal suit,  and  against  John  T.  Ritchie,  the  administrator  of  Abner 
Ritchie,  and  the  purchaser  of  his  real  estate,  and  against  such  of  the 
other  defendants  as  do  not  become  plaintiffs ;  in  which  they  state 
the  proceedings  in  the  original  suit,  and  assign  various  errors  in  the 
decree ;  for  which,  and  for  other  errors  therein,  they  pray  that  the 
same  may  be  reviewed  and  reversed,  that  the  deed  made  by  the 
trustee  to  the  defendant,  John  T.  Ritchie,  and  all  deeds  made  by  him 
to  the  other  defendants,  may  be  declared  void,  and  that  the  sales 
made  by  the  trustee  may  be  set  aside. 

The  infant  defendants  answer  by  their  guardian,  and  admit  the 
allegations  of  the  bill.  The  other  defendants  also  answer,  and  insist 
on  the  original  decree. 

The  cause  came  on  to  be  heard  in  May  term,  1830,  by  consent. 
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when  the  court,  being  of  opinion  that  there  was  manifest  error  in 
the  original  proceedings  and  on  the  face  of  the  decrees,  did  adjudgei 
order,  and  decree,  that  the  same  should  be  reversed  and  annulled, 
and  that  all  proceedings  of  the  trustee  therein  named,  and  all  sales 
and  deeds  made  by  him  by  virtue  thereof  to  the  defendant,  John  T. 
Ritchie,  or  any  other  person,  and  all  deeds  made  by  the  said  John 
T.  Ritchie,  of  the  said  real  estate,  to  either  of  the  other  de- 
fendants, or  for  their  use,  *  so  far  as  respects  the  interest  of  [  *  143  ] 
any  of  the  heirs  of  Abner  Ritchie,  except  the  said  John  T. 
Ritchie,  senior,  should  be  utterly  null  and  void,  and  that  the  com- 
plainants be  restored  to  their  original  estates. 

From  this  decree  the  defendants  appealed  to  this  court.  A  doubt 
has  been  suggested,  whether  a  bill  of  review  could  be  sustained  in 
this  case.  The  parties  proceeded  under  an  act  of  the  legislature  of 
Maryland,  passed  in  the  year  1785,  ch.  72,  entitled,  "  An  act  for 
enlarging  the  power  of  the  high  court  of  chancery."  The  5th  sec- 
tion enacts,  "  that  if  any  person  hath  died,  or  shall  hereafter  die, 
without  leaving  personal  estate  sufficient  to  discharge  the  debts  by 
him  or  her  due,  and  shall  leave  real  estate,  which  descends  to  a 
minor,  or  person  being  idiot,  lunatic,  or  non  compos  mentis,  or  shall 
devise  real  estate  to  a  minor,  or  person  being  idiot,  lunatic,  or  non 
compos  mentis,  or  who  shall  afterwards  become  non  compos  mentis^ 
the  chancellor  shall  have  full  power  and  authority,  upon  application 
of  any  creditor  of  any  deceased  person,  after  summoning  such  minor, 
and  his  appearance  by  guardian,  to  be  appointed  as  aforesaid,  and 
hearing  as  aforesaid,  or  after  summoning  the  person  being  idiot, 
lunatic,  or  non  compos  mentis,  and  his  appearance  by  trustee,  trus- 
tees, or  committee,  to  be  appointed  as  aforesaid,  and  hearing  as 
aforesaid,  and  the  justice  of  the  claim  of  such  creditor  is  fully  estab- 
lished ;  if,  upon  consideration  of  all  circumstances,  it  shall  appear  to 
the  chancellor  to  be  just  and  proper  that  such  debts  should  be  paid 
by  a  sale  of  such  real  estate,  to  order  the  whole,  or  part  of  the  real 
estate  so  descending  or  devised,  to  be  sold,  for  the  payment  of  the 
debts  due  by  the  deceased." 

From  the  language  of  this  section,  some  doubt  was  entertained, 
whether  the  act  conferred  a  personal  power  on  the  chancellor,  or  was 
to  be  construed  as  an  extension  of  the  jurisdiction  of  the  court.  If 
the  former,  it  was  supposed  that  a  bill  of  review  would  not  lie  to  a 
decree  made  in  execution  of  the  power.  On  inquiry,  however,  we 
are  satisfied,  that  in  Maryland,  the  act  has  been  construed  as  an 
enlargement  of  jursdiction,  and  that  decrees  for  selling  the  lands  of 
minors  and  lunatics,  in  the  cases  prescribed  by  it,  have  been  treated^ 

VOL.  XI.  5 
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by  the  court  of  appeals  of  that  State,  as  the  exercise  of  other  equity 

powers. 
[  •  144  ]       •  We  proceed,  then,  to  examine  the  original  decree,  and 
the  errors  assigned  in  it. 

In  all  suits  brought  against  infants,  whom  the  law  supposes  to  be 
incapable  of  understanding  and  managing  their  own  affairs,  the  duty 
of  watching  over  their  interests  devolves,  in  a  considerable  degree, 
upon  the  court^  They  defend  by  guardian  to  be  appointed  by  the 
court,  who  is  usually  the  nearest  relation  not  concerned,  in  point  of 
interest,  in  the  matter  in  question.^  It  is  not  error,  but  it  is  calcu- 
lated to  awaken  attention,  that,  in  this  case,  though  the  infants,  as 
the  record  shows,  had  parents  living ;  a  person  not  appewing  from 
his  name,  or  shown  on  the  record  to  be  connected  with  them,  was 
appointed  their  guardian  ad  litem. 

He  was  appointed,  on  the  motion  of  the  counsel  for  the  plaintiffs, 
without  bringing  the  minors  into  court,  or  issuing  a  commission  for 
the  purpose  of  making  the  appointment.  This  is  contrary  to  the 
most  approved  usage,^  and  is  certainly  a  mark  of  inexcusable  inat- 
tention. The  adversary  counsel  is  not  the  person  to  name  the  guar- 
dian to  defend  the  infants. 

The  answer  of  the  infant  defendants  is  signed  by  their  guardian, 
but  not  sworn  to.  It  consents  to  the  decree  for  which  the  bill  prays, 
and,  without  any  other  evidence,  the  court  proceeds  to  decree  a  sale 
of  their  lands.  This  is,  we  think,  entirely  erroneous.  The  statute 
under  which  the  court  acted,  authorizes  a  sale  of  the  real  estate,  only 
where  the  personal  estate  shall  be  insufficient  for  the  payment  of 
debts,  when  the  justice  of  the  claims  shall  be  fully  established,  and 
when,  upon  consideration  of  all  circumstances,  it  shall  appear  to  the 
chancellor,  to  be  just  and  proper  that  such  debts  should  be  paid,  by 
a  sale  of  the  real  estate.  Independent  of  these  special  requisitions 
of  the  act,  it  would  be  obviously  the  duty  of  the  court,  particularly 
in  the  case  of  infants,  to  be  satisfied  on  these  points. 

The  insufficiency  of  the   personal  estate   of  Abner   Ritchie   to 

pay  his  debts,  is  stated  in  the  answer  of  his  administrator;    but 

is  not  proved,  and  is  admitted  in  that  of  the  guardian  of 

[  *  145  ]  the  *  infants,  but  his  answer  is  not  on  oath ;  and  if  it  was, 

the  court  ought  to  have  been  otherwise  satisfied  of  the  fact. 

The  justice  of  the  claims  made  by  the  complainants  is  not  estab- 
lished, otherwise  than  by  the  acknowledgment  of  the  infant  defend- 

1  4  liar.  &  Johns.  126,  270,  548;   6  Har.  &  Johns.  459;  5  Har.  &  Gill.  504; 
Coop.  Eq.  PI.  28. 
«  Coop.  Eq.  PL  29.  »  Ibid.  109. 
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ants  in  their  answer,  that,  <<  according  to  the  belief  and  knowledge 
of  their  gaardian,  they  are,  as  alleged  in  said  bill,  respectively  due." 

The  coart  ought  not  to  have  acted  on  this  admission.  The  infants 
were  incapable  of  making  it,  and  the  acknowledgment  of  the  gaar- 
dian, not  on  oath,  was  totally  insufficient.  The  court  ought  to  have 
required  satisfactory  proof  of  the  justice  of  the  claims,  and  to  have 
established  such  as  were  just,  before  proceeding  to  sell  the  real 
estate. 

Without  knowing  judicially  that  any  debts  existed,  or  the  amount 
really  due,  or  the  value  of  the  real  estate,  the  court  directed,  "  that 
the  real  estate  of  the  said  Ritchie,  or  such  part  thereof  as  may  be 
necessary  for  the  purpose,  be  sold,  for  the  payment  of  debts  of  said 
Ritchie  to  complainants,  and  to  such  other  creditors  of  said  Ritchie 
as  shall  come  in  and  bear  their  proper  proportions  of  the  costs  and 
expenses  of  this  suit,  and  shaU  exhibit  their  claims,  with  the  proper 
proof  thereof,  to  the  auditor  hereinafter  appointed,"  &c.  The  decree 
does  not  postpone  the  sale  until  the  claims  should  be  exhibited  to  the 
auditor ;  and,  consequently,  so  far  as  other  creditors  were  concerned, 
leaves  the  trustee  without  information  as  to  the  quantity  of  property 
it  would  be  his  duty  to  selL     He  accordingly  sold  the  whole  estate. 

The  8th  section  of  the  law  which  authorizes  the  sale  of  real  estate 
descending  to  minors,  enacts,  '<  that  all  sales  made  by  the  authority 
of  the  chancellor,  under  this  act,  shall  be  notified  to  and  confirmed 
by  the  chancellor,  before  any  conveyance  of  the  property  shall  be 
made."  This  provision  is  totally  disregarded.  The  sale  was  never 
confirmed  by  the  court;  yet  the  conveyance  has  been  made.  It  is  a 
fatal  error  in  the  decree,  that  it  directs  the  conveyance  to  be  made 
on  the  payment  of  the  purchase-money,  without  directing  that  the 
sale  shall  first  "  be  notified  to,  and  approved  by,"  the  court. 

There  are  radical  errors  apparent  on  the  face  of  the  decree,  which 
show  that  the  interests  of  the  infants  have  not  been  protected  as 
is  required  by  law  and  usage ;    and  that  great  injustice 
•  may  have  been  done  them.     The  decree,  therefore,  ought  [  •  146  ] 
to  have  been  reversed. 

The  appellants  contend,  that,  even  admitting  the  propriety  of  re- 
versing the  original  decree,  the  circuit  court  ought  to  have  stopped 
at  that  point,  and  not  to  have  set  aside  the  conveyances  which  were 
made  under  its  authority.  i 

All  the  persons  affected  by  the  decree  now  under  consideration 
were  parties  when  it  was  made.  The  bill  of  review  prays  for  the 
relief  which  the  court  granted,  and  states  all  the  facts  which  entitled 
them  to  that  relief.  The  power  of  the  court  was,  we  think,  compe- 
tent to  grant  it,  if  it  was  required  by  the  principles  of  equity  and  jus- 
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tice.  The  relief  might  be  very  imperfect,  if,  on  the  reversal  of  a 
decree,  the  party  could,  under  no  circumstances,  be  restored  to  the 
property  which  bad  been  improperly  and  irregularly  taken  from  him. 
Cooper,  in  his  Equity  Pleading,  page  95,  says  :  "  The  bill  may  pray, 
simply  that  the  decree  may  be  reviewed  and  altered,  or  reversed  in 
the  point  complained  of,  if  it  has  not  been  carried  into  execution ; 
but  if  the  decree  has  been  carried  into  execution,  the  bill  should  also 
pray  the  further  decree  of  the  court,  to  put  the  party  complaining  of 
the  former  decree  into  the  situation  in  which  he  would  have  been  if 
that  decree  had  not  been  executed."  "  A  supplemental  bill  may 
likewise  be  added,  if  any  event  has  happened  which  requu-es  it." 

In  addition  to  these  general  principles  which  sustain  the  rule  laid 
down  by  Cooper,  circumstances  exist  which  require,  in  an  eminent 
degree,  its  application  to  this  particular  case.  The  decree  itself  was 
disregarded  by  the  trustee  in  executing  the  conveyance.  It  directed 
him  to  receive  one  fourth  of  the  purchase-money  in  cash,  and  the 
residue  in  four  equal  instalments.  The  first  payment  is  to  be  brought 
into  court,  and  he  is  to  make  the  conveyance  on  receiving  the  last. 
He  is  not  authorized  to  pay  the  money  to  the  creditors.  The  court 
has  not  intrusted  to  him  the  right  of  deciding  on  the  debts,  and  dis- 
posing of  the  purchase-money.  He  is  only  to  receive  it  before  he 
conveys ;  and,  consequently,  should  hold  it  subject  to  the  order  of 
the  court 

It  does  not  appear  that  he  has  ever  received  a  cent.  He  under- 
takes to  settle  the  cu^ount  of  Mn  Ritchie,  the  purchaser,  and 
[  *  147  ]  to  convey  the  property  to  him,  in  violation  of  the  decree  *  on 
being  satisfied  by  him  that  he  had  paid  all  the  debts,  and 
was  himself  a  creditor  to  an  amount  exceeding  the  purchase-money. 

He  had  no  right  to  be  satisfied  of  these  facts.  The  court  had  not 
empowered  him  to  inquire  into  or  decide  on  them.  He  has  trans- 
cended his  powers ;  and,  with  the  knowledge  of  the  purchaser,  and 
in  combination  with  him,  has  executed  to  him  a  deed  which  the  law 
did  not  authorize.  This  whole  proceeding  was  irregular,  and  ought 
to  be  set  aside.  The  plaintiffs  in  the  original  suit  will  then  be  at 
liberty  to  prosecute  their  daims  according  to  law. 

The  court  is  of  opinion  that  there  is  no  error  in  the  decree  of  the 
circuit  court,  and  that  it  be  afiirmed,  with  costs. 

1  H.  134 ;  7  H.  220. 
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Thomas  Jackson  et  at,  Appellants,  v.  William  E.  Ashton. 

8  p.  148. 

Tlie  citizenship  of  the  parties  was  averred  in  the  title  of  the  bill,  but  not  in  the  bill  itself 
Held,  that  die  court  had  not  jurisdiction. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  Penn- 
sylTania  district 

The  title  of  the  bill  was :  "  Thomas  Jackson,  a  citizen  of  the  State 
of  Virginia,  William  Gk>odwin  Jackson,  and  Maria  Congreve  Jack- 
son, citizens  of  Virginia,  infants,  by  their  father  and  next  friend,  the 
said  Thomas  Jackson,  v.  The  Reverend  William  E.  Ashton,  a  citi- 
zen of  the  State  of  Pennsylvania.     In  equity." 

The  bill  stated  that  the  complainants  were  citizens  of  the  State  of 
Virginia,  and  described  the  defendant  as,  ^^  William  E.  Ashton,  of 
the  city  of  Philadelphia." 

Key^  for  the  appellants. 

Peters^  for  the  appellee. 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *  149  j 

The  title  or  caption  of  the  bill  is  no  part  of  the  bill,  and 
does  not  remove  the  objection  to  the  defects  in  the  pleadings.     The 
bill  and  proceedings  should  state  the  citizenship  of  the  parties,  to 
give  the  court  jurisdiction  of  the  case. 

The  only  difficulty  which  could  arise  to  the  dismissal  of  the  bill 
presents  itself  upon  the  statement,  ^'  that  the  defendant  is  of  Phila- 
delphia." This,  it  might  be  answered,  shows  that  he  is  a  citizen  of 
Pennsylvania. 

If  this  were  a  new  question,  the  court  might  decide  otherwise ;  but 
the  decision  of  the  court,  in  cases  which  have  heretofore  been  before 
it,  has  been  express  upon  the  point ;  and  the  bill  must  be  dismissed 
for  want  of  jurisdiction. 

10  P.  480;  11  P.  351 ;  16  H.  314 ;  19  H.  393. 


United  States,  Plaintiffs  in  Error,  v.  Tench  Binggold. 

8  P.  150. 

Under  the  law  of  Maryland,  in  force  in  the  county  of  Washington,  in  die  District  of  Colum- 

hia,  the  marshal  is  entitled  to  poundage  on  an  execution  in  fiivor  of  the  United  States ; 

and  if  the  latter  discharge  their  debtor  from  imprisonment,  they  are  justly  liable  to  pay 

the  poundage. 
IT  the  United  States  bring  an  action  for  money  had  and  reoeiyed  against  one  who  hai  a 

legal  claim  for  services  rendered,  he  may  set  off  this  claim. 
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The  case  is  stated  in  the  opinion  of  the  court 

Butler^  (attorney-general,)  for  the  plaintiffs. 

Cozey  contra. 

[  *  160  ]       •  Thompson,  J.,  delivered  the  opinion  of  the  court. 

The  United  States  brought  a  suit  against  the  defendant, 
in  the  circuit  court  for  the  county  of  Washington,  in  the  District  of 
Columbia ;  and  upon  the  trial  of  the  cause,  the  following  statement 
of  facts  was,  by  the  agreement  of  the  parties,  submitted  to  the  court 
for  its  opinion  of  the  law  thereupon. 

"  This  ig-an  action  of  assumpsU,  brought  to  recover  the  sum  of 
$345,  money  of  the  plaintiffs,  which  came  to  the  hands  of  the  de- 
fendant, as  marshal  of  the  District  of  Columbia.  Upon  the  settle- 
ment of  the  defendant's  accounts,  as  marshal,  with  the  treasury,  he 
claimed  an  allowance  and  credit  for  the  sum  of  $1,111.02,  being  the 
amount  of  his  poundage  fees  on  a  capias  ad  satisfaciendum  against 
John  Gates,  at  the  suit  of  the  United  States,  and  upon  which  Gates 
was  arrested  by  the  defendant,  as  marshal,  and  committed  to  jail, 
and  afterwards  discharged  by  order  of  the  United  States.  It  is 
agreed  that  this  claim  was  presented  to  the  accounting  officers  of  the 
treasury,  before  the  institution  of  this  suit,  and  disallowed." 

Upon  this  statement  of  facts  the  circuit  court  gave  judgment  for 
the  defendant. 

The  matter  in  dispute  in  this  case,  being  under  the  value  of  $1,000, 
a  writ  of  error  has  been  specially  allowed,  according  to  the  provisions 
of  the  act  of  congress  of  April  2, 1816,'  (Davis's  Col.  305,)  and  the 
cause  comes  here  for  revision. 

Upon  the  argument  here,  it  has  been  contended  by  the  attorney- 
general,  on  the  part  of  the  United  States, 

1.  That  by  the  laws  of  the  State  of  Maryland,  to  which  the  acts 
>f  congress  refer,  the  defendant,  and  not  the  plaintiff,  is  liable  to  the 
sheriff,  or  marshal,  for  his  poundage  on  the  service  of  a  capias  ad  sat" 
isfaciendum. 

2.  That  whatever  may  be  the  rule  in  respect  to  individuals,  the 
United  States,  under  the  general  terms  employed  in  the  acts  of  con- 
gress and  of  the  State  of  Maryland,  are  not  liable  to  the  officer. 

That  the  defendant  is  legally  entitled  to  the  fees  claimed  by  him 
as  poundage,  upon  the  execution  served  upon  Gates,  cannot  be 
denied. 

>  8  Stats,  at  Large,  261. 
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By  the  act  of  congress  of  the  27th  of  February,  1801, 
Davis's  •  Col.  §  9,'  it  is  declared  that  the  marshal  shall  be  [  *  161  ] 
entiiled  to  receive  for  his  services  the  same  fees,  perquisites, 
and  emoluments  which  are  by  law  allowed  to  the  marshal  of  the 
United  States  for  the  district  of  Maryland. 

And  by  the  act  of  congress  of  the  3d  of  March,  1807,^  Davis's  Col. 
176,  provision  is  made  for  certain  specified  services  by  the  marshal, 
not,  however,  including  poundage  Ifees,  but  containing  this  general 
provision,  "  that  for  such  services  as  are  not  enumerated  in  this  or 
some  other  act  of  congress,  the  marshal  shall  receive,  for  services 
performed  in  the  county  of  Washington,  the  like  fees  and  compen- 
sation as,  by  the  laws  of  Maryland  in  force  on  the  first  Monday  in 
December,  1800,  were  allowed  to  a  sheriff  of  a  county  of.  Maryland 
for  the  like  services. 

By  the  Maryland  law  of  1779,  c  25,  §  5,  the  sheriff)  on  the 
service  of  any  execution  for  money  or  tobacco,  shall  charge  and 
receive  on  the  same  at  the  rate  of  ten  per  centum  for  the  first  £5^ 
and  at  the  rate  of  five  per  centum  for  the  residue ;  and  no  sheriff 
shall  be  chargeable  for  any  action  of  escape  for  more  than  the  sum 
of  money  re€Jly  due  or  indorsed  to  be  received  on  the  execution  in 
discharge  thereof. 

K  any  doubt  could  exist  whether  an  execution  against  the  body 
was  included,  or  intended  to  be  included  under  the  general  terms 
"  any  execution  for  money  or  tobacco ; "  that  doubt  is  removed  by 
the  provision  in  relation  to  escapes,  which  can  apply  only  to  cases 
where  the  party  was  held  under  an  execution  against  the  body. 

This  provision  as  to  poundage,  is  modified  by  a  subsequent  act  of 
1790,  c.  59,  §  2,  which  declares,  that  instead  of  the  poundage  fees  to 
the  sheriff  by  the  act  of  1779,  he  be  allowed  only  at  the  rate  of  seven 
and  a  half  per  centum  for  the  first  JBIO,  and  at  the  rate  of  three  per 
centum  for  the  residue ;  and  this  is  the  rate  at  which  the  marshal 
has  charged  his  poundage  in  the  present  case. 

Although  the  right  of  the  marshal  to  poundage  on  a  capias  ad 
satisfaciendum^  is  clearly  established  by  these  laws;  yet  they  are 
silent  with  respect  to  the  party  who  is  liable  to  him  for  the  payment 
thereof. 

In  the  case  of  Fisher  v.  Beatty,  3  Har.  &  M'Hen.  148,  in  the 
court  of  appeals   of  Maryland,   the  question  was  made,  whether 
on  an   execution  the  defendant  is  liable  to  the  sheriff 
•for  his  fees ;  and  the  court  decided  that  he  was  not.     The  [  *  162  J 
grounds  upon  which  that  decision  rested  are  not  stated ;  and 
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in  two  other  cases  in  the  same  court,  Stewart  v.  Dorsey,  3  Har.  & 
M'Hen.  401 ;  and  Madock  v.  Cranch,  4  Har.  &  M'Hen.  343,  the 
same  question  arose,  but  accompanied  with  circumstances  that  did 
not  call  for  a  direct  decision  upon  the  point,  though,  in  the  latter 
case,  the  court  say  the  fees  must  be  paid  by  the  person  who  issues 
the  attachment.  From  these  cases  it  would  seem  reasonable  to  con- 
clude, that,  in  the  courts  in  Maryland,  it  is  held  that  the  plaintiff  in 
the  execution,  and  not  the  defendant,  is  liable  to  the  sheriff  for  his 
poundage. 

If  there  is  no  statute  making  the  defendant  responsible  for  such 
poundage,  it  follows,  as  a  matter  of  course,  that  it  must  be  paid  by 
the  plaintiff;  and  if  the  defendant  is  liable,  and  cannot  pay,  the 
plaintiff  will  be  responsible.  By  the  common  law,  costs  are  not 
recoverable  against  the  opposite  party ;  and  he  who  requires  the  ser- 
vice to  be  performed,  must  pay  all  legal  charges  for  such  service.  It 
may  not,  however,  be  amiss  to  observe,  that,  although,  from  the  cases 
referred  to  in  the  court  of  appeals  in  Maryland,  it  is  fairly  to  be  in- 
ferred, that,  according  to  the  construction  there  given  to  the  statutes 
of  that  State  on  this  subject,  the  plaintiff,  and  not  the  defendant,  is 
liable  to  the  sheriff  for  the  poundage  fees  on  a  capias  ad  satisfaci- 
endum ;  yet  a  contrary  conclusion  may  well  be  drawn,  if  not  neces- 
sarily implied,  in  the  provision  contained  in  the  4th  section  of  the 
act  of  1779,  c.  *25,  which  declares  that,  where  any  writ  of  capias  ad 
satisfaciendum  shall  issue,  poundage  shall  in  no  case  be  demanded 
or  taken  upon  execution  of  such  writ,  or  upon  charging  any  person 
in  execution  by  virtue  of  such  writ,  for  any  greater  sum  than  the 
real  debt  bond  fide  due  and  claimed  by  the  plaintiff  amounts  to ; 
which  sum  the  clerk,  or  the  plaintiff,  his  agent  or  attorney  shall,  and 
are  hereby  obliged  to  make  and  specify  on  the  back  of  such  writ, 
and  no  sheriff  shall  be  obliged  to  execute  such  writ  before  such  in- 
dorsement ;  and  that  the  defendant  in  the  execution  is  liable  for  such 
poundage,  is  strongly  fortified  by  the  recital  in  this  section :  "  where- 
as, it  often  happens  that  smaU  sums  only  remain  due  upon  judg- 
ments given  for  great  sums  and  penalties,  and,  nevertheless,  in  these 
cases,  upon  executing  of  writs  of  capias  ad  saiisfaciendumj 
[  •  163  ]  the  sheriff  demands  and  takes  for  his  fee  poundage  for  *  the 
whole  money  for  which  such  judgments  are  entered ;  for 
remedy  whereof,  be  it  enacted,  &c." 

But  it  is  not  necessary  in  the  present  case,  to  decide  whether  in 
any,  and  in  what  cases  the  defendant  in  the  execution  Would  be 
liable  to  the  marshal  for  his  poundage  fees.  For,  admitting  the 
defendant  to  be  liable,  if  the  plaintiff  releases  or  discharges  him, 
and  thereby  deprives  the  marshal  of  all  recourse  to  the  defendant| 
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there  can  be  no  doubt  that  the  plaintiiF  would  thereby  make  himself 
responsible  for  the  poundage. 

2.  The  next  inquhry  is,  whether  the  United  States,  in  this  respect, 
stands  upon  a  diH'erent  footing  than  private  parties.  It  is  said  the 
United  States  are  not  included  in  any  general  statute;  but  that 
express  provision  must  be  made,  or  the  statute  cannot  apply  to  them. 
But  a  sufficient  answer  to  this  is,  that  the  statutes  of  Maryland  do 
not,  in  terms,  apply  to  individuals  or  private  parties,  or  designate 
which  of  the  parties  is  liable  for  the  marshal's  poundage.  They  only 
settle  that  the  marshal  is  entitled  to  poundage,  and  fix  the  rate  of 
allowance.  It  is  undoubtedly  a  genersd  rule,  that  no  court  can  give 
a  direct  judgment  against  the  United  States  for  costs,  in  a  suit  to 
which  they  are  a  party,  either  on  behalf  of  any  suitor  or  any  officer 
of  the  government.  12  Wheat.  650 ;  6  Cond.  Rep.  629.  But  it  by 
no  means  follows  from  this  that  they  are  not  liable  for  their  own 
costs.  No  direct  suit  can  be  maintained  against  the  United  States. 
But  when  an  action  is  brought  by  the  United  States,  to  recover 
money  in  the  hands  of  a  party  who  has  a  legal  claim  against  them, 
it  would  be  a  very  rigid  principle  to  deny  to  him  the  right  of  setting 
up  such  claim  in  a  court  of  justice,  and  turn  him  round  to  an  appli- 
cation to  congress.  U  the  right  of  the  party  is  fixed  by  the  existing 
law,  there  can  be  no  necessity  for  an  application  to  congress,  except 
for  the  purpose  of  remedy.  And  no  such  necessity  can  exist  when 
this  right  can  properly  be  set  up  by  way  of  defence,  to  a  suit  by  the 
United  States. 

This  rule  is  ftdly  recognized  by  this  court  in  the  case  of  the 
United  States  v.  Macdaniel,  7  Pet.  16.  That  was,  like  this,  an  action 
brought  to  recover  a  balance,  certified  at  the  treasury  against  the 
defendant,  and  he  set  up,  by  way  of  defence,  a  claim  which  had  been 
rejected  at  the  treasury,  for  services  as  agent  for  the  payment 
of  the  navy  pension  fund ;  and  to  which  claim  this  *  court  [  *  164  ] 
thought  him  equitably  entitled.  It  is  there  said  by  the  court 
that  thb  action  is  for  a  sum  of  money  which  happens  to  be  in  the 
hands  of  the  defendant,  and  the  question  is,  whether  he  shall  be  re- 
quired to  surrender  it  to  the  government,  and  then  petition  congress 
on  the  subject  The  government  seeks  to  recover  money  from  the 
defendant,  to  which  he  is  equitably  entitled  for  services  rendered. 
This  court  ccmnot  see  any  right,  either  legal  or  equitable,  in  the 
government,  to  the  money,  for  the  recovery  of  which  this  action  is 
brought.' 

If  any  thing  more  could  be  wanted  to  show  how  entirely  unsup- 
ported the  present  suit  is,  it  will  be  found  in  the  discharge  given  by 
the  President  of  the  United  States,  of  Gates,  who  was  held  in  cus- 
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tody  by  the  marshal,  under  the  execution  upon  which  the  poundage 
is  now  claimed. 

This  discharge,  directed  to  the  marshal,  after  reciting  that  Qsies 
had  complied  with  the  requisites  of  the  act  of  the  3d  of  March,  1817,^ 
authorized  him  to  discharge  the  said  Gates  from  his  custody,  and 
out  of  the  prison. 

This  law  (6  Laws  U.  S.  247)  gives  to  the  President  full  power  to 
order  such  discharge,  upon  such  terms  and  conditions  as  he  may 
think  proper,  and  the  party  shall  not  be  imprisoned  again  for  the 
same  debt. 

The  discharge  in  this  case  is  absolute  and  unconditional,  and  the 
marshal  had  no  authority  to  hold  him  in  custody  afterwards.  So 
that,  admitting  Gates  to  have  been  liable  for  these  poundage  fees, 
the  marshal's  power  or  right  to  compel  payment  from  him,  was  taken 
away  by  authority  of  the  United  States,  the  plaintiff  in  the  suit 
And  the  right  of  the  marshal  to  claim  his  poundage  fees  from  them 
is  thereby  clearly  established. 

The  judgment  of  the  circuit  court  is,  accordingly,  affirmed. 

7  Wal.  152. 


John  Lutz,  Plaintiff  in  Error,  v.  Otho  M.  Linthicum. 

8  P.  165. 

If  a  scaled  instrument  be  execnted  by  "J.  L.,  agent  for  J.  M.,"  J.  L.  is  bound  personally. 

An  award  miido  under  a  rule  of  reference  entered  in  an  action  pending,  is  sufficiently  ccrtaiUi 
if  it  find  that  a  sum  of  money  is  to  be  paid  in  full  for  the  damages  and  expenses  on  ac- 
count of  the  subject-matter  of  the  suit,  though  it  do  not  in  terms  declare  that  the  defend- 
ant is  to  pay  the  money. 

An  umpire  may  bo  selected  before  the  referees  have  disagreed ;  if  he  is  a  third  referee,  and 
not  an  umpire,  ho  must  be  so  selected  as  to  constitute  a  part  of  the  board. 

It  is  not  necessary  that  it  should  appear  on  the  face  of  the  award  that  the  parties  had  notice 
of  the  time  and  place  of  hearing;  prima  facie  this  is  presumed.  If  not  true,  amotion  to 
set  aside  the  awaixl,  founded  on  affidavit,  is  the  regular  course. 

So,  wiicro  tlie  local  law  required  a  copy  of  the  award  to  be  served,  before  moving  for  judg- 
ment, the  i-ccord  need  not  show  that  this  was  done.    It  is  presumed. 

The  case  is  stated  in  the  opinion  of  the  court 

JTey,  for  the  plaintiff. 

Marbury  and  Coxe^  contra. 

[  •  175  ]      •  Story,  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  circuit  court  of  the  District 
of  Columbia  for  the  county  of  Washington. 
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The  original  suit  was  an  action  of  covenant,  brought  by  Linthicum 
against  Lutz,  upon  certain  articles  of  agreement,  made  between  Lutz 
on  the  one  part,  and  Linthicum  on  the  other  part,  on  the  22d  of  Oc- 
tober, 1828.  The  declaration,  after  reciting  that  Lutz,  by  these  arti- 
cles, leased  certain  premises  in  Georgetown  to  Linthicum  for  five 
years,  from  the  3d  day  of  May  then  next  ensuing,  and  a  covenant  on 
the  part  of  Linthicum  to  pay  therefor  an  annual  rent  of  $250,  the 
rent  to  be  paid  half  yearly,  averred,  that,  by  the  articles  of  agreement, 
Lutz  bound  himself  to  Linthicum,  that  the  latter  should  have  peace- 
able possession  of  the  premises,  and  retain  and  keep  the  same  for  the 
said  five  years ;  that  Linthicum  entered  into  possession  of  the  prem- 
ises, and  held  the  same  until  the  3d  day  of  November,  1832,  when 
Lutz  evicted  and  dispossessed  him,  &c.  The  articles  are  spread  upon 
the  record,  by  which  it  appears,  that  they  were  made  "  by  and  be- 
tween John  Lutz,  of,  &c.,  and  agent  for  John  M'Pherson,  of  Fred- 
ericktown,  in  the  State  of  Maryland,  of  the  one  part,  and  Otho  M, 
Linthicum,  of  Georgetown,  &e.,  of  the  other  part."  And  it 
is  witnessed,  "  that  the  said  John  Lutz,  agent,  as  *  aforesaid,  [  *  176  ] 
has  rented  and  leased,  &c.,"  the  premises  to  Linthicum; 
and,  on  the  other  hand,  Linthicum  covenants  to  pay  the  rent,  &c.,  as 
stated  in  the  declaration.  But  there  is  no  covenant  in  the  lease  by 
Lutz,  for  quiet  enjoyment,  as  stated  in  the  declaration ;  but  the  latter 
is  founded  upon  the  covenant  implied  by  law,  in  cases  of  demises. 
The  articles  conclude  with  these  words :  "  In  witness  whereof,  we, 
the  said  John  Lutz  and  O.  M.  Linthicum,  have  hereunto  interchange- 
ably set  our  hands  and  seals,  day  and  date  above.  John  Lutz,  agent 
for  John  M'Pherson  [l.  s.]     O.  M.  Linthicum  [l.  s.]  " 

The  defendant,  Lutz,  without  praying  oyer  of  the  articles,  (without 
which  they  could  not  constitute  a  part  of  the  declaration,)  pleaded 
general  performance  of  the  covenants ;  upon  which  an  issue  was 
joined  to  the  country.  Afterwards,  the  parties^  by  consent,  agreed 
to  refer  the  cause ;  and  accordingly,  by  a  rule  of  court,  it  was  ordered, 
"that  William  S.  Nicholls  and  Francis  Dodge  be  appointed  referees 
between  the  parties  aforesaid,  with  liberty  to  choose  a  third  person ; 
and  that  they,  or  any  two  of  them,  when  the  whole  matter  concern- 
ing the  premises,  between  the  parties  aforesaid  in  variance,  being 
fairly  adjusted,  have  their  award  in  writing  under  their  hands,  and 
return  the  same  to  the  court  here,  and  judgment  of  the  court  to  be 
rendered  according  to  such  award,  and  be  final  between  the  said 
parties."  The  referees  so  named,  on  the  28th  of  January,  1833,  chose 
John  Kurtz  the  third  referee ;  and  afterwards,  on  the  same  day,  made 
their  award  in  the  following  words :  "  We,  the  subscribers,  appointed 
arbitrators  to  settle  a  dispute  between  Otho  M.  Linthicimi  and  John 
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Lutz,  in  which  the  executors  of  the  late  John  M'Pherson,  of  Fred- 
erick, are  interested,  do  award  the  sum  of  $1,129.93,  to  be  paid  to 
the  said  Linthicum  in  full,  for  all  expenses  and  damages  sustained 
by  him,  in  consequence  of  not  leaving  him  in  quiet  possession  of  the 
house,  at  the  corner  of  Bridge  and  High  streets,  in  Georgetown,  (the 
demised  premises,)  for  the  full  term  of  the  lease  for  five  years.  Any 
arrear  of  rent  due  from  Linthicum  to  be  paid  by  him."  Signed  by 
all  the  referees.  Judgment  was  given  by  the  circuit  court  for  the  full 
amount  of  the  award  so  made,  and  costs ;  and  the  present  writ  of 

error  is  brought  to  revise  that  judgment 
[  *  177  ]  *  The  question,  whether  the  articles  of  agreement  per- 
sonally bound  Lutz,  is  not  presented  by  the  pleading,  in 
3uch  a  manner,  as  that  there  might  not  be  difficulty  in  deciding  it,  if 
it  constituted  the  only  point  in  judgment  But  if  this  difficulty  were 
surmounted,  and  the  articles  are  to  be  deemed  properly  before  us,  we 
do  not  see  how  they  can  well  be  construed  not  to  import  a  personal 
liability  on  the  part  of  Lutz,  for  the  want  of  any  obligations  con- 
tained in  them.  The  articles  purport  to  be  made  by  Lutz,  and  to  be 
sealed  by  him,  and  not  to  be  made  and  sealed  by  his  principaL  The 
description  of  himself,  as  agent,  does  not,  under  such  circumstances, 
exclude  his  personal  responsibility.  But  this  very  liability  was  neces- 
sarily submitted  to  the  referees,  and  came  within  the  scope  of  their 
award. 

Several  objections  have  been  taken  to  the  award.  In  the  first 
place,  it  is  said  that  the  award  is  uncertain  and  not  mutual  and  final ; 
that  it  does  not  state  by  whom  the  money  awarded  is  to  be  paid, 
whether  by  Lutz,  or  by  the  executors  of  M'Pherson ;  and  that  it  does 
not  find  the  arrears  of  the  rent  due,  and  to  whom  due ;  and  that  it 
does  not  appear  to  be  an  award  made  in  this  cause.  We  are  of  opin- 
ion that  these  objections  are  ill  founded.  The  award  is  sufficiently 
shown  to  be  an  award  in  this  cause ;  for  no  other  cause  directly  ap- 
pears to  have  been  pending  or  in  dispute  between  the  parties,  and  the 
subject-matter  of  this  very  suit  is  directly  within  the  terms  of  the 
award.  The  award  being  made  in  this  suit,  and  applicable  in  its 
terms  to  it,  it  is  sufficiently  certain  that  the  money  is  to  be  paid  by 
Lutz,  for  there  is  no  other  person  on  the  record  to  whom  it  can  be 
judicially  awarded  to  be  paid.  The  award  is  also  mutual  and  final, 
as  to  all  the  matters  referred.  It  is  not  a  general  arbitration  at  the 
common  law,  of  all  matters  in  dispute  between  the  parties ;  but  a 
specific  reference  of  the  matters  in  dispute  in  the  cause  pending  in 
court,  under  a  rule  of  court  Now,  those  matters  were  the  damages 
and  losses  claimed  by  Linthicum,  for  the  breach  of  the  covenant,  and 
the  sum  awarded  is  expressly  declared  to  be  "  in  full  for  €J1  expenses 
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and  damages"  so  sustained.     As  to  the  arrears  of  the  rent  due  from 

liinthicum,  they  constituted  no  part  of  the  matters  submitted.    They 

were  not  in  controversy  in  the  suit     And  the  statement  in 

the  award,  as  to  any  anears  of  rent,  was  *  merely  an  exclu-  [  *  178  ] 

sion  of  a  conclusion,  which  might  possibly  have  been  drawn, 

that  the  referees  had  deducted  such  arrears  in  making  their  award. 

It  is,  therefore,  very  properly  stated,  that  any  arrears  of  rent  due  by 

Linthicum  are,  notwithstanding  the  award,  to  be  paid  by  him. 

Another  objection  is,  that  the  submission,  the  appointment  of  the 
third  referee,  the  award  itself,  and  the  proceedings  thereon,  have  not 
been  according  to  the  acts  of  assembly  of  Maryland,  and  to  the  order 
of  the  court  It  is  said  that  the  appointment  of  the  third  referee 
ought  not  to  have  been  made  until  after  the  two  other  referees  had 
met  and  heard  the  cause,  and  disagreed  thereon ;  but  we  are  of  a  dif- 
ferent opinion.  The  submission  under  the  rule  of  court  did  not  con- 
.template  the  third  referee  to  be  a  mere  umpire  in  the  case,  upon  a 
difference  of  opinion  of  the  other  two ;  but  an  original  referee,  to  be 
chosen  by  the  other  two,  and  when  chosen,  to  constitute  a  part  of  the 
board  authorized  to  hear  and  decide  the  cause.  How  otherwise  are 
we  to  understand  the  language  of  the  rule  ?  "  They,  (that  is  the 
three,)  or  any  two  of  them,  are  to  have  their  award  in  writing,"  &c., 
which  words  plainly  contemplate  the  case  of  a  hearing  by  all  of 
them;  and  if  the  case  were  one  in  which  an  umpire  was  to  be 
chosen,  there  is  no  impropriety,  and  on  the  contrary  it  has  been 
thought  that  there  is  great  propriety,  in  selecting  the  umpire  before 
the  other  arbitrators  have  disagreed.  This  doctrine  has  been  re- 
peatedly held  in  England,^  and  it  was  affirmed  in  the  court  of  appeals 
of  Maryland,  in  Rigden  v.  Martin,  6  Harris  &  Johns.  403.  It  is  so 
reasonable  in  itself,  that,  if  the  point  were  new,  it  would  be  difficult 
to  displace  it  Then,  again,  it  is  said  that  no  notice  appears  to  have 
been  given  to  Lutz  of  the  appointment  of  the  third  referee,  or  of  the 
making  or  returning  the  award,  and  that  these  acts  appear  all  to  have 
been  done  on  the  same  day.  There  is  certainly  no  objection  to  these 
acts  being  done  on  the  same  day,  if  the  parties  had  due  notice  and  a 
due  hearing  before  the  referees,  and  the  award  was  made  upon  due 
deliberation.  Without  question,  due  notice  should  be  given 
to  the  parties  of  •the  time  and  place  for  hearing  the  cause ;  [  *  179  ] 
and  if  the  award  was  made  without  such  notice,  it  ought, 
upon  the  plainest  principles  of  justice,  to  be  set  aside.  But  it  is  by 
no  means  necessary  that  it  should  appear  upon  the  face  of  the  award 
that  such  notice  was  given.    There  is  no  statute  of  Maryland  (whose 

^  Bee  Watson  on  Awards,  c.  4,  ^  2,  pp.  66  to  5S ;  Kyd  on  Awards,  82  to  88,  2d  odi- 
Ikm;  Doe  p.  Doe,  2  Term  E.  644 ;  Harding  v.  Watts,  15  East,  556. 
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laws  govern  in  this  part  of  the  district)  which  requires  such  facts  to 
be  set  forth  in  the  award.  The  act  of  1779,  c.  21,  §  8,  merely  author- 
izes submissions  by  a  rule  of  court  of  causes  pending  in  the  court ; 
and  the  act  of  1785,  c.  80,  §  11,  provides  only  for  cases  where  either 
of  the  parties  dies  pending  the  submission,  and  before  the  award.  If 
no  notice  is  in  fact  given,  and  no  due  hearing  had,  the  proper  mode 
is  to  bring  such  facts  (not  appearing  on  the  face  of  the  award)  before 
the  court,  upon  affidavit  and  motion  to  set  aside  the  award.  But, 
primd  facie^  the  award  is  to  be  taken  to  have  been  regularly  made, 
where  there  is  nothing  on  its  face  to  impeach  it  This  very  objection 
was  made  and  overruled  in  Rigden  v.  Martin,  6  Harr.  &  Johns.  403. 
Another  objection  is,  that  the  same  act  of  Maryland  of  1785,  c.  80, 
§  11,  requires  that  in  all  cases  of  awards  made  under  a  rule  of  court, 
the  party  in  whose  favor  the  award  is  made,  shall  cause  a  copy 
thereof  to  be  delivered  to  the  adverse  party  or  his  attorney,  at  legist 
three  days  before  judgment  is  moved  for  upon  the  award ;  and  the 
clerk  of  the  court  is  not  to  enter  judgment  upon  any  award  without 
a  motion  to,  and  direction  from,  the  court ;  and  the  court  shall  always 
have  satisfactory  proof  that  a  copy  of  the  award  hath  been  so  deliv- 
ered, before  judgment  shall  be  so  directed  to  be  entered ;  and  it  is 
said  that  there  has  not  been  a  compliance  with  this  requisite  by  a 
delivery  of  the  copy.  How  that  may  have  been,  we  have  no  means 
of  knowing,  for  nothing  appears  upon  the  record  respecting  it,  and 
there  is  no  ground  to  say  that  it  ought  to  constitute  any  part  of  the 
record,  or  that  it  is  properly  assignable  as  error.  It  is  matter  purely 
collateral  and  in  pais.  IS  no  such  copy  had  been  delivered,  the 
proper  remedy  would  have  been  to  take  the  objection  in  the  court 
below  upon  the  motion  for  judgment,  or  to  set  aside  the  judgment 
for  irregularity,  if  there  had  been  no  waiver,  or  no  opportunity  to 
make  the  objections  before  judgment.  But  in  the  present  case,  suffi- 
cient does  appear  upon  the  record  to  show  that  the  party 
[  •  180  ]  had  full  opportunity  *  to  avail  himself  of  all  his  legal  rights 
in  the  court  below.  The  cause  was  referred  at  November 
term,  1832 ;  pending  the  term,  to  wit,  on  the  18th  of  January,  1833, 
the  award  was  filed  in  court;  the  cause  was  then  continued  until  the 
next  terra,  namely,  the  fourth  Monday  in  March,  1833 ;  at  which  time 
the  parties  appeared  by  their  attorneys,  and  upon  motion,  and  after 
argument  of  counsel,  judgment  was  entered.  We  are  bound  to  pre- 
sume, in  the  absence  of  all  evidence  to  the  contrary,  that  all  things 
were  rightfully  and  regularly  done  by  the  court,  and  that  the  parties 
were  fully  heard  upon  all  the  matters  properly  in  judgment 

Upon  the  whole,  our  opinion  is  that  the  judgment  of  the  circuit 
court  ought  to  be  affirmed. 

6  H.  88;  18  H.  246;  2  Wal.  128. 
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William  Robinson,  Jr.,  Plaintiflf  in  Error,  v.  William  Noble's 

Administrators. 

8  P.  181. 

Where  an  agreement  was  made  by  the  plaintiff  to  transport  for  the  defendant  certain 
stores,  supposed  to  amonnt  to  about  3,700  barrels,  and  the  plaintiff  agreed  to  pay  therefor 
$1.50  per  barrel,  —  Held,  that  the  defendant  did  not  bind  himself  to  famish  any  specific 
number  of  barrels. 

An  agi-eement  to  pay  "in  the  paper  of  the  Miami  Exporting  Company,  or  its  equivalent," 
is  satisfied  by  a  tender  of  the  paper  of  that  company,  and  the  promisee  can  iccoyer  in 
specie  only  its  market,  and  not  its  nominal  value. 

The  case  is  stated  in  the  opinion  of  the  court. 

Watts  J  for  the  plaintiff. 

Fettemum  and  ColweU^  contrii. 

•  AFLean,  J.,  delivered  the  opinion  of  the  court  [  *  196  ] 

This  case  was  brought  into  this  court  by  a  writ  of  error 
to  the  district  court,  which  exercises  the  powers  of  a  circuit  court,  for 
the  western  district  of  Pennsylvania. 

The  plaintiffs  in  the  district  court  commenced  an  action  of  cove- 
nant, on  the  following  instrument :  <^  Article  of  agreement,  entered 
into  this  24th  day  of  February,  between  William  Noble,  of  the  city 
of  Cincinnati,  of  the  one  part,  and  WUliam  Robinson,  Jr.,  of  the  city 
of  Pittsburgh,  of  the  other  part,  witnesseth:  that  the  said  Noble 
hereby  agrees,  stipulates,  and  binds  himself  to  and  with  the  said 
Bobinson,  to  transport  and  deliver  to  said  Robinson,  in  the  steam- 
boat Paragon,  a  certain  quantity  of  subsistence  stores,  for  the  use  of 
the  United  States  army,  supposed  to  amount  to  about  3,700  barrels, 
estimating  one  half  of  the  quantity  of  stores  as  flour  barrels,  and  the 
other  half  as  whiskey  or  pork  barrels,  the  said  Robinson  delivering 
one  half  of  the  same  between  the  1st  and  10th  of  March,  to  said 
Noble,  at  Cincinnati,  and  the  other  half  by  the  30th  of  March,  at  the 
usual  place  of  deposit,  near  the  mouth  of  the  Ohio ;  the  delivery  of 
which  stores  is  to  be  made  and  completed  in  the  order  in  which  they 
axe  received,  at  the  town  of  St  Louis  aforesaid,  on  or  before  the  15th 
day  of  April  next  ensuing.  In  consideration  whereof  the  said 
Robinson  hereby  agrees  and  binds  himself  to  pay  to  *the  [  *  196  ] 
said  Noble  $1.50  per  barrel,  one  half  whereof  is  to  be  paid 
on  the  delivery  of  said  stores  at  St  Louis,  in  specie  funds  or  their 
equivalent,  and  the  other  half  in  Cincinnati,  in  the  paper  of  banks 
current  therein,  at  the  period  of  the  delivery  of  said  stores  at  St 
Louis.  In  testimony  whereof,  the  parties  signed  and  sealed  the  in- 
strument, the  24th  of  February,  1821." 
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Under  the  agreement  was  the  following  memorandum :  "  It  ie 
understood  that  the  payment  to  be  made  in  Cincinnati,  is  to  be  in 
the  paper  of  the  Miami  Exporting  Company  or  its  equivalent." 
Signed,  William  Robinson,  Jr. 

This  covenant  being  before  the  jury,  the  defendant's  counsel  prayed 
the  court  to  instruct  them  that  the  plaintiffs  could  only  recover  the 
stipulated  price  for  the  freight  actually  transported,  and  that  they 
were  entitled  to  no  more  than  the  specie  value  of  the  notes  of  the 
Miami  Exporting  Company  Bank,  at  the  time  the  payment  should 
have  been  made  at  Cincinnati.  But  the  court  refused  so  to  instruct 
the  jury,  and  directed  them  that  they  were  authorized  to  take  "  all 
the  circumstances  into  consideration,  and  to  make  an  allowance  for 
any  freight  which  the  master  had  it  in  his  power  to  transport,  in 
addition  to  that  which  was  furnished.  Thal^  if  the  lading  should 
not  be  complete,  without  the  default  of  the  master,  the  rule  is  to  esti- 
mate the  freight  by  means  of  an  average,  so  as  to  take  neither  the 
greatest  possible  freight,  nor  the  least,  and  that  such  average  is  the 
proper  measure  of  damages. 

And  the  judge  further  instructed  the  jury  that  ^^the  defendant, 
having  failed  to  tender  to  the  plaintiff  the  paper  of  the  Miami  Ex- 
porting Company,  or  its  equivalent,  at  the  time  mentioned  in  the 
contract,  and  the  plaintiflf  having  performed  all  he  covenanted  to  per- 
form, is  by  the  laws  of  Ohio  entitled  to  recover  the  numerical  value 
of  the  paper  of  the  Miami  Exporting  Company  in  specie,  with  in- 
terest." And  the  jury,  under  these  instructions,  found  for  the  plain- 
tiff ^2,377.36  in  damages. 

On  this  statement  of  the  case,  the  question  arises,  whether  the 

court  erred  in  refusing  to  give  the  instructions  prayed  for  by  the 

defendant.     And  £a:st,  whether  the  plaintiffs  were  entitied 

[  •  197  ]  *  to  recover  in  damages  more  than  the  stipulated  price  for 

the  freight  actually  transported. 

By  the  article.  Noble  agreed  with  Robinson  to  transport  "  in  the 
steamboat  Paragon,  a  certain  quantity  of  subsistence  stores,  &c.y 
supposed  to  amount  to  about  3,700  barrels,"  &c. ;  '<  in  consideration 
whereof,  Robinson  binds  himself  to  pay  $1.50  per  barrel."  Under 
this  agreement,  only  3,105  barrels  were  delivered  for  transportation. 

The  plaintifTs  counsel  insist  that  Robinson  was  bound  by  his 
agreement  to  deliver  the  number  of  barrels  specified,  subject  only  to 
a  reasonable  qualification  of  the  words  <<  supposed  to  amount  to 
3,700  barrels ;"  and  that,  by  this  rule,  the  number  could  not  be  re^ 
duced  below  3,600  barrels. 

It  is  clear,  from  the  agreement,  that  the  amount  of  freight  was  not 
ascertained,  and  that  Robinson  did  not  covenant  to  deliver  any  spe- 
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dfic  number  of  barrels.  It  was  conjectured,  there  were  3,700,  and 
the  payment  for  the  transportation  was  to  be  at  the  rate  of  $1.50  per 
barrel. 

The  master  of  the  steamboat  Paragon,  proved  on  the  trial,  that 
the  second  trip  which  the  boat  made  under  this  contract,  she  had  not 
more  than  two  thirds  or  three  fourths  of  a  cargo.  And  it  also  ap- 
peared, that  the  reason  assigned  why  a  greater  number  of  barrels 
were  not  delivered  to  the  master  of  the  steamboat  was,  that  one  or 
two  dat-boats,  laden  with  flour,  designed  as  a  part  of  the  second 
cargo  of  the  Paragon,  were  sunk  above  Cincinnati. 

If  Robinson  had  bound  himself  to  deliver  a  certain  number  of 
barrels,  and  had  failed  to  do  so,  Noble  would  have  been  entitled  to 
damages  for  such  failure;  but  a  fair  construction  of  the  contract 
imposed  no  such  obligation  on  Robinson,  and  consequently,  the 
breach  assigned  in  the  declaration  is  not  within  the  covenant. 

It  is  unnecessary  to  determine,  whether,  under  a  certain  state  of 
facts,  and  with  proper  averments  in  the  declaration,  damages  might 
not  be  recovered,  beyond  the  price  per  barrel  for  the  cargo  transported! 
as  such  a  case  is  not  before  the  court. 

•  There  is  no  pretence  that  Robinson  did  not  deliver  the  [  *  198  J 
whole  amount  of  freight  in  his  possession,  at  the  places 
designated  in  the  contract.  In  this  respect,  as  well  as  in  every  otheri 
in  regard  to  the  contract,  he  seems  to  have  acted  in  good  faith.  And 
he  was  unable  to  deliver  the  number  of  barrels  supposed,  either 
through  the  loss  stated  or  an  erroneous  estimate  of  the  quantity. 
But,  to  exonerate  Robinson  from  damages  on  this  ground,  it  is 
enough  to  know,  that  he  did  not  bind  himself  to  deliver  any  specific 
amount  of  freight  The  probable  amount  is  stated  or  supposed,  in 
the  agreement ;  but  there  is  no  undertaking  as  to  the  quantity. 

When  the  circumstances  under  which  this  contract  was  made  are 
considered ;  the  contingencies  on  which  the  delivery  of  the  freight 
in  some  degree  depended ;  the  reason  is  seen  why  cautious  and  indefi- 
nite language  was  used,  in  regard  to  the  number  of  barrels,  in  the 
contract.  And  the  result  proved  that  this  caution  was  judicious ;  as, 
if  the  contract  had  stipulated  for  a  specific  amount  of  freight,  Robin- 
son would  have  been  bound  to  pay  the  full  price  of  transportation, 
notwithstanding  the  loss  he  sustained. 

The  court  think  that  there  was  no  breach  of  the  covenant,  in  this 
respect^  on  the  part  of  Robinson,  and  that  the  district  court  erred  in 
not  giving  the  instruction,  as  prayed  for  by  the  defendant. 

The  2d  instruction  asked  by  the  defendant's  counsel  in  the  court 
below  was,  that  the  plaintiffs  were  not  entitled  to  recover  more  than 

6* 
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the  specie  value  of  the  notes,  in  which  the  payment  was  to  have  been 
made  at  Cincinnati. 

It  was  proved,  on  the  trial,  that  the  notes  of  the  Miami  Exporting 
Company,  in  which,  by  the  contract,  the  payment  was  to  be  made, 
or  other  notes  of  equal  value,  were  not  worth  more  in  specie  than 
C63  per  cent 

The  express  provisions  of  the  contract  show  that  the  payment  at 
Cincinnati  was  not  to  have  been  made  in  specie  or  what  was  equiv- 
alent to  specie.  The  notes  of  the  Miami  Exporting  Company  were 
substituted  by  the  parties,  as  the  standard  of  value,  which  should  dis- 
charge this  part  of  the  contract,  and  the  payment  of  those  notes,  or 
any  others  of  equal  value,  was  all  that  Noble  had  a  right  to 
[  *  199  ]  demand.  But,  it  is  contended,  *  that  as  the  payment  was 
not  made  at  the  day,  it  must  needs  be  made  in  specie,  ;and 
to  the  full  amount  of  the  sum  agreed  to  be  paid  in  depreciated  paper. 

In  what  does  this  covenant  to  pay  differ  from  an  agreement  to 
deliver  a  certain  quantity  of  flour,  or  any  other  commodity  on  a 
given  day  ? 

The  notes  of  the  Miami  Exporting  Company  purported  to  be 
money,  and  may,  to  some  extent  at  the  time,  have  circulated  as  such 
in  business  transactions ;  but  it  is  manifest  they  were  not  considered 
as  money  by  the  parties  to  this  contract,  but  as  a  commodity,  the 
value  of  which  was  to  be  ascertained  by  the  amount  of  specie  it 
would  bring  in  the  market  And  if  it  should  not  be  convenient  for 
Robinson  to  make  the  payment  in  these  notes,  he  was  permitted  to 
make  it,  by  the  contract,  in  any  other  depreciated  notes  of  equal 
value. 

Robinson  failed  to  make  the  payment  at  the  time,  and  is  he  now 
bound  to  pay  the  nominal  amount  of  these  notes  in  specie  ?  What 
damage  has  Noble  sustained  by  the  non-payment  ?  Certainly  not 
more  than  the  value  of  the  notes,  if  they  had  been  paid. 

Had  these  notes  been  equal  to  specie  on  the  day  of  payment, 
Robinson  was  bound  to  pay  them,  or  what  was  of  equal  value.  K 
they  had  depreciated  to  50  cents  in  the  dollar.  Noble  was  bound  to 
receive  them,  in  discharge  of  the  covenant  Each  party  incurred  a 
risk  in  the  fluctuations  of  the  value  of  the  notes  specified ;  and  noth- 
ing could  be  more  unjust,  or  more  opposed  to  the  spirit  and  letter 
of  the  contract,  than  to  require  Robinson  to  pay,  in  specie,  the 
nominal  value  of  these  notes.  The  law  affixes  no  such  penalty  for 
default  of  payment  Robinson  can  only  be  held  liable  to  make  good 
the  damages  sustained  through  his  default ;  and  the  specie  value  of 
the  notes,  at  the  time  they  should  have  been  paid,  is  the  rule  by 
which  such  damages  are  to  be  estimated. 
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In  this  view,  it  appears  that  the  district  court  erred  in  refusing  to 
give  the  2d  instruction  prayed  for  by  the  defendant's  counsel ;  on 
this  ground,  therefore,  as  well  as  the  one  first  noticed,  the  judgment 
of  that  court  must  be*reversed,  and  the  cause  remanded  for  further 
proceedings,  in  conformity  with  this  decision. 

6  Wal.  668. 


Amos  Binnet,  Appellant,  v.  The  Chesapeake  and  Ohio  Canal 

Company. 

8  P.  201. 

Constniction  of  tho  13th  section  of  the  cliarter  granted  to  the  Potomac  Company  by  Ifiaiy- 

land  and  Virginia  in  1784. 

The  case  is  stated  in  the  opinion  of  the  court 
Key  and  Webster^  for  the  appellant 
Swann  and  Goxe,  for  the  appellees. 

•  Thompson,  J.,  delivered  the  opinion  of  the  court  [  *  20t  j 

This  case  comes  before  the  court  from  the  circuit  court 
of  the  District  of  Columbia,  for  the  county  of  Washington,  on  ap- 
peal from  a  decree,  dismissing  the  bill  of  the  complainant  in  that 
court,  who  is  the  appellant  here. 

The  questions  involved  in  this  controversy,  are  highly  important  to 
the  parties  in  a  pecuniary  point  of  view,  and  embrace,  in  some 
measure,  public  considerations,  connected  with  the  Chesapeake  and 
Ohio  Canal  Company.  These  considerations  have  led  to  a  range  of 
argument  at  the  bar,  and  the  discussion  of  many  questions,  im- 
portant and  interesting  in  themselves,  but  which  are  not  raised  by 
the  case,  now  presented  to  the  judgment  of  this  court,  and  we  shall 
confine  ourselves  to  the  questions  properly  arising  out  of  the  pleadings 
in  the  cause. 

The  bill  filed  in  the  court  below  charges,  that,  prior  to  the  year 
1784,  the  appellant,  and  those  under  whom  he  claims,  held  title  to, 
and  were  in  possession  of,  certain  tracts  of  land  on  the  shore  of  the 
River  Potomac,  where  the  said  river  was  innavigable.  That  these 
lands,  being  situated  on  that  part  of  the  river  called  the  Little  Falls, 
were  susceptible  of  being  improved,  by  applying  the  water  of  the 
said  river  to  manufacturing  purposes,  and  were,  prior  to  the  year  1784, 
intended  by  the  proprietors  to  be  so  improved. 

•That  when  the  charter  of  the  Potomac  Company  was   [  •207  ] 
granted,  it  was  known  that  such  improvement  was  intend- 
ed.    And  that  the  charter  expressly  secured  the  rights  of  such  propri- 

Digitized  by  LjOOQ  IC 


68  SUPREME   COURT  OF   THE   UNITED   STATES. 

Binncy  v.  The  Chesapeake  and  Ohio  Canal  Co.    8  P. 

etors  by  the  13th  section  of  the  act  incorporating  that  company  in 
the  year  1784. 

The  bill  then  charges,  that  in  the  year  1825,  the  Chesapeake  and 
Ohio  Canal  Company  obtained  a  charter,  by  which,  and  the  proceed- 
ings under  it,  this  company  obtained  a  surrender  from  the  Potomac 
Company  of  all  its  chartered  rights,  privileges,  and  property ;  and 
now  holds  the  same,  in  the  same  manner  and  to  the  same  effect,  as 
they  were  before  held  by  the  Potomac  Company. 

The  blU  further  charges,  that  in  the  year  1793  the  Potomac  Com- 
pany made  a  condenmation  under  its  charter  of  a  portion  of  these 
lands  for  a  canal,  and  made  a  canal  through  the  same,  which  was  so 
constructed  as  to  admit  more  water  than  was  necessary  for  naviga- 
tion ;  which  surplus  water  was  wasted  on  the  lands  of  the  complain- 
ant at  four  sluice  gates  and  three  waste  dams,  and  continued  to  be 
so  wasted  at  such  places  during  the  continuance  of  the  works  of  the 
said  company. 

That  the  Chesapeake  and  Ohio  Canal  Company,  since  their  incor- 
poration and  the  surrender  of  the  charter  of  the  Potomac  Company 
to  them,  have  taken  the  possession  of  the  canal  of  that  company  and 
of  the  land  so  condemned ;  and  have  also  entered  upon  other  por- 
tions of  said  land  adjacent  thereto,  and  have  greatly  enlarged  and 
deepened  the  said  canal,  and  constructed  a  part  of  it  as  a  feeder  for 
the  main  canal ;  and  erected  a  permanent  stone  dam  across  the  river, 
and  introduced  into  the  land  a  large  quantity  of  water,  for  the  pur- 
pose, as  is  alleged,  of  obtaining  a  large  volume  of  surplus  water  to 
sell  for  manufacturing  purposes,  and  to  be  applied  to  other  canals  to 
be  hereafter  authorized. 

The  bill  further  alleges,  that  these  works  may,  if  necessary,  be 
still  further  enlarged,  so  as  to  admit  a  still  further  supply  of  water, 
which  might  be  conveniently  applied  to  the  purposes  both  of  naviga- 
tion and  manufactories ;  and  that  although  all  the  water  now  admit- 
ted is  abundantly  sufficient  both  for  navigation  and  for  manufactur- 
ing purposes  without  enlargement,  yet  that  the  complainant  has 
always  been  and  yet  is  willing  to  make  an  equitable  arrange- 
I  'SOS  ]  ment  to  pay  a  fair  proportion  •of  the  expense  of  such  en- 
largement, if  the  same  shall  be  adjudged  necessary. 

The  bill  further  charges,  that  by  these  works  of  the  two  companies 
it  has  been  made,  if  not  impracticable,  yet  very  expensive  and  diffi- 
cult for  him  to  apply  the  water  of  the  river  to  works  upon  his  lands, 
without  taking  the  same  out  of  the  said  canal  and  feeder ;  and  he 
claims,  that  under  these  charters  he  is  entitled  to  be  allowed  the  use 
of  the  surplus  water  out  of  the  canal  and  feeder.  But  that  the  de- 
fendants have  ivhoUy  refused  to  admit  him  on  any  terms  to  use  the 
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said  surplus  water,  or  to  make  any  equitable  agreement  for  the  en- 
largement of  the  said  works,  if  they  shall  contend  that  such  enlarge* 
ment  is  necessary. 

And  the  specific  relief  prayed  is,  that  the  complainant  be  allowed 
to  use  the  surplus  water  now  admitted  into  the  canal  and  feeder, 
which,  he  avers,  is  abundantly  sufficient  both  for  navigation  and 
manafacturing  purposes.  And,  if  found  insufficient,  then  to  be 
allowed  to  have  the  works  enlarged,  upon  equitable  terms,  to  admit 
a  sufficient  supply  of  water  for  both  purposes. 

The  answer  denies  the  right  of  the  appellant  to  the  specific  relief 
prayed,  or  to  any  relief  whatever.  Denies  that  he,  or  those  under 
whom  he  claims,  had  any  right  to  the  use  of  the  water  of  the.  river 
on  their  lands,  for  manufacturing  purposes,  prior  to  the  charter  of 
the  Potomac  Company  in  the  year  1784.  Denies  that  such  right,  if 
he  has  it,  has  been  affected  by  the  works  of  either  company.  Denies 
the  complainant's  right  to  any  use  of  the  water  under  the  charter  to 
the  Potomac  Company,  or  under  the  charter  to  the  Chesapeake  and 
Ohio  Canal  Company. 

The  defendants  admit  that  they  have  enlarged  the  canal  and  feeder, 
so  as  to  receive  more  water  than  is  necessary  for  the  purpose  of  nav- 
igation, and  that  a  considerable  quantity  of  surplus  water  might  be 
used  on  that  part  of  the  canal  adjacent  to  the  lands  claimed  by  the 
appellant,  and  through  which  the  canal  runs,  without  injury  to  the 
navigation  of  the  canal.  But  they  claim  said  water  as  their  own 
exclusive  property,  and  insist  they  have  the  same  right  in  disposing 
of  it  that  they  have  over  any  other  description  of  property  to  whicb 
their  right  is  absolute  and  unconditional. 

It  will  be  perceived,  by  this  statement  of  the  bill  and  an- 
swer, •  that  many  of  the  questions  which  have  been  raised  [  •  209  ] 
and  argued  at  the  bar,  are  not  necessarily  involved  in  the 
decision  of  the  cause.  The  rights  of  the  appellant,  and  of  those  un- 
der whom  he  claims,  as  riparian  proprietors,  antecedent  to  the  char- 
ter of  1784  to  the  Potomac  Company,  are  not  drawn  in  question 
tmder  the  allegations  in  the  bill.  The  appellant  does  not  set  up  any 
right  in  hostility  to  the  rights  granted  by  those  charters;  but  his 
claim  rests  upon  an  affirmance  of  those  charters.  His  claim  is  of  a 
right  to  the  use  of  the  surplus  water  now  admitted  into  the  canal 
and  feeder ;  and  if  that  is  insufficient  both  for  navigation  and  manu- 
facturing purposes,  his  prayer  is,  that  the  defendants  may  be  com- 
pelled to  allow  the  works  to  be  enlarged,  so  as  to  admit  a  sufficient 
supply  of  water  for  both  purposes.  He  seeks,  therefore,  to  divert  a 
still  greater  quantity  of  water  from  the  river,  and  thereby  further 
impairing  riparian  rights,  if  any  exist  which  can  be   affected  by 
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diverting   such  a  portion  of  the  water  from  the  river  into  the 
canaL 

Nor  does  the  bill  seek  any  relief  founded  on  an  objection  to  the 
validity  of  the  proceedings  to  obtain  a  condemnation  of  the  land. 
Nor  is  there  any  complaint  that  the  company  entered  upon  other 
portions  of  the  land  (not  included  in  the  condemnation  of  1793)  with- 
out authority.  No  injunction  is  prayed  to  restrain  the  defendants 
from  the  use  of  such  land ;  and  this  cannot  be  granted  under  the 
general  prayer.  No  proper  case  is  made  for  such  relief.  It  does  not 
come  within  the  scope  and  object  of  the  bill,  and  would  be  incon- 
sistent with  the  specific  relief  prayed ;  which,  instead  of  restraining 
the  defendants  from  the  use  of  such  lands,  seeks  to  compel  them  to 
enlarge  the  canal  still  more,  if  necessary,  to  accomplish  the  purposes 
for  which  the  complainant  wants  the  water. 

Nor  is  it  matter  of  complaint  to  be  made  by  the  appellant,  that 
the  company  avow  a  determination  to  dispose  of  the  surplus  water, 
after  it  passes  through  his  land,  for  their  own  benefit  and  profit. 
This  cannot  in  any  manner  prejudice  the  complainant.  And  the 
bill  only  charges  that  such  is  the  avowed  purpose  of  the  defendants, 
when  it  can  be  done  without  injury  to  the  navigation,  and  in  case 
they  can  obtain  an  enlargement  of  their  charter. 

By  the  appellant's  own  allegations,  therefore,  the  defendants  dis- 
claim any  intention  to  waste  the  surplus  water,  unless  it 
[  •210  ]   can  •be. done  without  prejudice  to  the  navigation,  nor  with- 
out obtaining  further  permission  for  that  purpose  from  the 
competent  authority. 

The  right  of  the  appellant,  therefore,  to  the  relief  sought^  is  nar- 
rowed down  to  the  single  inquiry,  whether  his  claim  can  be  sustained 
under  the  13th  section  of  the  charter  of  1784  to  the  Potomac  Com- 
pany. 

That  section  is  as  follows :  "  Whereas  some  of  the  places  through 
which  it  may  be  necessary  to  conduct  the  said  canals,  may  be  con- 
venient for  erecting  mills,  forges,  or  other  waterworks,  and  the  per- 
sons, possessors  of  such  situations,  may  design  to  improve  the  same ; 
and  it  is  the  intention  of  this  act  not  to  interfere  with  private  prop 
erty,  but  .for  the  purpose  of  improving  and  perfecting  the  said  navi« 
gation.  Be  it  enacted,  that  the  water,  or  any  part  thereof,  conveyed 
through  any  canal  or  cut  made  by  the  said  company,  shall  not  be 
used  for  any  purpose  but  navigation,  unless  the  consent  of  the  pro- 
prietors of  the  land  through  which  the  same  shall  be  led  be  first  had. 
And  the  said  president  and  directors,  or  a  majority  of  them,  are  hereby 
empowered  and  directed,  if  it  can  be  conveniently  done,  to  answer 
both  the  purposes  of  navigation  and  waterworks  aforesaid,  to  enter 
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into  reasonable  agreements  with  the  proprietors  of  such  situation 
concerning  the  just  proportion  of  the  expenses  of  making  large  canals 
or  cuts  capable  of  carrying  such  quantities  of  water  as  may  be  suffi- 
cient for  the  purposes  of  navigation^  and  also  for  any  such  waters 
works  as  aforesaid." 

We  think  that  the  relief  sought  by  the  appellant  cannot  be  granted 
under  this  section  of  the  charter.  The  whole  structure  of  the  act 
shows  that  the  great  and  leading  purpose  for  which  this  company 
was  incorporated,  waq  for  the  extension  of  the  navigation  of  the 
Potomac.  Every  antecedent  provision  of  the  charter  looks  to  that 
object  The  president  and  directors  are  authorized  to  employ  pei^ 
sons  to  cut  such  canals,  and  erect  such  locks,  and  perform  such  other 
works  as  they  shall  judge  necessary,  for  opening,  improving,  and  ex- 
tending the  navigation  of  the  river.  The  said  river,  and  the  works 
to  be  erected  thereon  in  virtue  of  this  act,  when  completed,  are  de- 
clared forever  thereafter  to  be  esteemed  and  taken  to  be  navigable 
as  a  public  highway,  subject  to  the  payment  of  certain  tolls, 
&c.  *The  act  declares,  that  it  is  necessary  for  the  making  [  *211  ] 
of  said  canal,  locks,  and  other  works,  that  provision  should 
be  made  for  condemning  a  quantity  of  land  for  that  purpose.  And 
the  proceedings  thereupon  are  accordingly  prescribed  by  the  act, 
where  no  voluntary  agreement  can  be  made  with  the  owners  of  the 
land,  for  taking  a  limited  quantity  against  the  will  of  the  owner,  on 
payment  of  the  damages  to  be  assessed  by  a  jury. 

After  these  and  some  other  provisions  are  made,  clearly  indicating 
an  intention  that  the  purpose  for  which  the  lands  were  to  be  taken 
was  for  navigation  only,  and  limited  to  a  quantity  necessary  for  such 
public  objects ;  then  comes  the  clause  in  question,  presenting  other 
purposes,  and  providing  for  other  objects,  where  circumstances  will 
justify  connecting  private  enterprises  with  the  leading  public  pui^ 
poses  of  navigation. 

But  this  clause  in  the  act  seems  studiously  to  guard  against  blend- 
ing these  two  objects  by  any  compulsory  measures ;  but  to  make  it 
the  result  of  mutual  and  voluntary  arrangement  between  the  com- 
pany and  the  owners  of  the  land  upon  which  the  waterworks  are 
to  be  erected.  It  is  declared  in  explicit  terms  that  it  is  the  intention 
of  the  act  not  to  interfere  with  private  property,  except  for  the  pur- 
pose of  improving  and  perfecting  the  said  navigation ;  and  that  the 
water  shall  not  be  used  for  any  purpose  but  navigation,  unless  the 
consent  of  the  proprietors  of  the  land  through  which  the  canal  shall 
run  be  first  had.  It  would  be  a  very  rigid  and  forced  construction 
of  this  act,  to  place  the  company  at  the  will  and  pleasure  of  the 
owners  of  the  adjacent  lands,  especially  if  this  should  be  considered 
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a  continual  subsisting  right  after  the  canal  has  been  once  completed. 
If  the  company  are  prohibited  from  using  the  water,  except  for  navi- 
gation, without  the  consent  of  the  owner  of  the  adjacent  land,  and 
yet  be  obliged  to  yield  to  the  wishes  of  such  owner  to  alter  and 
enlarge  the  canal,  there  would  be  wanting  that  mutuality  which  is 
essential  to  the  just  and  reasonable  regulation  of  all  rights.  All  the 
legislative  provision  necessary  was  to  authorize  the  company  to  enter 
into  such  agreement  with  respect  to  the  use  of  the  water ;  the  owner 
of  the  adjacent  land  required  no  such  special  permission ;  this  is  a 
right  incident  to  his  ownership  of  the  land.  The  authority 
[  *  212  ]  on  both  sides  to  *  make  such  agreement  being  established, 
all  was  left  open  to  the  mutual  arrangement  of  the  parties, 
like  all  other  contracts.  But  to  compel  one  party  to  consent,  and 
leave  the  other  at  liberty  to  consent  or  not,  at  his  pleasure,  would  be 
a  violation  of  all  sound  principles  of  justice. 

Much  stress  has  been  laid  on  the  word  directed^  as  used  in  the 
statute.  "  The  company  are  hereby  empowered  and  directed,  &c." 
The  word,  if  standing  alone,  might  imply  something  mandatory  to 
the  company.  But  it  must  be  taken  with  the  context,  and  the  gen- 
eral scope  and  object  of  the  provision,  in  order  to  ascertain  the  inten- 
tion of  the  legislature.  There  was  an  absolute  prohibition  to  the 
company  to  give  their  assent  to  such  private  use  of  the  water,  and 
the  obvious  intention  of  the  act  was  to  remove  that  prohibition,  and 
place  the  company  In  a  situation  capable  of  entering  into  arrange- 
ments with  the  owners  of  the  adjacent  lands,  respecting  the  use  of 
the  water,  for  the  purpose  of  carrying  on  waterworks  of  various  de- 
scriptions, when  it  could  be  done  conveniently.  But  the  whole 
structure  of  the  clause  shows  it  was  to  be  a  Voluntary  and  mutual 
agreement  of  the  parties.  It  cannot  be  supposed  that  if  any  com- 
pulsory measures  were  contemplated,  the  act  would  have  been  left 
fio  entirely  silent  as  to  the  mode  and  manner  in  which  this  was  to 
be  enforced  upon  the  company.  If,  as  we  think,  it  clearly  was  the  in- 
tention of  the  act,  that  their  use  of  the  water  should  be  subject  to 
the  mutual  agreement  of  the  parties,  no  legislative  provision  was 
necessary.  The  parties  having  authority  to  make  the  agreement, 
they  could  make  it  in  any  manner  or  under  such  modifications  as 
they  might  think  proper. 

It  is  not  a  well  founded  objection  to  this  construction  of  the  act, 
that  the  most  apt  and  appropriate  phraseology  to  convey  this  mean- 
ing has  not  been  employed.  The  great  object  is  to  ascertain  the 
intention  of  the  legislature ;  and  there  is  certainly  nothing  in  the 
language  used  that  is  repugnant  to  the  construction  we  have  adopted. 

K  the  right  of  the  appellant  to  compel  the  company  to  make  the 
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agreement,  was  clearly  established,  it  might  be  within  the  province 
of  a  court  of  chancery  to  enforce  the  consummation  of  such  agree- 
ment, and  carry  it  into  effect  But  the  entire  absence  of 
any  provision  looking  to  compulsory  measures,  as  to  *  the  [  *  213  ] 
mode  and  manner  in  which  the  agreement  is  to  be  made  or 
executed,  is  a  very  strong,  if  not  conclusive  reason  to  show  that  no 
such  right  exists ;  and  leads  irresistibly  to  the  conclusion  that  this 
is  a  matter  left  open  for  the  voluntary  arrangement  of  the  parties. 

To  consider  the  company  bound  to  enter  into  such  agreements 
with  the  owners  of  the  adjacent  land  the  whole  extent  of  the  canal, 
and  liable  to  be  called  upon  to  alter  and  enlarge  the  same  at  the 
pleasure  of  such  owners,  would  be  imposing  an  expense  and  limi- 
tation upon  their  chartered  rights,  which  ought  not  to  be  adopted, 
without  the  most  explicit  and  unequivocal  provision  in  their  charter. 
And  which,  we  are  very  clearly  of  opinion,  is  not  imposed  upon  the 
csompany  in  the  present  case. 

The  decree  of  the  court  below  is  accordingly  affirmed. 

IB.  200. 


Lessse  of  Amos  Binney,  Plaintiff  in  Error,  v.  The  Chesapeake  and 
Ohio  Canal  Company. 

8  p.  214. 

Though  the  demise,  laid  in  an  action  of  ejectment,  is  a  fiction,  it  mast  be  bo  laid  that,  if 

true,  the  action  woald  be  sapported. 
Upon  a  statement  of  facts,  tlic  court  cannot  infer  a  substantive  fact,  not  agreed,  though  a 

jury  miglit  bo  warranted,  under  the  circumstances,  in  finding  that  fact. 

Upon  a  statement  of  facts  the  court  cannot  infer  a  substantive 
fact,  not  agreed,  though  a  jury  might  be  warranted  in  doing  so. 
The  case  is  stated  in  the  opinion  of  the  court. 

Key  and  Jones^  for  the  plaintiff  in  error. 

Coxe  and  Swarm^  for  the  defendants. 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court.  [  *  216  ] 
This  was  an  action  of  ejectment  brought  by  the  lessee  of 
Amos  Binney,  in  the  court  of  the  United  States  for  the  District  of 
Columbia,  sitting  in  the  county  of  Washington.  It  was  agreed  by 
the  parties  that  the  declaration  should  be  amended  by  adding  a  de- 
mise from  J.  K.  Smith,  one  from  the  heirs  of  Amos  Cloud,  and  one 
from  John  Way.  This  amended  declaration,  however,  does  not 
appear  in  the  record,  and  was  not  filed  in  the 'circuit  court 
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The  following  statement  is  made  as  forming  a  case  agreed :  — 

The  plaintiff' 's  title  depends  on  the  title-papers  herewith  shown 
to  the  court ;  the  due  authentication  of  which  is  admitted, 
[•217]  •namely,  the  patents  for  Amsterdam  and  White  Haven, 
and  the  several  mesne  conveyances,  decrees,  &c.,  from  the 
patentees  down  to  the  plaintiffs;  and  it  is  admitted  that  the  plain- 
tiff's lessor,  J.  K.  Smith,  was  in  possession  in  June,  1812,  when  the 
condemnation  hereinafter  mentioned  was  made  of  the  land  com- 
prised within  said  condemnation,  and  that  it  is  a  part  of  the  said 
two  tracts  of  land. 

It  is  admitted  that  the  Potomac  Company,  in  the  year  1793,  con- 
demned certain  lands,  as  appears  by  their  said  inquisition  and 
condemnation  and  plot  hereto  annexed,  for  their  canal  and  locks 
through  the  aforesaid  tracts  of  land,  and  other  adjacent  tracts,  as 
noted  on  said  plot 

And  it  is  admitted  that  on  the  23d  of  June,  1812,  an  inquisition 
was  held,  and  condemnation  had  by  said  company,  as  appears  by  the 
papers  hereto  annexed ;  and  it  is  admitted  that  the  location  of  the 
land  so  last  condemned,  and  the  new  locks  erected  thereon,  and  the 
old  locks  erected  on  the  land  condemned,  as  aforesaid,  in  1793,  is 
truly  shown  by  a  plot  thereof  made  out  by  Thomas  F.  Percell  and 
William  Bussard,  hereto  annexed. 

And  it  is  further  admitted  that  the  Potomac  Company,  after  said 
respective  condemnation,  entered  upon  the  lands  so  condemned,  and 
erected  thereon  the  locks  as  shown  in  the  said  plot,  and  continued  in 
possession  until  transferred  to  these  defendants,  the  Chesapeake  and 
Ohio  Canal  Company ;  which  said  company  have  continued  in  pos- 
session ever  since. 

Upon  which  case  agreed,  it  is  submitted  to  the  court  to  say,  first, 
whether  the  plaintiff  has  shown  title?  And  second,  whether  the 
condemnation  of  1812,  aforesaid,  devested  the  plaintiff's  title,  and 
gave  a  valid  title  to  the  Potomac  Company  ? 

It  is  agreed  that  all  the  papers  mentioned  and  referred  to  in  the 
aforegoing  case  agreed,  may  be  omitted  in  the  record  of  this  case, 
and  may  be  used  in  the  supreme  court  as  if  contained  'n  the  record. 

The  circuit  court  decided  both  points  in  favor  of  the  defendants ; 
and  the  plaintiffs  have  brought  the  cause  before  this  court  by  writ  of 
error. 

The  abstract  laid  before  the  court  by  consent  of  parties,  does  not 

show  a  regular  title  in  the  plaintiff;  and  the  case  does  not,  we  think, 

find  a  possession  of  twenty  years,  anterior  to  the  inquisition 

[•218]  *  which  would  constitute  a  title  in  ejectment.     It  presents 

evidence  from  which  a  jury  might  be  jus^tified  in  finding 
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possession ;  evidence  from  wiiicii  possession  may  be  inferred,  but  the 
court  canaot  infer  it. 

The  counsel  for  the  plaintifis  in  error  contend  that  the  Chesapeake 
and  Ohio  Canal  Company,  who  claim  their  title  under  the  inquest, 
have  admitted  it,  and  are  not  now  at  liberty  to  controvert  it  On  the 
influence  of  the  inquest  in  this  cause,  some  contrariety  of  opinion 
prevails  among  the  judges ;  but  the  defendants  in  error  have  made  a 
preliminary  question,  which,  if  decided  in  their  favor,  will  terminate 
the  present  suit 

The  declaration  in  ejectment  is  dated  on  the  22d  of  May,  1831, 
and  the  judgment  was  rendered  on  the  14th  of  January,  1832.  The 
plaintiff  in  ejectment  counts  on  a  demise  made  by  Amos  Binney,  on 
the  1st  day  of  January,  1828.  His  tide,  as  shown  in  the  abstract,  com 
menced  on  the  17th  of  May,  1828,  which  is  subsequent  to  the  demise 
on  which  the  plaintiff  counts.  Though  the  demise  is  a  fiction,  the 
plaintifl'  must  count  on  one,  which,  if  real,  would  support  his  action. 

We  find  in  the  record  an  entry  that  the  declaration  is  amended,  by 
adding  a  demise  from  J.  K.  Smith,  one  from  the  heirs  of  Amos  Cloud, 
and  another  from  John  Way.  These  counts,  however,  do  not  appear, 
and  the  court  would  feel  great  difficulty  in  framing  them. 

If  this  difficulty  could  be  overcome,  the  abstract  shows  that  J.  K. 
Smith  conveyed  all  his  title  on  the  17th  of  May,  1828,  before  this 
action  was  commenced. 

It  also  shows  that  the  title  of  Amos  Cloud's  heirs  was  conveyed 
from  them  by  deeds  bearing  date  in  1816  and  1819. 

John  Way,  the  remaining  lessor  of  the  plaintiff,  conveyed  his  title 
by  deed,  dated  the  6th  of  October,  1815. 

Had  these  additional  counts  been  filed,  neither  of  the  lessors  pos- 
sessed any  title  when  this  ejectment  was  brought,  or  when  it  was 
tried.  The  case,  therefore,  could  not  have  been  aided  by  counts  on 
demises  from  them. 

The  counsel  for  the  defendants  have  insisted  that  if  the  cause  can- 
not be  decided  on  its  supposed  real  merits,  it  ought  to  be  remanded 
to  the  circuit  court,  for  the  purpose  of  receiving  such  modi- 
fications as  will  bring  before  this  court  those  questions  *  of  [  *  219  ] 
law  on  which  the  rights  of  the  parties,  depend.  Where 
error  exists  in  the  proceedings  of  the  circuit  court,  which  will  justify 
a  reversal  of  its  judgment,  this  court  may  send  back  the  cause,  with 
such  instructions  as  the  justice  of  the  case  may  require.  But  if,  in 
point  of  law,  the  judgment  ought  to  be  affirmed,  it  is  the  duty  of  this 
court  to  affirm  it  6  Cranch,  268 ;  2  Cond.  Rep.  367.  We  cannot, 
with  propriety,  reverse  a  decision  which  conforms  to  law,  and  remand 
a  cause  for  further  proceedings. 

The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 
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James  JVTCutchen  and  others,  Appellants,  v.  James  Marshall  and 

others. 

8  P.  220. 

Tlic  act  of  Tennessee  of  1801,  c.  27,  $  I,  does  enable  execators,  under  a  direction  in  a  will, 

to  apply  to  the  county  conn  to  sanction  the  manumission  of  slaves. 
A  judicial  interpretation  by  the  highest  court  in  the  State  of  one  of  its  own  statutes,  not 

called  in  question  by  its  own  tribunals,  and  no  other  decision  tending  in  any  manner  to 

shake  it,  is  conclu»ive  here. 

The  case  is  stated  in  the  opinion  of  the  court. 

Benton,   with    whom    were    Washington,  and    Yerger^   for    the 
appellants. 

While,  contra. 

[  *  236  ]      •  Thompson,  J.,  delivered  the  opinion  of  the  court 

This  case  comes  up  by  appeal  from  the  decree  of  the  cir- 
cuit court  of  the  United  States  for  the  district  of  West  Tennessee, 
by  which  the  bill  of  the  complainants  was  dismissed.  The  bill 
states  that  Patrick  INTCutchen,  a  citizen  of  the  State  of  Tennessee, 
departed  this  life  some  time  in  the  year  1812,  having  shortly  before, 

in  the  same  year,  made  his  last  will  and  testament,  which, 
[  *  237  ]  after  his  death,  had  been  duly  proved  and  recorded.    *  By 

which  will  the  testator  among  other  things,  bequeathed  to 
his  wife  Hannah,  during  her  natural  life,  all  his  slaves,  and  provided, 
that  they,  specifying  them  by  name,  should,  at  the  death  of  his  wife, 
be  liberated  from  slavery,  and  forever  and  entirely  set  free ;  except 
those  that  were  not  of  age,  or  should  not  have  arrived  at  the  age  of 
21  years  at  the  death  of  his  wife.  And  those  were  to  be  subject  to 
the  control,  and  under  the  direction  of  his  brother  and  brother-in-law, 
until  they  were  of  age;  at  which  period  they  were  to  be  liberated. 
Samuel  M'Cutchen,  James  Marshall,  and  his  wife  Hannah,  were 
made  executors,  and  all  qualified.  Patrick  M'Cutchen  died  without 
issue.  His  widow  had  the  possession  of  the  slaves  during  her  life. 
And  James  Marshall  is  the  only  surviving  executor.  The  bill  further 
states  that  the  complainants  and  the  defendants,  except  James  Mar- 
shall and  two  others,  who  are  not  made  parties,  because  they  reside 
out  of  the  jurisdiction  of  the  court,  are  the  distributees  and  next  of 
kin  to  the  testator,  and  that  the  slaves  and  their  increase  are  liable  to 
be  distributed  to  and  among  the  complainants  and  the  other  next  of 
kin;  and  that  the  executor,  James  Marshall,  refuses  to  distribute 
them,  because  the  will  directs  their  emancipation.  And  that  he  has 
actually  presented  a  petition  to  the  county  court  of  Williamson,  and 
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procured  the  emancipation  of  some  of  them.  And  the  bill  charges 
that  the  county  court  had  no  power  to  emancipate  upon  the  applica« 
tion  of  an  executor.  That,  by  the  laws  of  Tennessee,  slaves  cannot 
be  set  free  by  last  will  and  testament,  or  by  any  directions  therein. 
That  if  the  law.  does  authorize  emancipation,  that  they  are  still  slaves 
until  the  period  fior  emancipation ;  and  that  the  increase  bom  after 
the  death  of  the  testator,  and  before  their  mothers  were  actually  set 
free,  are  slaves,  and,  as  such,  liable  to  be  distributed.  The  bill  then 
states  the  names  of  the  several  children,  born  after  the  death  of  the 
testator ;  and  prays  an  account  of  hire,  and  the  distribution  of  all  the 
slaves  and  their  increase  ;  and  an  injunction  to  prevent  the  executor 
from  proceeding  to  establish  the  freedom  of  the  negroes,  or  removing 
them  beyond  the  jurisdiction  of  the  court,  and  also  for  general  relict 

This  statement  of  the  allegations  in  the  bill,  thus  far,  is  all  that  is 
necessary  for  the  purpose  of  raising  the  material  questions 
in  the  case,  namely,  the  right  of  the  owner  of  slaves  in  •the  [  *  238  ] 
State  of  Tennessee,  to.  manumit  such  slaves  by  his  last  will 
and  testament.  To  this  bill  there  is  a  demurrer  by  the  executor, 
Marshall,  for  want  of  parties,  and  also  because  there  is  no  equity  in 
the  bill.  The  other  defendants  not  having  appeared,  the  bill  is  taken 
for  confessed  by  them,  and  set  for  hearing  ex  parte. 

The  demurrer  admits  the  facts  stated  in  the  bill,  and  the  question 
already  mentioned  is  raised  for  the  consideration  of  the  court 

As  a  general  proposition,  it  would  seem  a  little  extraordinary  to 
contend  that  the  owner  of  property  is  not  at  liberty  to  renounce  his 
right  to  it,  either  absolutely,  or  in  any  modified  manner  he  may  think 
proper.  As  between  the  owner  and  his  slave,  it  would  require  the 
most  explicit  prohibition  bylaw,  to  restrain  this  right.  Considerations 
of  policy,  with  respect  to  this  species  of  property,  may  justify  legisla- 
tive regulation,  as  to  the  guards  and  checks  under  which  such  manu- 
mission shall  take  place ;  especially,  so  as  to  provide  against  the 
public's  becoming  chargeable  for  the  maintenance  of  slaves  so  manu- 
mitted. It  becomes  necessary,  therefore,  to  inquire,  what  legislative 
provision  has  been  made  in  the  State  of  Tennessee  on  this  subject ; 
and  it  will  be  found,  that  the  legislature  has  been  gradually  relaxing 
the  restrictions  upon  the  right  of  manumission.  By  the  act  of  North 
Carolina  of  1777,  c.  6,  §  2,  which  was  in  force  in  Tennessee,  it  is 
declared,  that  no  negro  or  mulatto  shall  hereafter  be  set  free,  except 
for  meritorious  services,  to  be  adjudged  of,  and  allowed  by  the  county 
court.  The  act  of  Tennessee  of  1801,  c.  27,  §  1,  modified  the 
former  law,  and  allowed  the  owners  of  slaves  to  petition  the  county 
iM)urt  in  all  cases ;  setting  forth  the  intention  and  motive  for  such 
emancipation,  without  any  restriction  as  to  meritorious  services.  And 
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if  the  county  court,  upon  examining  the  reasons  set  forth  in  the  peti- 
tion, shall  be  of  opinion  that  acceding  to  the  same  would  be  con- 
sistent with  the  interest  and  policy  of  the  State,  they  are  authorized 
to  allow  the  manumission,  under  the  provisions  therein  prescribed,  to 
guard  against  the  slave,  so  manumitted,  becoming  a  public  charge 
for  maintenance. 

This  act  does  not,  in  terms,  extend  the  right  of  application  to  the 
county  court  for  the  manumission  of  slaves,  to  any  one, 
[  •239  ]  except  the  owner  of  the  slaves.  And  it  is  argued,  on  •the 
part  of  the  appellants,  that  no  such  application  can  be  made 
by  executors ;  and  that  the  declaration  and  direction  in  the  will  of 
Patrick  M'Cutchen,  in  relation  to  the  manumission  of  his  slaves, 
amounts  to  no  more  than  an  expression  of  a  wish  on  the  part  of  the 
testator,  that  his  slaves  should  be  free;  but  did  not  amount  to  a 
manumission,  or  confer  any  authority  on  the  executor  to  consummate 
the  manumission,  by  application  to  the  county  court.  And  the  power 
of  the  county  court  to  manumit  on  the  application  of  the  executor,  is 
denied ;  and  their  proceedings  in  the  present  case,  alleged  to  be  en- 
tirely void. 

This  question  came  under  the  consideration  of  the  court  of  appeals 
in  the  State  of  Tennessee,  in  the  case  of  Anne  Hope  v.  David 
Johnson,  executor  of  David  Seattle,  2  Yerger  123,  decided  in  January, 
1826.  In  that  case  Beattie,  by  his  will,  directed  certain  parts  of  his 
property  to  be  sold,  and  the  proceeds  thereof  to  be  laid  out  in  lands 
in  the  Indiana  Territory;  the  right  to  which  he  vested  in  the  negroes 
he  then  owned,  naming  them.  "  Each  and  all  of  whom' I  give  their 
entire  freedom,  and  the  settling  of  them  on  the  above  lands,  under 
the  direction  of  my  executor."  The  bill  was  filed  by  the  next  of  kin 
and  heir  at  law ;  alleging,  that  the  direction,  with  respect  to  the 
manumission  of  the  slaves,  and  the  purchase  of  the  land,  was  void. 
The  court  decided  that  the  devises  and  bequests  in  the  bill  were 
legal  and  valid;  and  that  thereby  the  executor  had  full  power  and 
authority  to  procure  the  manumission  of  the  slaves;  and  to  sell  and 
dispose  of  the  estate  for  their  use,  according  to  the  directions  in 
the  will. 

The  court,  in  pronouncing  their  opinion,  say:  "  That  no  particular 
mode  of  emancipation  is  specified,  either  by  the  act  of  1777,  or  of 
1801.  .  As  between  the  master  and  the  slave,  the  intent  and  volition 
of  the  master  to  emancipate,  may  be  made  known  by  any  species  of 
instrument  that  will  completely  evince  it;  and  then  nothing  more  is 
Wanted  but  the  assent  of  the  State,  expressed  by  its  organ,  the  court ; 
which  may  show  its  determination  by  reporting  on  the  petition,  and 
certifying  the  same ;  and  by  causing  both  the  petition  and  the  report 
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to  be  filed  among  the  records  of  the  court     The  mind  and  desire  of 
the  owner  may  be  as  well  expressed  by  will,  as  by  deed  or  any  other 
instrument ;   and  when  it  is  made  known  by  his  will,  the 
•  duty  of  his  executor  is,  to  use  such  legal  means  as  may  be  [  *  240  ] 
effectual  for  the  completion  of  his  purpose." 

This  is  a  judicial  interpretation  by  the  highest  court  in  the  State, 
of  one  of  its  own  statutes,  which  has  always  been  held  by  this  court 
as  conclusive ;  especially  if  such  interpretation  has  not  been  calLsd  in 
question  in  its  own  tribunals,  and  no  case  has  been  referred  to  tend- 
ing in  any  measure  to  shake  this  decision.  And,  indeed,  it  is  very 
much  strengthened,  if  not  absolutely  confirmed,  by  the  subsequent 
act  of  1829,  c  29,  by  which  it  is  made  the  duty  of  an  executor  or  ad- 
ministrator with  the  will  annexed,  where  a  testator  had,  by  his  will, 
directed  any  slaves  to  be  set  free,  to  petition  the  county  court 
accordingly,  and  if  the  executor  or  administrator  shall  fail  or  refuse 
to  do  so,  the  slaves  are  authorized  to  file  a  bill  for  their  fireedom, 
under  certain  regulations  pointed  out  by  the  statute.  Digest.  Ten. 
Laws,  327,  where  all  the  laws  are  collected. 

This  act  having  been  passed  since  the  death  of  the  testator  in  the 
case  now  before  us,  and  since  the  manumission  by  the  county  court 
of  Williamson  county  (as  is  presumed,  though  that  time  does  not 
appear  in  the  record,)  may  not  ratify  and  confirm  the  manumissions 
in  the  present  case.  Yet  having  been  passed  since  the  decision  in 
the  case  of  Hope  v.  Executor  of  Seattle,  it  may  well  be  considered  a 
legislative  sanction  of  the  construction  which  had  been  given  by  the 
court  of  appeals  to  the  act  of  1801.  At  all  events,  the  decision  in 
the  case  of  Hope  v.  Executor  of  Beattie,  2  Yerger  123,  must  be  con- 
sidered as  settling  the  construction  of  the  act  of  1801,  and  authorizing 
the  executor  to  petition  the  court  for  the  manumission  of  the  slaves, 
and  justifying  the  proceedings  of  the  court  thereupon. 

This  construction  of  the  act  of  1801,  puts  at  rest  the  claims  of  the 
appellants  to  all  the  slaves,  except  the  children  of  the  females,  which 
were  born  after  the  death  of  the  testator,  and  before  the  death  of  his 
widow,  to  whom  all  his  slaves  were  bequeathed,  during  her  natural 
life.  And  this  class  includes  the  children  of  Eliza  and  Cynthia  only. 
For,  with  respect  to  Rose  and  her  children,  the  testator  declares  that, 
upon  the  death  of  his  wife,  they  shall  be  liberated  from  slavery,  as  1 
forever  and  entirely  set  free. 

The  question  then  arises,  how  the  children  of  Eliza  and 
Cynthia,  born  during  the  continuance  of  the  life-estate  *  of   [  *  241  ] 
the  widow,  are  to  be  considered.     It  is  admitted  to  be  a 
Bettled  rule  in  the  State  of  Tennessee,  that  the  issue  of  a  female  slave 
CdUows  the  condition  of  the  mother.     If,  therefore,  Eliza  and  Cyii  thia 
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were  slaves  when  their  children  were  born,  it  will  follow  as  matter  of 
course,  that  their  children  are  slaves  also.  If  this  was  an  open  ques- 
tion, it  might  be  urged  with  some  force  that  the  condition  of  Eliza 
and  Cynthia,  during  the  life  of  the  widow,  was  not  that  of  absolute 
slavery ;  but  was,  by  the  will,  converted  into  a  modified  servitude,  to 
end  upon  the  death  of  the  widow,  or  on  their  arrival  at  the  age  of 
21  years,  should  she  die  before  that  time.  If  the  mothers  were  not 
absolute  slaves,  but  held  in  the  condition  just  mentioned,  it  would 
seem  to  follow  that  their  children  would  stand  in  the  same  condition, 
and  be  entitled  to  their  freedom  on  their  arrival  at  21  years  of  age. 
But  the  course  of  decisions  in  the  State  of  Tennessee,  and  some  other 
States  where  slavery  is  tolerated,  go  very  strongly,  if  not  conclusively, 
to  establish  the  principle  that  females  thus  situated  are  considered 
slaves.  That  it  is  only  a  conditional  manumission,  and  that,  until 
the  contingency  happens  upon  which  the  freedom  is  to  take  effect, 
they  remain,  to  all  intents  and  purposes,  absolute  slaves.  And  we 
do  not  mean  to  disturb  that  principle.  Cook,  113,  381 ;  2  Randolph, 
228;  1  Haywood,  234.  The  children  of  Eliza  and  Cynthia  roust, 
therefore,  be  considered  slaves ;  and  the  question  arises,  whether  the 
allegations  in  the  bill  are  sufficient  to  call  upon  the  executor  to 
account  for  their  wages,  or  to  restrain  him  from  taking  any  measures 
to  establish  their  freedom. 

The  bill  charges,  that  Pleasant  and  ten  others,  naming  them,  the 
children  of  Cynthia  and  Eliza,  (or  perhaps  Rose,)  were  all  born  after 
the  death  of  the  said  Patrick,  and  before  the  time  arrived,  when,  by 
the  directions  of  the  said  will,  they  were  to  be  set  free ;  and  that  they 
are  (if  no  others)  to  be  distributed  among  the  representatives  of  the 
said  Patrick ;  and  prays,  that  the  executor,  James  Marshall,  may  be 
compelled  to  distribute  said  slaves  among  the  complainants,  and  ac- 
count for  their  hire  in  the  proportions  to  which  they  are  entitled. 

We  think  these  allegations  are  too  vague  and  uncertain  to  call  upon 
the  executor  to  account,  in  any  manner,  for  those  children. 
[  •  242  ]  •  In  the  first  place,  it  is  left  entirely  uncertain  which  of 
the  persons  named,  are  the  children  of  Eliza  or  Cynthia. 
They  are  alleged  to  be  the  children  of  Eliza  and  Cynthia,  or  perhaps 
Rose ;  that  is,  perhaps  the  children  of  Rose.  Now,  if  they,  or  any 
of  them,  are  the  childcen  of  Rose,  such  children  are  expressly  manu- 
mitted by  the  will.  In  the  next  place,  it  is  not  aUeged  which  of 
them  are  the  children  of  Eliza,  and  which  of  Cynthia.  And,  by  the 
will,  a  special  and  different  disposition  is  made  of  these  two.  The 
testator  directs  that  Eliza  shall  be  at  the  control  and  under  the 
direction  of  his  brother,  Samuel  M'Cutchen,  until  her  arrival  at  the 
age  of  twenty-one  years,  and  then  to  be  set  free.    And  that  Cynthia 
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shall  be  at  the  control  and  under  the  direction  of  James  Marshall, 
until  she  arrives  at  the  age  of  twenty-one  years,  when  she  shall  be 
liberated  and  forever  set  free. 

The  bill  does  not  charge  the  appellee  with  having  the  possession 
or  control  of  these  children,  or  that  he  has  received  any  wages  for,  or 
on  account  of  them.  Nor,  under  the  various  dispositions  of  these 
slaves,  by  the  will  of  Patrick  IVFCutchen,  will  the  law  charge  the 
surviving  executor  with  a  breach  of  trust  or  neglect  of  duty,  in  not 
taking  the  charge  and  management  of  these  children.  K  they  are 
slaves,  and  the  complainants  have  a  right  to  them,  they  have  an  ade- 
quate remedy  at  law,  to  assist  and  enforce  that  right. 

But  it  is  contended,  on  the  part  of  the  appellee,  that,  independent 
of  all  other  considerations,  the  appellants  have  no  right  to  these 
slaves  or  any  part  of  them ;  for,  by  the  codicil  to  the  will,  Elizabeth 
Larkins  is  made  sole  residuary  legatee  of  the  pertSonal  property 
which  should  remain  at  the  death  of  the  testator's  wife ;  and  that 
slaves  in  Tennessee,  being  personal  property,  the  executor  holds 
them  in  trust  for  the  residuary  legatee,  and  not  for  the  next  of  kin. 

We  do  not,  however,  think  this  is  the  true  construction  of  the 
codicil.  It  professes  to  explain  one  of  the  articles  in  the  will,  but  not 
to  make  a  different  disposition  of  the  property  mentioned  in  that 
article.  The  article  referred  to,  is  the  5th,  which  in  the  will  reads 
thus :  "  I  will  and  bequeathe,  to  the  said  Patrick  M'Cutchen,  4th  son 
of  my  brother,  Samuel  M'Cutchen,  and  to  Elizabeth  Larkins,  daugh- 
ter of  John  Larkins,  by  his  first  wife,  Margaret,  jointly,  and 
equally,  the  land  *  on  which  I  now  live,  with  all  its  appur-  [  *  243  ] 
tenances,  together  with  all  the  residue  of  my  personal  prop- 
erty (slaves  excepted)  which  shall  remain  after  payment  of  my  just 
debts,  &c.,  to  take  effect  at  the  death  of  ray  beloved  wife,  &c." 

The  codicil  reads  thus:  "Whereas  some  doubts  may  be  enter- 
tained respecting  the  construction  of  the  6th  article,  and  as  I  find 
upon  review  of  the  subject,  I  have  not  expressed  my  meaning  with 
suflicient  perspicuity,  I  declare  this  to  be  my  will  and  meaning  of 
the  said  5th  article :  Patrick  M'Cutchen,  named  in  that  article,  is  to 
be  the  joint  legatee,  with  Elizabeth  Larkins,  of  the  land  only,  and 
Elizabeth  Larkins  sole  residuary  legatee  of  the  personal  property 
which  shall  remain  at  the  death  of  my  wife." 

The  personal  property  referred  to  in  the  codicil,  must  mean  the 
same  personal  property  mentioned  in  the  5th  article,  otherwise  the 
codicil  would  not  be  what  it  professes  to  be,  explanatory  of  that 
article,  but  would  be  a  different  disposition  of  the  property.  The 
codicil  must,  therefore,  be  read  with  the  same  exception  of  the  slaves 
u  is  contained  in  the  5tli  article.     And  that  the  testator  did  not 
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intend  to  include  any  slaves  in  this  codicil  is  very  evident,  because 
by  the  will,  at  the  death  of  his  wife,  all  his  slaves  were  to  be  manu- 
mitted ;  so  that  there  could  be  no  slaves  to  pass  under  the  residuary 
clause  in  the  will,  or  the  codiciL 

But  upon  the  other  grounds,  stated  in  the  opinion,  we  think  the 
bill  contains  no  equity  which  entitles  the  appellants  to  relief.  And 
the  decree  of  the  circuit  court  dismissing  the  bill,  is  accordingly 
affirmed. 

18H.68;  6Wal.  611. 

» 

Sidney  Gregg,   by  N.  B.  Craig,   her  Committee,   Plaintiff  in 

Error,  v.  The  Lessee  of  Gabriel  Sayre  and  Wife. 

8  P.  244. 

If  a  grantor  make  a  fraadnlent  conveyance  to  an  innocent  grantee,  who  enters  and  claimt 
under  it  in  foe,  the  statute  of  Umitations  runs  in  his  favor. 

This  case  was  submitted  to  the  court  upon  printed  arguments. 
The  case  is  stated  in  the  opinion  of  the  court 

Watts,  for  the  plaintiff  in  error. 
Fettermafij  for  the  defendants. 

IVFLean,  J.,  delivered  the  opinion  of  the  court. 

An  action  of  ejectment  was  originally  commenced  between  the 
above  parties  in  the  district  court,  which  possesses  circuit  court 
powers,  for  the  western  district  of  Pennsylvania,  and  a  judgment 
was  obtained  by  Sayre  and  wife,  to  recover  possession  of  certain  lots 
of  lands  within  the  original  manor  of  Pittsburgh.  To  reverse  this 
judgment,  a  writ  of  error  was  prosecuted,  which  brings  the  case 
before  this  court 

On  the  trial,  in  the  district  court,  a  bill  of  exceptions  was  taken, 
out  of  which  arise  certain  points  that  are  now  to  be  considered 
and  decided.  The  bill  of  exceptions  reads,  in  part  as  follows  : 
"And  the  counsel  for  the  plaintiffs,  to  maintain  and  prove  the 
issue,  gave  in  evidence,  among  other  matters,  a  deed  from  John 
Penn,  Jun.,  and  John  Penn,  to  Nathaniel  Bedford,  dated  the  31st 
day  of  May,  1786,  for  62  acres  of  land,  on  the  Monongahela 
Biver,  in  the  manor  of  Pittsburgh,  being  acknowledged  on  the 
Ist  day  of  June,  1786,  in  the  city  of  Philadelphia,  and  duly  re- 
corded, &c. ;  also  an  assignment,  indorsed  upon  ssdd  deed,  of  all 
the  right,  title,  claim,  and  interest  of  the  said  Nathaniel  Bedford,  to 
the  premises,  to  Mrs.  Jane  Ormsby,  dated  the  1st  day  of  June,  1786, 
and  duly  acknowledged,  &c. ;  cdso  a  certificate  of  the  recorder  of  the 
county  of  Washington,  dated  the  15th  of  October,  1831, 
^  *  246  ]  that  there  is  *  no  record  of  the  transfer  of  the  title  to  the 
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premises  aforesaid,  by  said  N.  Bedford,  to  Mrs.  Jane  Ormsby,  in 
the  office  of  Washington  county."  It  was  then  admitted,  by 
the  attorneys  for  the  parties,  that  the  children  of  John  and  Jane 
Ormsby  were :  "  Mrs.  Bedford,  who  died  on  the  8th  of  July,  1790, 
without  issue;  John  Ormsby,  Jun.,  who  died  in  August,  1795; 
Joseph  B.  Ormsby,  who  died  on  the  20th  of  December,  1803 ;  Oliver 
Ormsby,  who  died  in  the  year  1832 ;  and  the  present  defendant,  Mrs. 
Sidney  Gregg,  who  is  the  only  survivor,  and,  under  the  providence  of 
God,  a  lunatic 

It  was  further  admitted,  that  Mrs.  Jane  Ormsby,  the  wife  of  John 
Ormsby,  died  intestate,  on  the  13th"  day  of  June,  1799,  and  that  her 
husband,  John  Ormsby,  died  on  the  19tfi  day  of  December,  1805." 

The  possession  of  Mrs.  Gregg,  of  the  25  acres,  and  of  the  eight 
acres  and  122  perches,  the  upper  part  of  the  62  acre  tract,  was  then 
admitted  by  the  counsel  for  the  defendants. 

The  plaintiffs  further  offered  in  evidence  a  petition  to  the  orphans' 
court  of  the  county  of  Allegheny,  signed  by  O.  Ormsby,  and  N.  B. 
Craig,  the  committee  of  Mrs.  Sidney  Gregg,  and  filed  in  November 
term,  1828. 

Among  other  evidence,  the  counsel  for  the  defendants  proved,  by 
the  testimony  of  John  Hutchinson,  that  he  had  known  the  family  of 
Mr.  Ormsby  for  40  years,  and  lived  as  a  tenant  under  the  old  gentle- 
man and  his  son,  Oliver  Ormsby,  about  35  years,  and  sometimes  in 
their  families,  before  old  John  Ormsby's  death.  Isaac  Ghregg,  his 
son-in-law,  as  early  as  1799,  employed  hands  to  clear  out  the  piece 
of  property  where  the  ferry  house  now  stands ;  the  part  next  the 
hill  being  cleared,  and  the  part  next  the  river  being  in  woods.  That 
the  said  Gregg  employed  his  brother  and  himself,  who  cut  off  the 
timber  into  cord  wood ;  that  Mr.  Gregg  was  cautious,  in  showing 
them  the  lines  marked  by  a  post  on  th^  bank,  and  a  butterwood  tree 
blazed,  four  or  five  rods  above  the  run  that  falls  into  the  river,  that 
we  should  not  cut  the  timber  below  it,  as  the  land  belonged  to  Mr. 
Ormsby ;  that  in  the  year  1800,  Mr.  Gregg  employed  them  to  go  up 
the  hill,  and  to  cut  timber  to  build  a  house  and  four  fences ; 
and  in  the  autumn  *  of  1800,  the  house  was  put  up  by  [  *  247  ] 
them,  and  that  he  paid  them  $75  or  $80  for  doing  it 

^  Mr.  Gregg  put  Alexander  Gibson  as  a  tenant  in  the  house  who 
occupied  it  that  faU  and  the  succeeding  winter,  and  made  an  agree- 
ment with  Mr.  Gregg,  to  rent  it  for  several  years,  but  afterwards 
abandoned  it." 

<'  Samuel  Emmet  went  into  the  house  in  the  spring  of  1801,  and 
occupied  it  for  a  great  number  of  years.  George  Kintzer  was  in  it 
for  many  yecurs  after  Emmet.      Andrew  Bearick  was  there;   and 
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Young  lived  in  it  a  year ;  George  Bonners  for  six  months ;  Jacob 
Drake  for  three  years.  These  tenants  were  all  put  in  by  Isaac  Gregg 
and  his  family.  Witness  also  stated  that  he  recollected  that  Isaac 
Gregg  got  another  lot  adjoining  the  twenty-five  acre  lot,  and  between 
it  and  the  bridge,  about  twenty-nine  years  ago.  Mr.  Gregg  was  to 
allow  John  Tate,  his  tenant,  out  of  the  rent,  for  putting  up  a  barn, 
and  witness  assisted  him,  &c.  On  the  twenty-five  acre  lot  there  was 
the  ferry  house,  a  stable,  and  a  large  shed ;  these  improvements  were 
all  made  by  Mr.  Gregg.  The  fences  were  put  round  the  upper  lot  in 
1800 ;  the  lower  lot  was  fenced  long  before.  The  fences,  since  that 
time,  have  been  kept  up,  and  the  witness  never  understood  that  any 
one,  except  Mr.  Gregg,  had  any  claim  to  the  lots.  Witness  refers  to 
the  two  lots  in  controversy." 

^<  James  Ross,  Esq.,  testified,  among  other  things,  that  he  was 
acquainted  with  John  Ormsby's  family  in  1782.  In  1784,  Colonel 
Woods,  as  the  agent  of  the  Penns,  surveyed  the  sixty-two  acres  in 
controversy,  and  noted  in  his  draft  that  the  tract  was  platted  for  John 
Ormsby.  After  the  reservation  of  this  lot,  from  Mr.  Ormsby,  the 
manor  was  subdivided.  Mr.  Woods  and  Mr.  Brackenridge,  who 
were  the  counsel  for  Mr.  Ormsby,  recommended  that  the  deed  should 
be  taken  out  in  the  name  of  Mrs.  Ormsby ;  and  Doctor  Bedford,  her 
son-in-law,  proceeded  to  Philadelphia  for  that  purpose,  and  brought 
back  the  title  ;  the  consideration-money  had,  probably,  been  accumu- 
lated by  Mrs.  Ormsby.  Isaac  Gregg  was  in  possession  of  the  prop- 
erty before  the  dates  of  the  deeds  to  him.  In  1802,  Mr.  Gregg  had 
the  ferry,  and  he  and  his  tenants  have  held  possession  ever  since. 

"  Other  witnesses  were  examined,  who  corroborated  the 
[  *  248  ]  facts  *  already  stated.  Defendants  also  produced,  and  read 
in  evidence,  two  deeds ;  the  fii*st  from  John  Ormsby,  Jr.,  to 
Isaac  and  Sidney  Gregg,  dated  the  24th  day  of  November,  1804, 
which  had  been  duly  acknowledged  and  recorded,  for  twenty-five 
acres  of  the  land  in  dispute ;  and  cdso  a  deed  firom  the  same  to  Sid- 
ney Gregg,  dated  the  13th  of  April,  1805,  for  eight  acres  and  one 
hrmdred  and  twenty-two  perches.  Several  leases  of  the  tenants  of 
Isaac  Gregg  and  his  family  were  read,  and  proof  was  made  of  the 
payment  of  taxes  on  the  lots.  The  defendants  also  read  in  evidence 
the  will  of  Joseph  B.  Ormsby,  and  reference  was  made  to  an  acdon 
of  partition,  instituted  by  the  plaintiffs  against  the  defendants,  in 
which  a  judgment  had  been  rendered  in  favor  of  defendants ;  to 
reverse  which  judgment  a  writ  of  error  was  brought,  and  was  still 
pending  in  the  supreme  court  of  Pennsylvania." 

The  plaintiffs'  counsel  then  proved,  by  the  testimony  of  Samuel 
PettigreWi  Esq.,  that  he  was  one  of  the  viewers  appointed  by  the 
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orphans'  court,  under  the  petition  of  the  23d  of  December,  1832,  be- 
fore referred  to ;  that  the  viewers  went  on  the  ground,  and  allotted  a 
portion  of  the  upper  part  of  the  tract  to  Mrs.  Gregg,  and  the  lowei 
part  to  Mrs.  Ormsby. 

The  counsel  for  the  defendants  then  offered  to  prove,  by  the  testi- 
mony of  H.  M.  Watts,  who  was  attorney  for  Mr.  Ormsby,  and  pre- 
sented the  petition  above  referred  to,  that  it  was  done  at  the  instance 
of  Mr.  Ormsby,  for  the  purpose  of  establishing  his  title  to  the  lower 
part  of  the  tract ;  that  at  the  time  said  petition  was  signed,  it  was 
done  reluctantly  by  Mr.  N.  B.  Craig,  as  the  committee  of  Mrs.  Gregg, 
and  understood  that  Mrs.  Gregg  had  heretofore  claimed  the  portion 
of  the  tract  she  occupied  in  severalty,  and  that  the  said  petition,  and 
the  decree  of  the  court  upon  it,  were  not  to  affect  her  right.  Which 
testimony,  on  being  objected  to,  was  overruled  by  the  court 

The  evidence  being  closed,  the  counsel  for  the  defendants  prayed 
the  court  to  instruct  the  jury  on  the  following  points :  — 

1.  To  entitle  the  plaintiffs  to  recover,  on  the  ground  that  Mrs.  Sayre 
is  a  child  and  heir  of  John  Ormsby,  they  must  prove  that  there  was 
an  actual  marriage  between  him  and  her  mother. 

2.  That  the  statute  of  limitations  does  apply  to  tenants  in  com- 
mon; and  if  the  jury  shall  believe  that  the  land  in  question 
•belonged  to  Jane  Ormsby,  and  descended  to  Mary  Sayre  [  ^249  ] 
and  the  other  heirs,  yet  the  statute  of  limitations  would  be  a 

bar  to  plaintiffs'  recovery,  if  there  was  an  actual  adverse  and  contin- 
aous  possession  in  the  defendant,  and  those  under  whom  she  claims, 
for  twenty-one  years. 

3.  That  if  the  jury  shall  believe  the  testimony  of  James  Ross,  John 
Hutchinson  and  George  Kintzer,  the  facts  sworn  to  by  them,  establish 
that  kind  of  actual  continuous  and  adverse  possession,  acknowledged 
by  the  courts,  as  coming  up  to,  and  fully  within  the  statute  of  limita- 
tions. Several  other  points  were  made  in  the  special  prayer  for 
mstructions,  but  it  is  not  important,  now  to  advert  to  them. 

The  court  instructed  the  jury  in  substance,  that  the  deeds  from 
John  Ormsby  to  the  defendants,  dated  in  the  years  1804  and  1805, 
and  which  purported  to  convey  the  fee-simple,  in  consideration  of 
aatural  love  and  affection,  did  not  transfer  the  fee,  as  Ormsby  only 
tiad  a  life-estate  in  the  premises.  "  That  the  deed  of  the  husband 
cannot  pass  his  wife's  lands,  and  no  possession  of  the  lands  by  the 
grantee,  under  the  grants  can  create  a  presumption  of  title,  or  become 
adverse  to  the  true  owner.  An  act  or  deed  which  is  void,  cannot  be 
the  foundation  of  an  adverse  possession,  for  it  can  give  no  color  of 
title  ;  and  a  void  title  is  not  such  a  conveyance  a^  that  a  possession 
under  it  will  be  protected,  under  the  statute  of  limitations-  The 
VOL.  XI.  8  r^  T 
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conveyance  of  N.  Bedford  to  Jane  Ormsby,  was  indorsed  on  the  deed 
from  the  Penns  to  N.  Bedford ;  and  the  conveyance  by  John  Ormsby 
to  Isaac  and  Sidney  Gregg,  recites  the  conveyance  to  Bedford.  It 
must,  therefore,  be  presumed  that  John  Ormsby  had  possession  of  the 
deed  from  the  Penns  to  N.  Bedford ;  and  that  he  at  least  was  conu- 
sant of  the  title  of  the  heirs  of  Jane  Ormsby.  The  deeds  to  Isaao 
Gregg  and  to  Sidney  Gregg,  set  forth  a  conveyance  from  N.  Bedford 
to  John  Ormsby ;  such  a  conveyance,  however,  was  never  made ;  and 
while  that  is  admitted,  the  recital  is  attempted  to  be  justified  on 
other  grounds.  It  is  clear  that  the  deed  from  N.  Bedford  to  Jane 
Ormsby  was  withheld  from  the  record  by  John  Ormsby ;  and  there 
is  evidence  enough  to  infer  that  it  was  suppressed  by  him,  for,  being 
in  possession  of  the  deed,  he  had  power  to  direct  it  to  be  recorded. 
Hb  omission  to  do  so,  his  false  recital  of  a  deed  to  himself 
[  *2d0  ]  from  N.  Bedford  for  the  same  land,  and  *his  concealment 
of  the  existence  of  any  conveyance  to  Jane  Ormsby,  leave 
no  doubt  of  his  intention  to  suppress  that  conveyance.  This  conduct 
was  fraudulent  on  the  part  of  John  Ormsby ;  and  it  is  not  material, 
whether  Isaac  Gregg  and  Sidney  Gregg  were  parties  to  it  or  not, 
since  Ao  estate  can  be  acquired  by  a  fraudulent  grant ;  covinous  con- 
veyance of  land  is  as  no  conveyance,  as  against  the  interest  intended 
to  be  defrauded.  And  it  must  follow  that  no  act  or  deed  which  is 
fraudulent,  can  be  the  foundation  of  an  adverse  possession ;  because, 
being  absolutely  void,  and  not  merely  voidable,  it  cannot  afford 
color  of  title,  and  without  color  of  title  there  is  nothing  by  which 
an  adverse  possession  can  be  obtained ;  and  for  this  reason.  The 
statute  of  limitations  does  not  extend  to  cases  of  fraud,  and  only 
begins  to  run  from  the  time  the  fraud  becomes  known  to  the  person 
then  having  the  title.  That  all  purchasers,  for  a  valuable  considera- 
tion, are  affected  with  constructive  notice  of  all  that  is  apparent  upon 
the  face  of  the  title-deeds  under  which  they  claim. 

"  The  right  of  Sidney  Gregg,  as  one  of  the  heirs  of  John  Ormsby, 
if  any  she  has  as  such,  to  the  actual  possession  of  the  land,  accrued 
after  the  death  of  John  Ormsby,  Jr.  She  may  have  then  entered  as 
one  of  the  heirs  of  Jane  Ormsby ;  and  since  that  time,  to  the  time  of 
bringing  this  suit,  has  held,  as  she  alleges,  adversely  to  her  co-tenants 
in  common,  and  relies  upon  the  statute  of  limitations  to  protect  her 
in  her  claim.  A  possession  to  prevent  a  recovery,  or  vest  a  right, 
under  the  statute  of  limitations,  must  be  actual,  continued,  adverse, 
and  exclusive ;  and  it  is  a  settled  principle  that  the  doctrine  of  ad- 
verse possession  is  to  be  taken  strictly,  and  not  to  be  made  out  by 
inference,  but  by  clear  and  positive  proof.  Every  presumption  is  in 
&yor  of  possession,  in  subordination  to  the  title  of  the  true  owner ;  and 
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whenever  an  adverse  possession  is  relied  on,  there  should  be  some 
proof  of  actual  ouster.  The  possession  of  one  tenant  in  common,  is 
primd  facie  the  possession  of  his  companion ;  and  the  possession  of 
the  one  can  never  be  considered  as  adverse. to  the  title  of  the  other, 
unless  it  be  attended  with  circumstances  demonstrative  of  an  adverse 
intent.  And  if  one  tenant  in  common  enters  generally,  without  say- 
ing for  whom,  it  will  be  implied  that  he  enters  according  to  law ; 
iha*  is,  for  himself  and  the  other  tenant  or  tenants.  To 
*  rebut  this  presumption  of  the  law,  an  actual  ouster  must  [  *251  ] 
be  proved ;  which,  however,  may  be  inferred  from  circum- 
stances, of  which  the  jury  are  to  judge.  They  may  presume  an 
actual  ouster,  where  one  tenant  in  common  enters  on  the  whole,  takes 
the  profits  and  claims  the  whole  exclusively,  for  twenty-one  years. 
Under  such  circumstances,  his  possession  becomes  adverse,  and  the 
act  of  limitations  begins  to  run.  But  a  bare  perception  of  profits  by 
one  tenant  in  common,  is  not  an  ouster  of  his  co-tenant.  The  stat* 
ute  will  not  run  where  one  holds  as  tenant  in  common,  during  the 
minority  of  his  co-tenant.  That  one  tenant  in  common  may  oust 
his  co-tenant,  and  hold  in  severalty,  is  not  to  be  questioned.  But  a 
silent  possession  accompanied  with  no  act  which  can  amount  to  an 
ouster,  or  give  notice  to  his  co-tenant  that  his  possession  is  adverse, 
ought  not  to  be  construed  into  an  adverse  possession.  What  facts 
constitute  an  ouster,  and  what  adverse  possession,  must  be  deter- 
mined by  a  jury.  The  party  against  whom  the  adverse  possession 
is  claimed  cannot  be  concluded  by  it,  if  he  labor  under  any  of  the 
disabilities  pointed  out  in  the  statute ;  or  where  his  co-tenant,  claim- 
ing adversely,  has  been  guilty  of  fraud,  by  concealing  or  suppressing 
the  title. 

^  If  Isaac  Gregg  entered  upon  the  land  adversely,  fenced  and  oc- 
cupied it  exclusively,  and  that  occupation  has  been  uninterruptedly 
continued  for  twenty-one  years,  it  would  be  available  as  a  bar,  al- 
though Isaac  Gregg  may  have  entered  as  a  trespasser;  but  the 
acceptance  of  the  deeds  from  John  Ormsby  in  1804  and  1806, 
although  these  deeds  were  void  as  to  the  inheritance,  must  lead 
to  the  conclusion,  that  he  held  under  John  Ormsby,  Sen.  The 
petition  to  the  orphans'  court  for  a  partition  of  the  land,  in  De- 
cember, 1828,  supports  this  view  of  the  case,  and  both  acts  show 
a  disaffirmance  of  the  title  by  settlement  and  improvement,  if  any 
existed." 

The  residue  of  the  charge  affirms  principles,  some  of  which  are  not 
controverted,  and  it  need  not  be  noticed. 

This  court  have  frequently  remonstrated  against  the  practice  of 
spreading  the  charge  of  the  judge  at  length  upon  the  record,  instead 
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of  the  points  excepted  to,  as  productive  of  no  good,  but  much  incon- 
venience. 

The  principal  question  in  this  case,  and,  indeed,  the  only  one 
of  much  importance,  arises  under  the  statute  of  limitations. 
[  •  252  ]  *By  this  statute,  an  adverse  possession  of  twenty-one  years, 
under  a  claim  of  title,  will  bar  a  recovery,  though  the  occu- 
pant have  no  title. 

Possession  of  the  lots  in  controversy  was  taken  by  the  defendants, 
in  the  court  below,  and  is  still  continued,  but  the  court  instructed  the 
jury  that  the  acceptance  of  the  deeds  by  Gregg  and  wife,  from  John 
Ormsby,  Sen.,  in  the  years  1804  and  1805,  was  an  abandonment  of 
their  prior  claim  by  occupancy,  and  that  they  must  be  considered  as 
holding  under  those  deeds. 

K  it  were  necessary  to  a  decision  of  this  controversy,  the  correct- 
ness of  this  instruction  might  well  be  questioned.  Ormsby  had  a 
life-estate  in  the  property,  and  it  is  not  seen  how  the  grantees  of  this 
estate  abandon  their  title  in  fee,  or  any  other  claim,  beyond  that  of  a 
life-estate,  which  they  might  have  to  the  premises.  But,  as  the  de- 
cision of  the  case  must  turn  upon  another  point,  it  is  not  neces- 
sary to  examine  this  one. 

It  is  true,  as  stated  in  the  charge,  that  the  husband  cannot  convey 
his  wife's  land  so  as  to  bind  the  inheritance.  That,  as  he  holds  only 
an  estate  for  life  in  such  land,  he  can  convey  no  greater  interest* 
But  were  the  circumstances  under  which  the  deeds  of  1804  and 
1805,  by  John  Ormsby  to  Gregg  and  wife,  such  as  to  make  those 
deeds  fraudulent,  and  wholly  inoperative,  under  the  statute  of  limita- 
tions ?  And  was  it  immaterial  whether  Gregg  and  wife  participated 
in  this  fraud  of  Ormsby,  or  had  any  knowledge  of  it,  as  expressly 
charged  by  the  court  ? 

It  is  an  admitted  principle,  that  a  court  of  law  has  concurrent 
jurisdiction  with  a  court  of  chancery,  in  cases  of  fraud.  But  when 
matters  alleged  to  be  fraudulent  are  investigated  in  a  court  of  law,  it 
is  the  province  of  a  jury  to  find  the  facts,  and  determine  their  char- 
acter, under  the  instruction  of  the  court.  Ormsby,  in  the  opinion  of 
the  district  court  was  guilty  of  fraud,  in  not  having  the  deed  from 
N.  Bedford  to  Jane  Ormsby  recorded,  in  reciting  in  his  deeds  to 
Gregg  and  wife,  in  1804  and  1805,  that  a  conveyance  had  been  made 
to  him  by  Bedford,  when  he  knew  that  it  had  been  made  to  Jane 
Ormsby  his  wife. 

It  would  be  difficult  to  assign  any  fraudulent  motive  to  Ormsby, 

in  either  of  the  acts  stated.     The  deed  to  his  wife,  from  Bedford,  was 

valid,  though  it  was  not  recorded ;  and  that  he  did  not  with- 

(  •253  ]  hold  it  from  the  record  with  any  view  to  his  •personal  ad- 
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vantage,  is  evident,  from  the  fact  of  his  having  conveyed  the  prop- 
erty in  consideration  of  natural  affection,  to  the  only  surviving  child 
of  himself  and  the  grantee. 

In  making  these  conveyances,  on  whom  did  he  design  to  practise 
a  fraud  ?  Not  on  the  grantees,  for  he  received  no  other  considera- 
tion from  them  than  the  impulse  of  fraternal  attachment  Not  on 
creditors,  for  it  does  not  appear  that  they  have  been  prejudiced.  Did 
he  design  to  defraud  his  granddaughter,  who  prosecuted  the  action 
of  ejectment  in  the  district  court?  There  is  no  foundation  in  the 
facts  and  circumstances  of  the  case  for  such  an  imputation. 

Does  the  recital  in  these  deeds,  that  Bedford  had  conveyed  to 
Ormsby,  afford  evidence  of  fraud?  This  recital  may  have  been 
made,  and,  indeed,  it  would  seem,  under  the  circumstances,  was, 
most  probably,  made  through  a  mistake  of  the  law.  Bedford  had 
conveyed  to  his  wife,  Jane  Ormsby,  and  he  might  suppose  that  a 
feme  covert  could  not  take  an  estate  in  fee,  and  that  the  convey- 
ance enured  to  his  benefit. 

It  appears,  from  the  arguments  of  counsel,  that  this  question  was 
not  considered  entirely  free  from  difficulty,  under  the  laws  of  Penn- 
sylvania, among  some  of  the  learned  profession  at  that  early  day. 

Fraud,  it  is  said,  will  never  be  presumed,  though  it  may  be  proved 
by  circumstances.  Now,  where  an  act-  does  not  necessarily  import 
fraud,  where  it  has  more  likely  been  done  through  a  good  than  a  bad 
motive,  fraud  should  never  be  presumed.  But  it  is  not  necessary  to 
decide  whether  these  conveyances  were  fraudulently  made  by  Ormsby, 
or  not.  The  important  point  is,  to  know  whether  Gregg  and  wife 
had  any  knowledge  of  the  fraud,  if  committed,  or  participated  in  it. 
This  knowledge,  the  court  charged  the  jury,  was  immaterial ;  as  the 
fraud  of  Ormsby  rendered  the  deeds-  void,  and,  consequently,  they 
could  give  no  color  of  title  to  an  adverse  possession. 

This  instruction  is  clearly  erroneous.  K  Ormsby  be  justly  charge- 
able with  fraud,  yet  if  Gregg  and  wife  did  not  participate  in  it ;  if, 
when  they  received  their  deeds,  they  had  no  knowledge  of  it,  there 
can  be  no  doubt  that  the  deeds  do  give  color  of  title,  under  the 
statute  of  limitations* 

Upon  their  face,  the  deeds  purport  to  convey  a  title  in  fee; 
•and  having  been  accepted  in  good  faith  by  Gregg  and  wife,  [  *  254  ] 
they  show  the  nature  and  extent  of  their   claim   to   the 
premises. 

Ormsby  could  convey  no  greater  interest  in  the  land  than  he  pos- 
sessed ;  but  there  is  no  evidence  to  show  that  the  grantees  in  this 
case  knew  that  his  estate  was  limited,  or  that,  in  accepting  the  deeds, 
holding  possession  of  the  property,  and  improving  it,  they  did  not 
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act  in  good  faith.  The  possession  which  they  hold  under  these 
deeds  was  adverse  to  Sayre  and  wife,  and  all  other  persons.  The 
titles  were  for  the  whole  property,  and  in  fee  ;  consequently,  there  can 
be  no  presumption  that  the  possession  was  held  as  co-tenants  with 
the  plaintiffs,  in  the  court  below.  Both  the  possession  and  the 
titles  were  exclusive;  and  they  were,  consequently,  adverse  to  all 
other  claimants. 

The  8th  section  of  the  statute  fixes  the  limitation  of  twenty-one 
years  as  taking  away  the  right  of  entry ;  and  in  the  9th  section  it  is 
provided,  "  that  if  any  person  or  persons  having  such  right  or  title 
be,  or  shall  be,  at  the  time  such  right  or  title  first  descended  or  ac- 
crued, within  the  age  of  twenty-one  years,  feme  coverts ;  then  such 
person  or  persons,  and  the  heir  or  heirs  of  such  person  or  persons,  shall 
and  may,  notwithstanding  the  said  twenty-one  years  be  expired,  bring 
his  or  their  action,  or  make  his  or  their  entry,  &c.,  within  ten  years 
next  after  attaining  full  age,"  &c. 

Mary  Sayre,  the  defendant  in  error,  was  born  in  1791,  and  she  was 
twenty-one  years  of  age  in  1812.  Her  father  having  previously  died, 
an  interest  in  the  property  descended  to  her,  on  the  decease  of  her 
grandmother,  Jane  Ormsby,  in  1799. 

The  second  deed,  from  Ormsby  to  Sidney  Gregg,  was  made  on 
the  13th  of  April,  1806,  the  first  one  having  been  executed  the  year 
before.  On  the  13th  of  April,  1826,  the  twenty-one  years  prescribed 
by  statute  expired,  and  the  bar  was  complete  at  that  time,  if  the 
possession  had  been  uninterrupted,  as  more  than  ten  years  had  run 
from  the  time  Mary  Sayre  became  of  full  age.  The  suit  in  the  dis- 
trict court  was  not  commenced  until  May,  1830. 

As  this  point  decides  the  case,  it  is  not  necessary  to  examine  other 
parts  of  the  charge  to  the  jury.  For  the  reasons  assigned,  the  judg- 
ment of  the  district  court  must  be  reversed. 

18H.60;  1911.828; 


Joseph  Mandeville  and  others.  Appellants,  v.  Rodkrick  Burt, 
Complainant  Same  Appellants  v.  J.  and  W.  Southgate,  Com- 
plainants. Same  Appellants  v.  William  Neale,  Administrator 
OF  Francis  Keene,  Complainant  Same  Appellants  v.  Alexan- 
der Sangston,  Complainant  Same  Appellants  v.  John  and 
Reuben  Withers,  Complainants.  Same  Appellants  v.  Thomson 
Mason,  Administrator. 

8  P.  256. 


The  decrees  of  the  circuit  court  in  these  cases  were  reversed  for  want  of  a  bill ;  but  these  c 
appearing  to  have  been  conducted  in  the  confidence  that  the  pleadings  in  another  case 
could  be  introduced  into  these  cases,  they  were  remanded  to  the  circuit  court,  with  direc- 
tions to  allow  bills  to  be  filed,  and  to  proceed  thereon  according  to  law. 
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Appeals  from  the  circuit  court  of  the  United  States  for  the  Dis- 
trict of  Columbisu 

Lecj  for  the  appellants. 

No  counsel  for  the  appellees. 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court.         [  *  257  ] 

This  is  an  appeal  from  a  decree  pronounced  by  the  circuit 
court  of  the  United  States  for  the  District  of  Columbia,  sitting  in 
chancery,  for  the  county  of  Alexandria. 

A  subpoena,  which  was  regularly  issued,  was  served  on  some  of 
the  defendants ;  after  which  the  record  states,  that  the  complainant 
appeared  by  his  attorney,  and  filed  his  bill,  which  was  taken  for  con* 
fessed  against  those  defendants  on  whom  process  was  served.  The 
clerk  certifies,  that  no  bill  appears  among  the  papers  in  the  cause. 

Several  answers  are  then  filed,  which  purport  to  be  answers  to  a 
bill  filed,  not  by  the  plaintiff,  Roderick  Burt,  but  by  Romulus  Riggs. 
The  record  contains  several  accounts,  and  a  report  by  certain  trustees 
of  an  unchartered  bank,  the  members  of  which,  as  may  be  inferred 
from  the  statements  on  the  record,  are  the  defendants  in  this  case, 
against  whom  the  suit  is  brought,  to  recover  a  note  or  notes  held  by 
the  plaintiff.  The  court  then  proceeds  to  render  a  decree  in  the  cause, 
from  which  the  defendants  have  prayed  an  appeal  to  this  court 

There  being  no  bill,  the  court  cannot  inquire  into  the  merits  of  this 
decree.  The  regular  course  of  proceeding  would  be,  on  the  sugges- 
tion of  diminution,  to  award  a  certiorari  for  a  fuller  record.  But  no 
counsel  appears  to  suggest  diminution,  or  ask  for  a  certiorari,  and 
the  court  is  satisfied  that  no  fuller  record  could  be  brought  up. 

In  the  year  1817,  several  suits  were  brought  against  sundry  indi- 
viduals who  had  associated  to  form  a  bank  called  the 
Merchants  *Bank  of  Alexandria.  The  proceedings  were  [•258] 
regularly  carried  on  in  one  of  them,  brought  by  Romulus 
Riggs ;  and  a  decree  was  pronounced  by  the  court,  from  which  the 
defendants  appealed.  On  a  hearing  the  decree  was  reversed,  (2  Pet. 
482,)  and  the  cause  remanded  for  further  proceedings,  in  conformity 
with  certain  principles  prescribed  in  the  decree  of  reversal.  It  ap- 
pears that  decrees  were  pronounced  in  all  the  causes,  though  regu- 
lar proceedings  were  had  only  in  the  case  of  Romulus  Riggs.  Under 
such  circumstances  the  court  can  only  reverse  the  decree  for  want  of 
a  bill.  Under  the  particular  circumstances,  the  whole  business  ap- 
pearing to  have  been  conducted  in  the  confidence  that  the  pleadings 
in  the  case  of  Romulus  Riggs  could  be  introduced  into  the  other 
causes,  the  case  is  remanded  to  the  circuit  court,  with  directions  to 
allow  a  bill  to  be  filed,  and  to  proceed  thereon  according;to  law, 
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The  Chesapeake  and  Ohio  Canal  Company,  Plaintiff  in  Eiror,  v» 
The  Union  Bank  of  Georgetown. 

8  P.  259. 

An  order  of  the  circuit  court  quashing  an  inquisition  of  damages  under  the  charter  of  the 
Chesapeake  and  Ohio  Canal  Company,  is  not  a  final  judgment,  and  error  does  not  lie. 

Error  to  the  circuit  court  of  the  United  States  for  the  District  of 
Columbia. 

Coxe  and  Swann,  for  the  plaintiffs  in  error. 
Key^  for  the  defendant 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

In  pursuance  of  a  warrant  of  inquisition  issued  at  the  instance  of 
the  Chesapeake  and  Ohio  Canal  Company,  by  John  Cox,  a  justice 
of  the  peace,  in  and  for  the  county  of  Washington,  in  the  District 
of  Columbia,  and  addressed  to  the  marshal  of  the  said  district,  an 
inquest  of  office  was  held  by  the  said  marshal,  on  certain  lands  in 
the  said  warrant  mentioned,  lying  in  the  said  county.  The  inquisi- 
tion of  the  marshal  and  jurors,  returned  to  the  circuit  court  for  the 
county  of  Washington,  estimated  the  value  of  the  lands  in  the  war- 
rant mentioned,  and  all  the  damages  that  the  owners  thereof  would 
sustain  by  cutting  the  said  canal  through  the  said  land,  at  $1,000. 
Upon  the  return  of  the  said  warrant,  the  Chesapeake  and  Ohio 
Canal  Company  by  their  counsel,  moved  the  court  for  an  order  to 
have  the  same  affirmed  and  recorded,  unless  good  cause 
[  •  260  ]  *  be  shown  to  the  contrary.  At  a  subsequent  day,  the 
Union  Bank  of  Georgetown  appeared  by  attorney,  and 
filed  certain  objections  to  the  said  inquisition,  which  being  argued, 
it  was  considered  by  the  court,  that  the  said  inquisition  be  quashed ; 
which  judgment  was  brought  before  this  court,  by  writ  of  error. 

This  proceeding  is  in  conformity  with  the  charter  of  the  Chesa- 
peake and  Ohio  Canal  Company,  which  was  originally  passed  by  the 
legislature  of  Virginia,  in  January,  1824;  and  afterwards  by  the  legis- 
lature of  Maryland,  in  December  of  the  same  year.  The  act  of  Vir 
ginia  was  ratified  and  confirmed  by  the  congress  of  the  United  States 
in  March,  1825,'  so  far  as  may  be  necessary  for  enabling  the  company 
formed  by  authority  of  the  act,  to  carry  into  effect  the  provisions 
thereof  in  the  District  of  Columbia. 

The  charter  empowers  the  president  and  directors  of  the  company 

i  4  Stats,  at  Large,  101. 
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"  to  agree  with  the  owners  of  any  land  through  which  the  said  cana] 
is  intended  to  pass,  for  the  purchase,  or  use  and  occupation  thereof ; 
and  in  case  of  disagreement,  to  apply  to  a  justice  of  the  peace  of  the 
county  in  which  the  land  may  lie,  for  a  warrant  of  inquisition,  on 
w^hich  such  proceedings  are  directed  as  have  been  had  in  this  case. 
The  officer  is  to  return  this  inquisition  to  the  clerk  of  his  county,  and 
unless  good  cause  be  shown  against  it,  it  shall  be  affirmed  by  the 
court  and  recorded ;  but  if  the  said  inquisition  should  be  set  aside, 
or  if,  from  any  cause,  no  inquisition  shall  be  returned  to  such  court 
within  a  reasonable  time,  the  said  court  may,  at  its  discretion,  as 
often  as  may  be  necessary,  direct  another  inquisition  to  be  taken,  in 
the  manner  above  prescribed." 

Before  entering  on  the  merits  of  the  judgment  of  the  circuit  court 
for  quashing  this  inquisition,  a  preliminary  question  is  made  to  the 
jurisdiction  of  this  court  Its  appellate  jurisdiction  is  extended  by 
the  act  of  congress,  creating  the  circuit  court  for  the  district,  to  "  any 
final  judgment,  order,  or  decree,  in  said  circuit  court,  where  the  mat- 
ter in  dispute,  exclusive  of  costs,  shall  exceed  the  value,  &c." 

The  order  or  judgment  in  quashing  the  inquisition  in  this  case,  is 
not  final.     The  law  authorizes  the  court,  ^'  at  its  discretion,  as  often 
as  may  be  necessary,  to  direct  another  inquisition  to  be 
taken."     The  order  or  judgment,  therefore,  quashing  *  the  [  •  261  ] 
inquisition,  is  in  the  nature  of  an  order  setting  aside  a  ver- 
dict, for  the  purpose  of  awarding  a  venire  facias  de  novo. 

The  writ  of  error  is  to  be  dismissed,  the  court  having  no  jurisdic- 
tion of  the  cause. 

♦ 

Thb  Bank  of  the  United  States,  Appellants,  v.  Jacob  Whits, 
David  Cummins,  and  Robert  Bennefil. 

8  P.  262. 

Under  the  20th  rale  for  the  regulation  of  the  practice  of  the  circuit  courts  in  eqnitj,  the 
interlocutory  order  for  taking  a  bill  for  confessed,  was  not  required  to  be  served  before 
entering  a  final  decree,  and  consoqaentlj  the  want  of  such  service  is  not  ground  for  a 
bill  of  review. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  district 
of  Ohio. 

Sergeantj  Fox^  and  Caswell^  for  the  appellants. 

Hammondj  contr^. 

Story,  J.,  delivered  the  opinion  of  the  court.' 

The  Bank  of  the  United  States,  in  1826,  brought  a  bill  in  equity 
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against  the  appellees,  and  Hugh  Glenn,  James  Glenn,  and  Thomas 
Graham.  The  object  of  the  bill  was  to  set  aside  certain  conveyances 
of  real  estate,  made  by  the  appellee,  White,  to  the  other  appellees, 
Cummins  and  Bennefil,  upon  which  estates  the  bank,  as  judgment 
creditors  of  White,  the  Glenns,  and  Graham,  had  levied  executions 
to  satisfy  those  judgments.  The  bill  charged  the  conveyances  to  be 
fraudulent. 

The  appellees  appeared,  and  filed  a  demurrer  to  the  bill ;  and  at 
the  July  term  of  the  court  in  1828,  the  demurrer  was  overruled,  and 
the  cause  remanded  to  the  rules,  and  a  rule  taken  for  an 
[  *  263  ]  answer  in  sixty  days.  At  the  September  rules,  1828,  *  an 
entry  "  decree  pro  confesso  "  was  minuted  in  the  rule  book ; 
and  thereupon  the  cause  was  continued  from  term  to  term  until  July, 
1830,  when  a  final  decree  was  entered,  as  follows  :  "  It  appearing  to 
the  court,  that  the  defendants  in  this  cause  are  in  default  for  answer, 
it  is  ordered,  adjudged,  and  decreed,  that  the  matters  set  forth  in  the 
complainants'  bill,  be  taken  as  confessed  and  true;  and  the  court 
therefore  order  and  decree  that  the  several  deeds  set  forth  in  the 
complainants'  bill,  as  having  been  made  by  the  said  Jacob  White, 
\vithout  any  valuable  consideration,  and  with  a  view  to  delay  and 
hinder  the  complainants  in  the  collection  of  their  debts  set  forth  in 
the  bill,  are  void ;  and  that  the  same  are,  therefore,  fraudulent,  as  to 
the  complainants.  It  is  therefore  ordered,  adjudged,  and  decreed,  that 
the  several  tracts  of  land,  in  said  several  deeds  described,  are  liable 
to  be  sold  for  the  satisfaction  of  the  said  several  judgments,  held  by 
the  said  complainants  against  said  Jacob.  White  and  others,  men- 
tioned and  set  forth  in  the  complainants'  bill.  And  it  is  further 
ordered,  that  so  far  as  said  deeds  may  interfere  with  the  complain- 
ants in  their  collection  of  their  said  judgments,  the  same  are  hereby 
declared  void ;  and  the  said  defendants  are  perpetually  enjoined  from 
setting  up  or  asserting  title  under  the  said  deeds,  as  against  the  com- 
plainants, or  any  persons  who  may  claim  as  purchasers  at  sales  made 
on  execution  under  any  or  either  of  the  said  judgments  held  by  the 
complainants;  and  it  is  further  ordered  that  the  said  complainants 
recover  of  the  said  defendants  their  costs  in  this  behalf  expended." 

In  July,  1830,  the  appellees  filed  the  present  bill  of  review,  for  the 
purpose  of  reversing  the  foregoing  decree ;  and  the  charging  in  the 
bill  is,  that  the  decree  was  irregularly  and  illegally  made  and  entered 
as  a  final  decree ;  when,  according  to  law,  and  the  rules  of  the  circuit 
court,  the  same  ought  only  to  have  been  entered  as  an  interlocutory 
decree,  and  a  copy  thereof  served  upon  the  appellees  before  the  same 
became  final.  The  appellants  filed  an  answer,  admitting  the  pro- 
ceedings and  decree  to  have  been  as  stated  in  the  bill  of  review. 
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Bat  the  answer  avers,  that  at  the  time  when  the  demurrer  was  over^ 
ruled,  the  solicitor  for  the  appellees  gave  the  court  and  the  solicitors 
for  the  appellants  notice,  that  the  appellees,  then  defendants  in  the 
cause,  do  not  wish  to  file  any  answer  to  the  said  bill.  And 
the  answer  expressly  denies,  that  any  error  or  *  irregularity  [  *  264  ] 
exists  in  said  decree;  or  that  the  same  was  erroneously 
entered ;  or  that  the  decree  ought  to  have  been  interlocutory ;  and  it 
does  not  admit  that  a  copy  ought  to  have  been  served  upon  the 
appellees  previous  to  rendering  a  final  decision  thereon,  after  they 
had  appeared  and  demurred  to  the  said  bilL 

The  cause  was  set  down  for  a  hearing  upon  the  bill  of  review  and 
answer ;  and  at  the  hearing,  the  circuit  court  reversed  the  original 
decree,  for  the  reasons  stated  in  the  bill  of  review. 

The  Bank  of  the  United  States  appealed  from  this  decree  of  re- 
versal. 

•  Several  objections  have  been  taken  by  the  appellants  to  [  •SGS  ] 
the  decree.  In  the  first  place,  it  is  said  that  all  the  parties 
to  the  original  decree  are  not  made  parties  to  the  bill  of  review.  How 
this  matter  is,  does  not  distinctly  appear,  as  the  proceedings  on  the 
original  bill,  though  made  a  part  of  the  biU  of  review,  are  not,  as  they 
ought  to  have  been,  spread  upon  the  present  record.  The  principle 
is  unquestionable,  that  all  the  parties  to  the  original  decree  ought  to 
join  in  the  bill  of  review ;  but,  for  aught  that  appears,  no  decree  was 
ever  had  against  the  other  defendants.  If  this  constituted  the  turning 
point  of  the  cause,  we  should  deem  it  necessary  to  award  a  certiorari^ 
as  there  is  reason,  from  the  answer,  to  doubt  if  any  decree  was  had 
against  the  other  defendants,  not  made  parties  to  the  bill  of  review. 

In  the  next  place,  it  is  objected,  that  after  an  appearance  and 
demurrer  overruled,  it  is  not  necessary  to  serve  the  party  defendant 
with  a  copy  of  the  decree,  taking  the  bill  pro  confesso,  for  want  of  an 
answer.  The  answer  to  the  bill  of  review  having  expressly  denied 
any  error  and  irregularity  in  the  decree,  and  not  having 
admitted  that  the  service  of  any  such  *  copy  is  necessary,  [  *  269  ] 
that  matter  was  directly  put  in  controversy ;  and  the  cause 
having  been  set  down  for  a  hearing  upon  the  bill  and  answer,  with- 
out a  replication,  it  is  difficult  to  perceive  how  this  court  can  take 
judicial  notice  of  what  the  practice  of  the  circuit  court  is  upon  this 
subject,  when  that  practice  is  the  very  hinge  of  the  controversy.  But 
it  is  not,  in  our  opinion,  necessary  to  enter  upon  this  point ;  because, 
we  are  of  opinion  that  the  decree  is  perfectly  regular  without  the 
service  of  any  copy,  according  to  the  rules  prescribed  by  this  court, 
in  equity  causes,  to  the  circuit  courts ;  and  no  practice  of  the  circuit 
court,  inconsistent  with  those  rules,  can  be  admissible  to  control 
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them.  The  20th  of  the  rules,  made  by  this  court  at  February 
term,  1822,  in  equity  causes,  is  as  follows :  "  If  a  plea  or  demurrer  be 
overruled,  no  other  plea  or  demurrer  shall  be  thereafter  received ;  and 
the  defendant  shall  proceed  to  answer  the  plaintiff's  bill ;  and  if  he 
fail  to  do  so  within  two  calendar  months,  the  same,  or  so  much 
thereof  as  Was  covered  by  the  plea  or  demurrer,  may  be  taken  for 
confessed,  and  the  matter  thereof  be  decreed  accordingly." 

By  the  terms  of  this  rule,  no  service  of  any  copy  of  an  interlocu- 
tory decree,  taking  the  bill  pro  confesso^  is  necessary,  before  the  final 
decree  ;  and  therefore,  it  cannot  be  insisted  on  as  a  matter  of  right, 
or  furnish  a  proper  ground  for  a  bill  of  review.  If  the  circuit  court 
should,  as  matter  of  favor  and  discretion,  enlarge  the  time  for  an 
answer  or  require  the  service  of  a  copy  before  the  final  decree  ;  that 
may  furnish  a  ground  why  that  court  should  not  proceed  to  a  final 
decree,  until  such  order  was  complied  with.  But  any  omission  to 
comply  with  it  would  be  a  mere  irregularity  in  its  practice ;  and  if 
the  court  should  afterwards  proceed  to  make  a  final  decree  without  a 
compliance  with  it,  it  would  not  be  error  for  which  a  bill  of  review 
lies ;  but  it  would  be  to  be  redressed,  if  at  all,  by  an  order  to  set 
aside  the  decree  for  irregularity,  while  the  court  retains  possessioii 
and  power  over  the  decree  and  the  cause. 

In  the  present  case  the  circuit  court  did  proceed  to  make  a  final 
decree,  after  taking  the  bill  pro  confesso.  There  is  no  error  on  the 
face  of  that  decree.  It  conforms  to  the  requisitions  of  the  rules  of 
this  court ;  and  we  are  therefore  of  opinion  that  it  is  not  liable  to 

reversal  upon  the  present  bill  of  review. 
[  •  270  ]       •  The  decree  of  the  circuit  court  is  reversed,  and  the  cause 
remanded  to  that  court,  with  directions  to  dismiss  the  bill  of 
review. 

The  United  States,  Plaintiffs  in  Error,  v.  Andrew  Hack,  Thomas 
Sewall,  and  James  Wilkes,  Jr.,  Assignees  of  John  Stouffer. 

8  P.  271. 

One  partner  being  indebted  to  the  United  States,  and  the  firm  being  insolvent,  having  assigned 
all  its  property  for  the  benefit  of  its  creditors,  the  United  States  have  no  right  to  priority 
of  payment  oat  of  this  fund,  under  the  65th  section  of  the  Collection  Act  of  1799,  (1  Stats. 
at  laage,  676.) 

The  case  is  stated  in  the  opinion  of  the  court 

The  Attorney^  General^  for  the  United  States. 

[  •  273  ]      •  Thompson,  J.,  delivered  the  opinion  of  the  court. 

This  cause  comes  up  on  a  writ  of  error,  from  the  circuit 
court  of  the  United  States  for  the  district  of  Maryland.     The  action 
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in  the  circuit  court  was,  for  the  recovery  of  a  sum  of  money,  which 
came  into  the  hands  of  the  defendants,  as  assignees  of  John 
•and  Jacob  Stouffer,  who  were  partners  in  trade,  and  had  [*274] 
become  insolvent. 

The  material  facts  in  the  case,  as  agreed  between  the  parties  are : 
"  That  John  StouflFer,  one  of  the  partners,  is  largely  indebted  to  the 
United  States  on  sundry  judgments  rendered  against  him  on  custom- 
house bonds.  That  at  the  date  of  said  bonds,  and  at  the  time  of  the 
rendition  of  the  judgments,  he  was  a  partner  in  trade  with  Jacob 
Stouffer,  and  so  continued  until  the  19th  day  of  May,  1832,  when 
they  became  embarrassed  and  insolvent,  and  executed  a  deed  of  trust, 
to  and  in  favor  of  the  defendants,  for  all  their  joint  and  partnership 
property,  for  the  benefit  of  their  joint  and  partnership  creditors,  they 
having  no  private  or  individual  estate.  The  property  then  assigned 
is  not  sufficient  to  pay  the  partnership  creditors ;  but  the  undivided 
half  of  John  Stouffer,  now  in  the  possession  of  the  defendants, 
amounts  to  $974.71. 

Upon  this  state  of  facts,  the  question  submitted  to  the  circuit  court 
was,  whether  the  United  States  were  entitled  to  recover  from  the 
defendants  the  sum  of  $974.71,  being  John  StouflFer's  half  of  the  pro- 
ceeds of  the  partnership  estate. 

Upon  which  the  court  gave  judgment  for  the  defendants. 

It  is  claimed,  on  the  part  of  the  plaintiffs  in  error,  that  under  the 
provisions  of  the  acts  of  congress,  the  United  States,  as  judgment 
creditors  of  John  StouflFer,  are  entitled  to  be  first  paid,  to  the  extent 
of  his  share  of  the  property,  assigned  to  the  defendants,  in  preference 
to  the  creditors  of  the  partnership. 

The  act  of  congress,  (3  Laws  U.  S.  197,  §  65,)  declares,  that  when 
any  bond  for  the  payment  of  duties  shall  not  be  satisfied  on  the  day 
it  becomes  due,  the  collector  shall  forthwith  cause  a  prosecution  to  be 
commenced,  &c.  And  in  all  cases  of  insolvency,  or  where  any 
estate,  in  the  hands  of  the  executors,  administrators,  or  assignees, 
shall  be  insufficient  to  pay  all  the  debts  due  from  the  deceased,  the 
debt  or  debts  due  from  the  United  States  on  such  bonds,  shall  be 
first  satisfied,  &c. 

The  construction  of  this  clause  of  the  act  of  congress,  has  fre- 
quently come  under  the  consideration  of  this  court,  although  not 
under  the  circumstances  in  which  it  is  now  presented.  It  was  held, 
at  an  early  day,  in  the  case  of  the  United  States  v.  Fisher 
•and  others,  2  Cranch,  358,  1  CJond.  Rep.  421,  in  the  con-  [  *  276  ] 
fltraction  of  a  similar  clause  in  the  act  of  3d  March,  1797,^ 

'  1  Stats,  at  Large,  010. 
VOL.  XI.  9  r^  1 
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c.  74,  that  no  lien  is  created  by  this  law.     No  bond  fide  transfer  of 
property,  in  the  ordinary  coarse  of  business,  is  overreached. 

And  in  a  late  case  of  Conard  v.  The  Atlantic  Insurance  Company, 
1  Pet  439,  this  question  received  a  very  full  examination  and 
explanation  of  some  former  decisions,  which  seem  not  to  have  been 
fully  understood.  And  in  the  course  of  which  it  is  observed :  "  What, 
then,  is  the  nature  of  the  priority  thus  limited  and  established  in  favor 
of  the  United  States  ?  Is  it  a  right  which  supersedes  and  overrules 
the  assignment  of  the  debtor,  as  to  any  property  which  the  United 
States  may  afterwards  elect  to  take  in  execution,  so  as  to  prevent 
such  property  from  passing  by  virtue  of  such  assignment  to  the 
assignee  ?  Or  is  it  a  mere  right  of  prior  payment,  out  of  the  general 
funds  of  the  debtor,  in  the  hands  of  the  assignee?  We  are  of 
opinion  that  it  clearly  falls  within  the  latter  description." 

If  then  the  debt  of  the  United  States  is  not  a  Ken,  but  only  entitled 
to  priority  of  pajrment  out  of  the  general  funds  of  the  debtor  in  the 
hands  of  the  assignee,  what  are  the  funds  out  of  which  this  priority 
is  set  up  in  the  present  case  ?  They  are  not  the  funds  of  John 
Stoufler,  the  debtor  of  the  United  States,  but  of  John  and  Jacob 
StoufFer,  who  have  become  insolvent,  and  having  no  separate  prop- 
erty ;  and  the  partnership  property  is  insufficient  to  satisfy  the  partner* 
ship  creditors.  It  is  a  rule  too  well  settled  to  be  now  called  in 
question,  that  the  interest  of  each  partner  in  the  partnership  property 
is  his  share  in  the  surplus,  after  the  partnership  debts  are  paid ;  and 
that  surplus  only  is  liable  for  the  separate  debts  of  such  partner.  And 
this  is  the  rule  in  the  exchequer  in  England,  with  respect  to  debts 
due  to  the  crown.  In  the  case  of  The  King  v.  Sanderson,  1  Wight- 
wick's  Ex.  Rep.  50,  it  was  held,  that  upon  an  extent  against  one 
partner,  the  crown,  like  a  separate  private  creditor,  took  the  separate 
interest  of  the  partner,  subject  to  the  partnership  debts. 

It  has  been  a  question  very  much  litigated  in  England,  and  in  this 
country,  both  in  the  courts  of  law  and  equity,  as  to  the  manner  in 
which  the  separate  creditor  of  one  partner,  was  to  avail  himself  of 
the  share  of  such  partner  in  the  joint  property  of  the  firm, 
[  •  276  ]  where  the  partnership  is  solvent.  But  whatever  *  course  is 
adopted,  it  is  the  interest  only  of  the  separate  partner  that  is 
taken,  and  always  subject  to  the  rights  of  the  partnership  creditors ; 
16  Johns.  106,  and  cases  in  note ;  2  Johns.  Ch.  948 ;  4  Johns.  Ch. 
525 ;  7  Cranch,  332 ;  2  Cond.  Rep.  516.  But  that  question  does  not 
arise  here,  as  it  is  admitted  that  the  partnership  property  is  insufficient 
to  pay  the  partnership  debts.  We  entertain  no  doubt,  therefore,  that 
the  United  States  are  not  entitled  to  recover  the  $974.71. 

The  judgment  of  the  circuit  court  is,  accordingly,  affirmed. 

Digitized  by  LjOOQIC 


JANUARY    TERM,   1834.  M 

United  States  v.  112  Casks  of  Sugar.    8  P. 

Thb  Unitbd  States,  Appellants,  v.  One  Hundred  and  Twelve 
Casks  of  Sugar.     Nathan  Gtoodale,  Claimant. 

8  P.  277. 

A  qnestion  of  fact. 

The  denomination  of  merchandise  in  a  tariff  act  is  to  be  understood  in  the  sense  in  which 
the  same  terms  are  employed  by  merchants. 

Appeaii  from  the  district  court  of  the  United  States  for  the  east- 
em  district  of  Louisiana. 

BtUlefj  (attorney-general,)  for  the  appellants. 

Thompson,  J.,  delivered  the  opinion  of  the  court. 

The  sugars  in  question,  in  this  case,  were  seized  by  the  collector 
of  the  district  of  Mississippi,  and  libelled  in  the  district  court  of  the 
United  States  for  the  eastern  district  of  Louisiana,  under  the  allega- 
tion that  they  had  been  falsely  entered  at  the  custom-house  of  the 
port  of  New  Orleans,  as  syrup ;  when  in  fact  they  were  casks  of 
sugar  in  a  state  of  partial  solution  in  water.  The  libel  charges  that 
this  entry  was  made  by  a  false  designation  of  the  merchan- 
dise, with  an  intent  to  defraud  the  revenue  *  of  the  United  [  •  278  ] 
States,  by  subjecting  the  article  to  an  ad  valorem  duty  of 
15  per  cent,  only,  instead  of  a  specific  duty  of  three  cents  and  four 
cents  per  pound,  if  entered  as  sugars,  which,  as  is  alleged,  they  in 
fact  were. 

This  seizure  was  made  under  the  67th  section'  of  the  act  of  1799, 
for  the  collection  of  duties,  (3  Laws  U.  S.  199,)  which  authorizes 
the  collector,  when  he  shall  suspect  a  false  and  fraudulent  entry  to 
have  been  made  of  any  goods,  wares,  or  merchandise,  to  cause  an 
examination  to  be  made,  and  if  found  to  differ  from  the  entry,  the 
merchandise  is  declared  to  be  forfeited,  unless  it  shall  be  made  to 
appear  to  the  collector,  or  to  the  court  in  which  a  prosecution  for  the 
forfeiture  shall  be  had,  that  such  difference  proceeded  from  accident 
or  mistake,  and  not  from  an  intention  to  defraud  the  revenue. 

The  answer  and  claim  of  Goodale  denies  that  the  contents  of  the 
casks  were  sugar,  or  that  they  differ  from  the  entry,  or  that  the  entry 
was  made  with  intent  to  defraud  the  revenue. 

After  hearing  the  testimony  offered  in  the  cause,  the  court  decreed 
and  ordered  that  the  property  seized  be  restored  to  the  claimant, 
upon  the  payment  of  a  duty  of  15  per  cent,  ad  valorem  thereupon, 
that  the  libel  be  dismissed,  and  that  probable  cause  of  seizure  be 
certified  of  record. 

From  this  decree  the  present  appeal  is  taken. 
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The  decision  in  this  case  turns  entirely  upon  the  questions, 
whether,  in  point  of  fact,  the  merchandise  was  different  from  the 
denomination  under  which  it  was  entered;  that  is,  whether  the 
£ui:icle  was  sugar,  and  not  syrup ;  and  if  not  syrup,  then  whether 
such  entry  was  made  with  intent  to  defraud  the  revenue.  It  is 
deemed  unnecessary  to  go  into  a  particular  and  detailed  examina- 
tion of  the  testimony  on  the  trial.  A  number  of  witnesses  were 
examined  on  both  sides,  for  the  purpose  of  ascertaining  the  charac- 
ter and  denomination  of  the  article  in  question.  It  was  a  pure 
question  of  fact,  and  the  nature  of  the  inquiry  admitted  of  nothing 
more  certain  than  an  expression  of  opinion,  and  which  resulted,  as 
is  generally  the  case  in  such  inquiries,  in  a  difference  of  opinion. 
In  such  cases  the  court  must  be  governed,  in  a  great  measure,  by 
the  character  and  intelligence  of  the  witnesses,  and  the  opporttmities 
they  have  had  of  becoming  acquainted  with  the  subject  upon  which 
they  are  called  upon  to  express  an  opinion  ;  and  the  weight 
[  *  279  ]  of  the  *  opinion  of  a  witness,  and  the  influence  it  is  to  have 
upon  the  tribunal,  whether  court  or  jury,  which  is  to  decide 
upon  it,  will  depend  very  much  upon  seeing  and  hearing  the  wit- 
ness give  his  testimony.  When,  therefore,  a  case  rests  upon  a  mere 
question  of  fact,  and  especially  when  that  fact  is  to  be  ascertained  by 
the  uncertain  evidence  of  opinion,  the  appellate  court  ought  to  place 
much  reliance  upon  the  decision  of  the  court  below,  and  not  reverse 
a  decree,  unless  it  is  very  satisfactorily  shown  to  be  against  the 
weight  of  evidence. 

One  of  the  witnesses  examined  on  the  part  of  the  United  States 
was  a  chemist,  who  had  analyzed  a  portion  of  the  article  in  ques- 
tion, and  found  it  composed  of  nothing  but  sugar  dissolved  in 
water,  and  was  not  syrup,  according  to  his  understanding ;  which, 
as  he  says,  is  prepared  by  pouring  water  on  sugar,  and  boiling  it  to 
that  consistency  which  prevents  crystallization  ;  and  that,  to  produce 
this  effect,  it  is  necessary  to  introduce  other  agents,  such  as  the  white 
jf  eggs,  &c.  With  respect  to  this  and  all  other  testimony  of  this 
description,  it  is  only  necessary  to  observe,  that  the  denomination  of 
merchandise,  subject  to  the  payment  of  duties,  is  to  be  imder^tood 
in  a  commercial  sense,  although  it  may  not  be  scientificaUy  correct. 
Ail  laws  regulating  the  payment  of  duties  are  for  practical  applica- 
tion to  commercial  operations,  and  are  to  be  understood  in  a  com- 
mercial sense.  And  it  is  to  be  presumed  that  congress  so  used  and 
intended  them  to  be  understood. 

Two  of  the  witnesses,  on  the  part  of  the  United  States,  who  were 
merchants,  and  had  dealt  largely  in  sugars,  and  apparently  very 
competent  judges  on  the  subject,  testified,  that  sugar  dissolved  in 
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water  is  not  considered  symp,  in  the  sense  generally  used  in  com- 
mon parlance,  as  an  article  of  commerce.  To  make  syrup,  the  sugar 
must  be  boiled  and  clarified.  They  say  that  sugar  barely  dissolved 
in  water  is  a  new  article,  not  known  in  commerce  as  an  article  of 
trade.  Some  other  witnesses  were  examined  on  the  part  of  the 
United  States,  who  express  an  opinion  that  this  article  is  not  syrup. 
Their  situation  and  knowledge  of  the  article,  however,  do  not  seem 
to  qualify  them  to  form  a  very  satisfactory  opinion  on  the  subject. 
But  none  of  these  witnesses  undertake  to  say  that  the  article  could, 
with  any  propriety,  be  called  sugar. 

On  the  part  of  the  claimant  a  greater  number  of  witnesses  were 
examined,  one  of  whom  was  a  sugar  refiner,  who  says, 
*  that,  speaking  as  a  merchant  and  sugar  refiner,  he  should  [  *  280  ] 
consider  this  article  syrup.  It  cannot,  he  says,  be  called  by 
any  other  name.  Several  other  merchants  and  dealers  in  sugar  con- 
cur with  him.  Some  say  the  basis  of  all  syrup  is  sugar  and  water 
boiled  together.  That  the  different  kinds  of  syrups  are  produced 
by  putting  into  the  sugar  the  different  articles  from  which  the  syrup 
takes  its  name,  such  as  orange,  lemon,  &c.  Some  call  it  natural 
syrup ;  others  speak  of  it  as  an  inferior  kind  of  syrup,  but  all  deny 
that  it  can,  with  any  propriety,  be  called  sugar.  The  district  attorney 
testifies,  that  when  the  seizure  was  made,  it  was  supposed  by  the 
collector  to  be  the  expressed  juice  of  the  cane,  boiled  to  a  certain 
consistency ;  that  it  was  not  then  known  that  it  had  been  prepared 
by  the  dissolution  of  sugar  with  water. 

There  is  certainly  very  strong  reason  for  suspecting  that  this  was 
done  for  the  purpose  of  evading  the  specific  duty  on  sugar ;  especially 
as  it  is  admitted  on  the  record  that  the  claimant  has  an  establish- 
ment at  Matanzas  for  preparing  sugar  in  this  manner,  for  the  pur- 
pose of  shipment  to  New  Orleans,  to  be  made  into  refined  sugar,  at 
his  establishment  or  refinery  at  that  place.  Yet  we  do  not  think, 
under  the  evidence  in  the  cause,  we,  as  an  appellate  court,  ought  to 
reverse  the  decree  of  the  court  below,  and  decree  a  forfeiture,  espe- 
cially as  we  cannot  say,  from  the  evidence,  that  the  article,  in  point 
of  fact,  differs  from  the  entry  at  the  custom-house.  It  is  difficult  to 
say  what  is  its  true  denomination.  The  witnesses  spesJc  of  it  as  a 
new  article,  not  known  in  trade.  None  call  it  sugar.  All  seem  to 
think  it  may  be  called  syrup,  in  some  sense,  though  several  think  it 
is  not  such,  according  to  the  understanding  of  that  article  in  trade 
and  commerce.  Upon  the  whole,  we  think  the  decree  of  the  court 
below  ought  to  be  affirmed,  and  a  certificate  of  probable  cause  of 
seizure  be  certified  of  record. 

3  H.  106;  7H.  785. 
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Jacob  Mumma,  Plaintiff  in  Error,  v.  The  Potomac  Company. 

8  P.  281. 

The  obligation  of  the  contracts  of  a  corporation  is  not  impaired  by  its  dissolution—  1.  Be- 
cause its  creditors  contracted  with  reference  to  such  a  possibility ;  2.  Because  their  obli- 
gation survives,  and  they  may  be  prosecuted  against  any  property  of  the  corporation  which 
has  not  passed  into  the  hands  of  bond  fide  purchasers. 

It  is  competent  for  a  State  to  provide  for  the  only  practicable  and  equitable  mode  of  distrib- 
uting the  assets  of  a  dissolved  corporation  among  its  creditors,  analogous  to  the  distriba- 
tion  of  the  assets  of  a  deceased  insolvent  debtor. 

The  case  is  stated  in  the  opinion  of  the  court. 
Brent  and  Tabbs^  for  the  plaintiff 
Jones  and  Coxe^  contra. 

[  *  284  ]       •  Story,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  circuit  court  of  the  Dis- 
trict of  Columbia,  for  the  county  of  Washington.  The  case  pre- 
sented on  the  record  is  shortly  this  :  — 

The  plaintiff  in  error,  Mumma,  in  June,  1818,  recovered  a  judg- 
ment against  the  Potomac  Company,  for  the  sum  of  $5,000.  No 
steps  were  taken  to  enforce  the  payment  of  the  judgment,  nor  any 
further  proceedings  had  in  relation  thereto,  until  the  18th  day  of 
April,  1828,  on  which  day  a  writ  of  scire  facias  was  issued  from  the 
Jerk's  oflSice  of  said  court,  against  the  said  Potomac .  Company,  to 
"revive  said  judgment,  which  case  was  continued,  by  consent  of  parties, 
from  term  to  term,  until  December  term  of  said  court,  in  the  year 
1830,  at  which  term  the  following  plea  and  statement  were  filed  by 
consent  of  parties :  "  The  attorneys  upon  the  record  of  the  said  de- 
fendants now  here  suggest  and  show  to  the  court  that,  since  the  ren- 
dition and  record  of  said  judgment,  the  said  Potomac  Company,  in 
due  pursuance  and  execution  of  the  provisions  of  the  charter  of  the 
Chesapeake  and  Ohio  Canal  Company,  enacted  by  the  States  of 
Maryland  and  Virginia,  and  by  the  congress  of  the  United  States,^ 
have  duly  signified  their  assent  to  said  charter,  &c.,  and  have  duly 
surrendered  their  charter,  and  conveyed  in  due  form  of  law,  to  the 
said  Chesapeake  and  Ohio  Canal  Company,  aU  the  property,  rights, 

and  privileges  by  them  owned,  possessed,  and  enjoyed  under 
[  •  285  ]  the  same,  which  *  surrender  and  transfer  from  said  Potomac 

Company  have  been  duly  accepted  by  the  Chesapeake  and 
Ohio  Canal  Company,  as  appears  by  the  corporate  acts  and  proceed- 
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ings  of  said  company,  and  final  deed  of  surrender  from  the  said 
Potomac  Company,  dated  on  the  15th  day  of  August,  1828,  duly  ex- 
ecuted and  recorded  in  the  several  counties  of  the  States  of  Virginia 
and  Maryland  and  the  District  of  Columbia,  wherein  said  Potomac 
Company  held  any  lands,  and  wherein  the  canals  and  works  of  said 
company  were  situated ;  which  said  corporate  acts  and  proceedings 
the  said  attorneys  here  bring  into  court,  &c.,  whereby,  the  said  attor- 
neys say,  the  charter  of  the  said  Potomac  Company  became  and  is 
vacated  and  annulled,  and  the  company  and  the  corporate  franchises 
of  the  same  are  extinct,"  &c 

Whereupon,  the  following  statement  and  agreement  were  entered 
into  and  signed  by  the  counsel  for  both  parties,  and  made  a  part  of 
the  record. 

<^  The  truth  of  the  above  suggestion  is  admitted,  and  it  is  agreed 
to  be  submitted  to  the  court  whether,  under  such  circumstances,  any 
judgment  can  be  rendered  against  the  Potomac  Company  upon  this 
scire  facias^  reviving  the  judgment  in  said  writ  mentioned,  and  that 
reference  for  the  said  corporate  acts  and  proceedings,  and  the  deed  in 
the  above  suggestion  mentioned,  be  had  to  the  printed  collection  of 
acts,  &c.,  &C.,  printed  and  published  by  authority  of  the  president 
and  directors  of  the  ChesapeEdce  and  Ohio  Canal  Company  in  1828." 

Upon  this  statement  and  agreement  the  circuit  court  gave  judg- 
ment that  the  plaintiff  take  nothing  by  his  writ,  and  the  question 
now  is  whether  this  judgment  is  warranted  by  law. 

Two  points  have  been  made  at  the  bar.  1.  That  the  corporate  ex- 
istence of  the  Potomac  Company  was  not  so  totally  destroyed  by 
the  operation  of  the  deed  of  surrender  as  to  defeat  the  rights  and 
remedies  of  the  creditors  of  the  company.  2.  That  the  deed  of  sur- 
render violates  the  obligation  of  the  contracts  of  the  company,  and 
that  the  legislative  acts  of  Virginia  and  Maryland,  though  confirmed 
by  the  congress  of  the  United  States,  are  on  this  account  void,  and 
can  have  no  legal  effect 

We  think  that  the  agreement  of  the  parties  completely  covers  the 
first  point,  and  precludes  any  examination  of  it.  That 
•  agreement  admits  the  truth  of  the  suggestions  in  the  plea  [  *  286  ] 
of  the  attorneys  for  the  Potomac  Company ;  and  by  that  it 
is  averred  that  the  charter  of  the  Potomac  Company  was  duly  sui^ 
rendered  to  the  Chesapeake  and  Ohio  Canal  Company,  and  was  duly 
accepted  by  the  latter ;  and  that  thereby  the  charter  of  the  Potomac 
Company  became  and  is  vacated  and  annulled.  And  if  we  were  at 
liberty  to  consider  the  last  averment,  not  as  an  averment  of  a  fact, 
but  of  a  conclusion  of  law,  the  same  result  would  follow ;  for  the 
13th  section  of  the  act  of  Virginia  of  January,  1824,  incorporating 
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the  Chesapeake  and  Ohio  Canal  Company,  declares  that,  upon  sudi 
surrender  and  acceptance,  "the  charter  of  the  Potomac  Company 
shall  be,  and  the  same  is  hereby  vacated  and  annulled,  and  all  the 
powers  and  rights  thereby  granted  to  the  Potomac  Company  shall 
be  vested  in  the  company  hereby  incorporated." 

Unless,  then,  the  second  point  can  be  maintained,  there  is  an  end 
of  the  cause ;  for  there  is  no  pretence  to  say  that  a  scire  facias  can 
be  maintained,  and  a  judgment  had  thereon,  against  a  dead  corpora- 
tion, any  more  than  against  a  dead  man.  We  are  of  opinion  that 
the  dissolution  of  the  corporation,  under  the  acts  of  Virginia  and 
Maryland,  (even  supposing  the  act  of  confirmation  of  congress  out 
of  the  way,)  cannot  in  any  just  sense  be  considered,  within  the  clause 
of  the  constitution  of  the  United  States  on  this  subject,  an  impairing 
of  the  obligation  of  the  contracts  of  the  company  by  those  States 
.  any  more  than  the  death  of  a  private  person  can  be  said  to  impair 
the  obligation  of  his  contracts.  The  obligation  of  those  contracts 
survives,  and  the  creditors  may  enforce  their  claims  against  any 
property  belonging  to  the  corporation  which  has  not  passed  into  the 
hands  of  bond  fide  purchasers,  but  is  still  held  in  trust  for  the  com- 
pany, or  for  the  stockholders  thereof,  at  the  time  of  its  dissolution,  in 
^ny  mode  permitted  by  the  local  laws.  Besides,  the  12th  section  of 
^he  act  incorporating  the  Chesapeake  and  Ohio  Canal  Company 
^akes  it  the  duty  of  the  president  and  directors  of  that  company,  so 
/ong  as  there  shall  be  and  remain  any  creditor  of  the  Potomac  Com-r 
pany,  who  shall  not  have  vested  his  demand  against  the  same  in  the 
stock  of  the  Chesapeake  and  Ohio  Canal  Company  (which  the  act 
enables  him  to  do)  to  pay  to  such  creditor  or  creditors,  annually,  such 
dividend  or  proportion  of  the  net  amount  of  the  revenues 
[  •  287  ]  *  of  the  Potomac  Company,  on  an  average  of  the  last  five 
years  preceding  the  organization  of  the  said  Chesapeake 
and  Ohio  Canal  Company,  as  the  demand  of  the  said  creditor  or 
creditors  at  that  time  may  bear  to  the  whole  debt  of  $175,800,  (the 
supposed  aggregate  amount  of  the  debts  of  the  Potomac  Company.) 
So  that  here  is  provided  an  equitable  mode  of  distributing  the  assets 
of  the  company  among  its  creditors,  by  an  apportionment  of  its  rev- 
enues in  the  only  mode  in  which  it  could  be  practically  done  upon  its 
dissolution,  a  mode  analogous  to  the  distribution  of  the  assets  of  a 
deceased  insolvent  debtor. 

Independent  of  this  view  of  the  matter,  it  would  be  extremely  diffi- 
cult 1o  maintain  the  doctrine  contended  for  by  the  plaintiff  in  error 
upon  general  principles.  A  corporation,  by  the  very  terms  and  na- 
ture of  its  political  existence,  is  subject  to  dissolution,  by  a  surrender 
of  its  corporate  franchises,  and  by  a  forfeiture  of  them  for  wilful  mis- 
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user  and  nonuser.  Every  creditor  must  be  presumed  to  understand 
the  nature  and  incidents  of  such  a  body  politic,  and  to  contract  with 
reference  to  them.  And  it  would  be  a  doctrine  new  in  the  law  that 
the  existence  of  a  private  contract  of  the  corporation  should  force 
upon  it  a  perpetuity  of  existence  contrary  to  public  policy  and  the 
nature  and  objects  of  its  charter. 

Without  going  more  at  large  into  the  subject,  we  are  of  opinion 
that  the  judgment  of  the  circuit  court  ought  to  be  affirmed.  But  as 
there  is  no  such  corporation  in  esse  as  the  Potomac  Company,  there 
can  be  no  costs  awarded  to  it 

6  H.  607;  16  H.  804;  18  H.  480;  7  Wal.  892. 


The  United  States  v.   Adam  Randenbush. 

8  P.  388. 

A  plea  that  the  same  bank-bill  which  the  defendant  is  indioted  for  passing  was  giren  in 
eyidence  under  a  former  indictment,  and  the  defendant  was  then  acquitted,  is  bad ;  it  doM 
not  show  the  former  indictment  was  for  the  same  offence. 

The  case  is  stated  in  the  opinion  of  the  court 

Butler^  (attorney-general,)  for  the  United  States. 

No  counsel  cotUrd. 

•Marshall,  C.  J.,  delivered  the  opinion  of  the  court.  [  •SSO  ] 

The  defendant  was  indicted  in  April,  1833,  in  the  circuit 
court  for  the  district  of  Pennsylvania,  for  passing  a  counterfeit  note 
of  the  denomination  of  $10,  purporting  to  be  a  note  of  the  Bank  of 
the  United  States,  with  intent  to  defraud  the  bank,  &c. 

He  pleaded  that  the  note  described  in  the  indictment  had  been 
heretofore  given  in  evidence  on  the  trial  of  the  defendant,  upon  a 
former  indictment  found  against  him  for  passing  another  counterfeit 
$10  note,  upon  which  indictment  he  had  been  acquitted. 

The  United  States  demurred  to  this  plea,  and  the  defendant  joined 
in  demurrer. 

The  judges  were  opposed  in  opinion,  on  the  question  whether  the 
judgment  on  the  demurrer  should  be  entered  in  favor  of  the 
United  States  or  of  the  prisoner,  which  division  of  *  opinion  [  *  290  ] 
is  ordered  to  be  certified  to  the  supreme  court  of  the  United 
States. 

The  offence  for  ^^hich  the  defendant  was  indicted,  and  to  which 
indictment  he  pleaded  the  plea  of  a  former  acquittal,  was  entirely  a 
distinct  offence  firom  that  on  which  the  verdict  of  acquittal  was 
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found.  The  plea  does  not  show  that  he  had  ever  been  indicted  for 
passing  the  same  counterfeit  bill,  or  that  he  had  ever  been  put  in 
jeopardy  for  the  same  offence.  We  are,  therefore,  of  opinion  that 
the  matter  pleaded  is  no  bar  to  the  indictment,  and  that  the  demurrer 
ought  to  be  sustained.     A  certificate  to  this  effect  is  to  be  given. 


In  the  Matter  of  the  Life  and  Fire  Insurance  Company  of  Ndw 
York,  Plaintifis,  v.  The  Heirs  of  Nicholas  Wilson. 

8  F.  291. 

If  a  judge  of  the  district  or  circuit  court  die,  his  successor  has  power  to  grant  a  new  trial; 

if  he  refuses  a  new  trial,  from  want  of  information  as  to  the  facts,  he  must  sign  the  judg^ 

ment,  where  the  practice  of  the  court  requires  his  signature. 
The  act  of  signing  a  judgment  is  ministerial,  and  a  mandamua  was  issued  requiring  the  judge 

to  do  it. 

The  case  is  stated  in  the  opinion  of  the  court. 

Selden  and  Jones^  for  the  plaintiff! 

Coxe  and  Porter^  contra. 

[  •  292  ]  *  A  suit  was  commenced  in  the  district  court  of  the  United 
States  for  the  eastern  district  of  Louisiana,  on  the  26th  of 
May,  1826.  The  action  was  brought  on  a  mortgage  on  real  property 
and  slaves,  in  the  State  of  Louisiana,  to  secure  the  payment  of  a  large 
sum  of  money.  And,  at  the  first  term,  the  following  judgment  was 
entered :  '^  In  this  case,  the  plaintiffs  having  filed,  in  this  court,  a  trans- 
action entered  into  between  the  parties,  before  Qreenbury  Ridgley 
Stringer,  Esq.,  a  notary  public  in  and  for  the  city  of  New  Orleans,  and 
the  same  being  read  to  the  court,  it  is  thereupon  ordered,  adjudged, 
and  decreed  that,  in  pursuance  of  said  transaction,  judgment  be  en- 
tered up  in  favor  of  the  plaintiffs,  for  all  the  notes  therein  specified, 
which  have  become  due  and  payable,  with  seven  per  cent  interest 
thereon,  firom  the  time  they,  and  each  of  them  respectively,  arrived  at 
maturity,  to  wit :  the  sum  of  $1,100,  due  on  the  18th  of  November, 
1824 ;  the  sum  of  $4,000,  due  on  the  18th  of  January,  1825 ;  the  sum 
of  $960,  due  on  the  18th  day  of  May,  1825 ;  the  sum  of  $725,  due  on 
the  18th  of  November,  1825 ;  and  the  sum  of  $4,000,  due  on  the  18th 
of  January,  1826.  It  is  farther  ordered,  adjudged,  and  decreed,  in 
pursuance  of  the  transaction  aforesaid,  that  whenever  any  of  the  notes 
mentioned  in  said  transaction,  as  yet  not  arrived  at  maturity,  shall 
become  due  and  payable,  that  then  judgment  shall  be  entered  up  for 
the  plaintiffs,  upon  all  and  every  of  the  said  notes,  as  they  arrive  at 
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matnrity,  with  seven  per  cent  interest,  from  the  time  they  become 
due  and  payable,  nntil  their  final  judgment.  It  is  further  ordered, 
adjudged,  and  decreed  that  there  shall  be  a  stay  of  execution  on  said 
judgment,  until  the  18th  day  of  January,  1829 ;  and  that,  if  the 
amount  of  the  judgment  in  this  suit  is  not  then  paid,  including  prin- 
cipal, interest,  and  costs,  on  said  day,  that  the  said  slaves  and  mov- 
able property  described  in  the  mortgage  mentioned  in  plaintiff's  peti- 
tion, shall  be  sold  according  to  law,  to  satisfy  the  judgment  in  the 
premises." 

By  the  code  of  practice  of  Louisiana,  sec.  3  and  art  546,  it  is 
provided  that  ^  the  judge  must  sign  all  definitive  or  final 
*  judgments  rendered  by  him,  but  he  shall  not  do  so,  until  [*293] 
three  judicial  days  have  elapsed,  to  be  computed  firom  the 
day  when  such  judgments  were  given." 

In  conformity  with  the  practice  of  the  state  courts  under  this  law, 
it  seems  the  district  court  of  the  United  States  in  Louisiana  has 
adopted  a  rule  which  requires  all  its  judgments  to  be  signed.  But 
the  judge  who  rendered  the  above  judgment,  departed  this  life  before 
he  signed  it,  and  no  proceedings  were  had  in  the  case  until  the  21st 
of  May,  1832,  when  a  notice  was  filed  in  the  clerk's  office,  to  the 
heirs  of  Wilson,  that  at  the  next  term  application  would  be  made  to 
the  district  judge,  on  behalf  of  the  plaintiffs,  to  sign  the  judgment 
A  motion  to  this  effect  was  made,  which  was  overruled  by  the  court 

At  the  last  term  of  this  court,  a  rule  was  granted  on  the  district 
judge  to  show  cause  why  a  mandamus  should  not  be  issued,  com- 
manding him  to  sign  the  judgment  and  direct  execution.  And,  at 
the  present  term,  the  district  judge,  in  obedience  to  the  rule,  gives 
the  following  reasons  why  he  refused  to  sign  the  judgment  and  award 
execution  in  the  case. 

"At  the  May  term,  1826,  Judge  Robinson  caused  the  judgment  to 
be  entered.  That  he  did  not  sign  the  judgment,  although  he  held 
three  terms  afterwards,  and  did  not  die  until  in  the  autumn  of  1828. 
And  now,  the  plaintiffs  move  that  I,  as  his  successor,  shall  sign  the 
judgment,  in  order  to  render  it  executory. 

"  This  application  is  resisted  by  the  defendants,  on  several  grounds, 
but  principally.  First  Because  they  say  there  never  was  any  legal 
judgment  given ;  and,  secondly,  that  the  record  of  the  proceedings 
does  not  exhibit  such  a  case  as  entitled  the  plaintiffs  to  judgment 

"  If  the  first  position  of  the  defendants  be  correct,  namely,  that  no 
legal  judgment  has  been  given,  the  application  of  the  plaintiffs  must 
fail. 

"  By  a  positive  law  of  the  State  of  Louisiana,  all  judgments  ren- 
dered, if  not  set  aside  for  legal  cause  within  a  given  number  of  days, 
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must  be  signed  by  the  judge  before  execution  can  be  taken  out  upon 
them ;  in  other  words,  the  judgments  are  not  complete,  or  rather  are 
no  judgments  at  all,  until  they  are  so  signed.  A  law  of  this  State 
expressly  requires  the  signature  of  the  judge,  before  the  judgment 

can  be  carried  into  elSect;  for,  there  may  arise  sufficient 
[  •  294  ]  reasons  between  the  rendition  *  of  a  judgment  pro  formOf 

and  the  time  allowed  for  signing  it,  to  induce  the  judge  to 
withhold  his  signature.  That  such  reasons  did  arise  in  this  case, 
may  be  presumed;  for  it  is  a  legal  presumption  that  public  function- 
aries perform  their  duty  when  required ;  and,  although  it  is  not  ex- 
pected that  a  judge  will  call  for  and  sign  judgments,  without  being 
so  required,  yet  it  is  strange  that  a  party  so  much  interested  should 
not  have  made  application  to  the  judge,  in  the  course  of  two  years, 
to  sign  this  judgment;  and  it  is  also  remarkable  that  the  plaintiffs' 
attorney  of  record,  who  procured  the  making  of  the  judgment  entries, 
never  has,  to  this  day,  made  any  such  application;  but,  on  the  con- 
trary, the  record  shows  that  they  subsequently  instituted  new  suits, 
in  the  name  of  the  assignees  of  the  original  plaintiffs,  against  the 
same  defendants,  to  recover  the  amount  now  in  controversy.  Why 
did  they  proceed  in  this  manner,  if  they  had  a  right  to  the  originsd 
judgment?  The  judge's  signature  to  a  judgment  being,  by  our  law, 
an  essential  part  of  it,  inasmuch  as  it  is  a  dead  letter  without  it,  it 
follows  that  he  who  signs  it,  thereby  makes  it  his  own  judgment. 
Therefore,  were  I  to  give  validity  to  what  is  here  called  a  judgment, 
by  affixing  to  it  my  signature,  would  it  not  be  to  pronounce  on  the 
rights  of  the  parties  whose  cause  I  have  never  heard  ?  " 

These  and  other  reasons  assigned  in  illustration  of  the  principles 
above  stated,  induced  the  district  judge  to  refuse  his  signature  to  the 
judgment. 

[  •  302  ]       *  McLean,  J.,  delivered  the  opinion  of  the  court. 

This  case,  as  stated  in  the  opinion  of  the  court,  wus  as 
follows:  — 

In  the  argument,  on  the  motion  to  make  the  rule  for  a  ma/ndamus 
absolute,  various  objections  were  taken  against  the  jurisdiction  of 
the  district  court. 

It  is  insisted  that  the  plaintiffs,  in  their  corporate  capacity,  c€m 
neither  make  a  contract  in  Louisiana,  nor  enforce  it  in  that  State  by 
suit ;  and  if  they  could,  the  proceedings  in  the  case  were  erroneous, 
and  might  be  reversed  on  a  writ  of  error. 

In  the  consideration  of  the  question  now  before  the  court,  they  do 
not  consider  themselves  authorized  to  examine  into  the  regularity  of 
the  proceedings  in  the  case  before  the  district  court,  as  they  would 
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do  on  a  writ  of  error.  The  point  of  inquiry  is,  whether  the  district 
judge,  under  the  circumstances  of  the  case,  was  bound  to  sign  the 
judgment 

The  writ  of  mcmdamus  is  subject  to  the  legal  and  equitable  discre- 
tion of  the  court,  and  it  ought  not  to  be  issued  in  cases 
•  of  doubtful  right     But  it  is  the  only  adequate  mode  of    [  *  303  ] 
relief,  where  an  inferior  tribunal  refuses  to  act  upon  a  sub- 
ject brought  properly  before  it 

In  this  case,  the  district  judge  seems  to  think  that,  as  the  judg- 
ment was  not  rendered  by  him,  he  has  no  power  to  grant  a  new  trial, 
as  he  is  not  acquainted  with  the  facts  and  circumstances  which 
should  influence  his  discretion  in  making  such  an  order ;  and  that, 
consequently,  he  is  not  bound  to  sanction  the  judgment  by  his 
signature. 

By  the  law  of  Louisiana,  and  the  rule  adopted  by  the  district 
court,  the  judgment,  without  the  signature  of  the  judge,  cannot  be 
enforced.  It  is  not  a  final  judgment,  on  which  a  writ  of  error  may 
issue,  for  its  reversal.  Without  the  action  of  the  judge,  the  plaintiffs 
can  take  no  step,  unless  it  be  the  one  they  have  taken,  in  this  case. 
They  can  neither  issue  execution  on  the  judgment,  nor  reverse  the 
proceedings  by  writ  of  error.  And  if  the  reasons  assigned  by  the 
judge  shall  be  deemed  a  sufficient  answer  to  the  rule,  the  plaintiffs 
are  without  remedy  on  their  judgment 

But  the  district  judge  is  mistaken  in  supposing  that  no  one  but 
the  judge  who  renders  the  judgment  can  grant  a  new  trial.  He,  as 
the  successor  of  his  predecessor,  can  exercise  the  same  powers,  and 
has  a  right  to  act  on  every  case  that  remains  undecided  upon  the 
docket,  as  fully  as  his  predecessor  could  have  done.  The  court 
remains  the  same,  and  the  charge  of  the  incumbents  cannot  and 
ought  not,  in  any  respect,  to  injure  the  rights  of  litigant  parties. 

The  case  referred  to  in  6  Wheat.  642,  6  Cond.  Rep.  170,  asserts 
nothing  in  opposition  to  this  principle.  A  motion  for  a  new  trial  is 
always  addressed  to  the  discretion  of  the  court,  and  this  court  will 
not  control  the  exercise  of  that  discretion  by  a  circtiit  court,  either  by 
a  writ  of  mandamuSj  or  on  a  certificate  of  division  between  the 
judges. 

After  the  rendition  of  the  judgment,  three  days  are  allowed  by 
the  law  of  Louisiana,  within  which  to  move  for  a  new  trial ;  and  if 
no  new  trial  shall  have  been  granted,  the  judge  is  required  to  sign 
the  judgment  at  the  expiration  of  this  time.  It  may  be  in  the  power 
of  a  judge,  under  this  law,  in  the  state  court,  where  the  judgment 
has  not  been  signed,  to  grant  a  new  trial  after  the  lapse  of 
a  much  longer  time  than  is  specified  in  *  the  act ;  but  this  [  *  304  ] 
VOL.  XI.  10  r^  T 
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question  is  not  raised  in  the  present  case,  as  the  district  judge  has, 
in  not  granting  a  new  trial,  decided  against  it  It  is  immaterial 
what  reasons  may  have  influenced  this  decision,  as  it  was  a  mat- 
ter which  rested  in  his  discretion.  But  the  important  inquiry  is, 
whether,  after  refusing  to  grant  a  new  trial,  either  on  a  full  consid- 
eration of  the  merits,  or  because  he  had  not  a  sufficient  knowledge 
of  them,  he  was  not  bound  to  sign  the  judgment. 

On  a  mandamus  a  superior  court  will  never  direct  in  what  manner 
the  dii^cretion  of  an  inferior  tribunal  shall  be  exercised ;  But  they 
will,  in  a  proper  c€ise,  require  the  inferior  court  to  decide.  But,  so 
far  as  it  regards  the  case  under  consideration,  the  signature  of  the 
judge  was  not  a  matter  of  discretion.  It  followed  as  a  necessary 
consequence  of  the  judgment,  unless  the  judgment  had  been  set 
aside  by  a  new  trial.  The  act  of  signing  the  judgment  is  a  ministe- 
rial and  not  a  judicial  act  On  the  allowance  of  a  writ  of  error,  a 
judge  is  required  to  sign  a  citation  to  the  defendant  in  error ;  he  is 
required,  in  other  cases,  to  do  acts  which  are  not  strictly  judicial. 

The  judgment  may  be  erroneous,  but  this  is  no  reason  why  the 
judge  should  not  sign  it  Until  his  signature  be  affixed  to  the  judg- 
ment, no  proceedings  can  be  had  for  its  reversal  He  has,  therefore, 
no  right  to  withhold  his  signature,  where,  in  the  exercise  of  his  dis- 
cretion, he  does  not  set  aside  the  judgment  As  well  might  a  judge 
refuse  to  enter  up  the  judgment  upon  a  verdict,  which  he  would  not 
or  could  not  set  aside,  as  to  withhold  his  signature  in  the  present 
case.  The  cause  should  be  placed  in  such  a  posture  as  to  enable  the 
plaintiffs  to  proceed  to  another  trial,  or  to  take  out  execution  on 
their  judgment  As  the  former  has  not  been  done,  the  latter  may  be 
claimed  by  the  plaintiffs  as  a  matter  of  right 

This  court,  therefore,  direct  that  the  writ  of  ma/ndamus  be  issued, 
directing  the  district  judge  to  sign  the  judgment,  agreeably  to  the 
prayer  of  the  plaintifis. 

[  •  305  ]      •  A  similar  writ  was  issued  in  another  case  in  favor  of  the 
same  plaintiffs,  v.  Christopher  Adams,  which  depended  on 
the  same  principles  as  the  preceding  case. 

8  P.  806;  9  P.  678;  11  P.  861 ;  18  P.  279;  14  P.  299,  614;  11  H.  272;  22  H.  174; 

7  Wal.  864. 


BiOHARD  R.  Keenb,  naintiff  in  Eiror,  v.  John  INCDonough. 

8  P.  808. 

An  adjudication  of  a  Spanish  tribunal  made  after  the  cession  of  Louisiana  to  the  United 
States,  bnt  before  possession  taken,  between  prirate  parties,  is  ralid. 
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This  case  is  stated  in  the  opinion  of  the  ootut. 

Chimesy  fox  the  defendant 

•  No  connsel  for  the  plaintiff. 

Thompson,  J.,  delivered  the  opinion  of  the  court 

The  writ  of  error  in  this  case,  brings  up  the  record  of  a  judgment 
rindered  against  the  plaintiff  in  error,  in  the  district  court  of  the 
United  States  for  the  eastern  district  of  Louisiana.  The  plaintiff, 
according  to  the  course  of  proceedings  in  that  State,  presented  his 
petition  to  the  court,  stating,  that  on  the  22d  of  May,  1803,  in  virtue 
of  a  lawful  purchase  at  public  sale,  duly  and  legally  made  by  Don 
Carlos  de  Grand  Pre,  governor  of  the  post  and  establishment  at 
Baton  Rouge,  he  became  the  owner  and  proprietor  of  a  tract  of  land, 
appertaining  to  the  "  testamentaria,"  or  succession  of  the  deceased 
Poussett,  particularly  describing  the  same,  (being  the  land  in  ques- 
tion,) and  annexing  to  his  petition  the  document  or  adjudication,  by 
which  he  alleges  that  the  title  to  the  land  was  vested  in  him,  of 
which  he  was  never  thereafter  legally  devested,  as  he  alleges. 

A  plea  to  the  jurisdiction  of  the  court  was  interposed  by  the  de- 
fendant, alleging  that  the  plaintiff  was  a  citizen  of  Louisiana,  of 
which  State  the  defendant  was  also  a  citizen.  Upon  the  trial  of  the 
issue  joined  upon  this  plea,  the  jury  found  that  the  plaintiff  was  not 
a  citizen  of  the  State  of  Louisiana. 

The  defendant  then  filed  an  answer  to  the  petition,  denying  all 
and  singular  the  allegations  contained  in  the  petition,  and 

•  averring  that  the  petitioner  has  no  title  whatever  to  the  [  *  309  ] 
land  in  question.  That,  if  any  such  adjudication  as  is  pre- 
tended by  him  ever  was  made,  the  same  was  afterwards  annulled. 
And  he  ftirther  pleads  that  he  is  the  true  and  legal  owner  of  the 
said  tract  of  land,  by  good  and  valid  tide,  and  that  he  has  had  pos- 
session  under  the  same  for  thirty  years  and  upwards,  &c. 

The  adjudication  upon  which  the  plaintiff  rests,  as  the  evidence 
of  his  title,  states  that  he  being  the  last  and  highest  bidder,  the  land 
was  adjudicated  to  him ;  and  he  having  no  security  to  offer,  he  en- 
gages to  execute  a  mortgage  in  trust  on  the  property,  which  was 
accepted  by  the  testamentary  executors,  on  condition  that  he  shall 
immediately  pay  to  Don  Thomas  Durnford,  one  of  the  executors, 
$600,  a  portion  of  the  purchase-money,  to  be  applied  to  the  payment 
of  the  claim  of  Joyce  and  Turnbull,  against  the  said  estate. 

According  to  the  plaintiff's  own  showing,  therefore,  his  title  was 
not  absolute,  but  conditional;  and  the  record  contains  subsequent 
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proceedings  by  the  executors  of  Poussett,  to  annul  the  former  adju- 
dication for  non-fulfilment  of  the  conditions  upon  which  the  sale 
was  made.  For  this  purpose  a  petition  was  presented  to  the  gov- 
ernor Grand  Pre,  setting  forth  the  sale,  and  the  condition  upon 
which  it  was  made,  and  alleging  that  the  plaintiff  had  not  paid  the 
$600,  nor  given  the  mortgage  to  secure  the  purchase-money,  and 
praying  a  decree  to  make  null  and  void  the  former  sale,  and  that  the 
land  might  be  again  exposed  to  sale.  And,  on  the  24th  of  April, 
1804,  a  decree  was  entered,  setting  forth  that  it  having  been  proved 
that  Don  Richard  Raynal  Keene  had  absented  himself  from  the 
country,  without  having  complied  with  the  conditions  of  the  sale 
made  to  him,  it  is  decreed  according  to  law,  and  the  rules  which 
govern  in  like  cases,  that  the  adjudication  to  him  is  annulled,  and 
that  the  plantation  be  again  exposed  to  public  sale,  which  was 
accordingly  done  on  the  2d  of  June,  1804,  and  finally  adjudged  to 
Don  Miguel  Mahier,  for  the  sum  of  $5,500,  he  being  the  last  and 
highest  bidder  at  that  sum ;  and  the  adjudication  alleges  that  pos- 
session was  given  to  him ;  and  the  defendant  then  deduces  a  title 
firom  Don  Miguel  Mahier  to  himself. 

The  plaintiff  in  error  not  having  appeared  to  argue  his  cause,  or 
suggest  the  errors  of  which  he  complains,  the  court  cannot 
[  •  310  ]  *  perceive  on  what  grounds  he  can  rely,  to  reverse  the  judg- 
ment of  the  court  below.  The  record  contains  no  evidence 
whatever  of  his  having  paid  any  part  of  the  purchase-money.  This 
is  not  even  alleged  in  the  petition;  and,  indeed,  a  contrary  inference 
is  to  be  drawn  from  what  he  does  allege  ;  for,  he  states  that,  although 
not  bound  to  account  for  a  greater  sum  than  the  price  at  which  the 
land  was  sold  to  him,  yet  he  will  agree  to  pay,  not  only  that  price, 
but  any  sum  that  shall  be  equivalent  to  the  price  for  which  the  land 
sold  on  the  second  sale. 

The  petition  alleges  that  the  proceedings  under  which  the  second 
sale  was  made  were  irregular  and  unlawful. 

Should  it  be  admitted  that  it  was  competent  for  the  plaintiff  to 
impeach  this  adjudication,  and  show  that  the  proceedings  were  irreg- 
ular and  unlawful,  the  record  contains  no  offer,  at  the  trial,  to  show 
any  irregularity  or  illegality  in  those  proceedings;  they  must,  at 
least,  be  taken  as  primd  fade  evidence  of  a  judicial  proceeding,  to 
pass  the  title  of  land,  according  to  the  course  and  practice  of  the 
Spanish  law  in  that  province. 

The  authority  of  the  governor  to  take  jurisdiction  in  such  cases,  is 
admitted  by  the  plaintiff's  own  showing ;  for  the  title  set  up  by  him 
rests  upon  the  authority  of  the  same  governor,  who  adjudicated  the 
second  sale  under  which  the  defendant  claims ;  and  the  first  sale 
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being  conditional,  and  the  conditions  not  performed,  no  doubt  can  be 
entertained  but  that  the  second  proceeding  and  sale  must  be  consid- 
ered, at  least  as  primd  facie  evidence  of  what  they  purport  to  have 
been  ;  and  this  is  sufficient  to  warrant  the  judgment  or  decree  of  the 
court  below. 

The  adjudication  having  been  made  by  a  Spanish  tribunal,  after 
the  cession  of  the  country  to  the  United  States,  does  not  make  it 
void,  for  we  know,  historically,  that  the  actual  possession  of  the  ter- 
ritory was  not  surrendered  until  some  time  after  these  proceedings 
took  place.  It  was  the  judgment,  therefore,  of  a  competent  Spanish 
tribunal,  having  jurisdiction  of  the  case,  and  rendered  whilst  the 
country,  although  ceded,  was,  de  facto^  in  the  possession  of  Spain, 
and  subject  to  Spanish  laws.  Such  judgments,  so  far  as  they  affect 
the  private  rights  of  the  parties  thereto,  must  be  deemed  valid. 

This  view  of  the  case  supersedes  the  necessity  of  considering  the 
question  of  prescription. 

•The  judgment  or  decree  of  the  court  below  is,  accord-  [  *  311  ] 
ingly,  affirmed. 

12  P.  410;  14  P.  353. 


Charles  A.  Davis,  Consul  of  the  King  of  Saxony,  Plaintiff  in 
Error,  t;.  Isaao   Packard,  Henry   Disdier,  and  William   Mor- 

PHY. 

8  P.  312. 

Upon  a  writ  of  error  to  the  court  for  the  correction  of  errors  for  the  State  of  New  Tork,  its 
judgment  was  reversed  by  this  court,  and  a  mandate  sent  to  proceed  according  to  the 
opinion  of  this  court.  The  court  of  errors  thereupon  entered  a  reversal  of  its  judgment, 
and  declared  that  only  an  error  in  fact  being  assigned,  which  they  had  no  jurisdiction  to 
try,  the  writ  of  error  out  of  that  court  must  be,  and  the  same  was  dismissed.  Heid,  that 
the  mandate  was  not  disobeyed. 

Though  the  highest  codrt  of  a  State  to  which  a  writ  of  error  goes  from  this  court,  cannot 
reexamine  a  reversal  or  affirmance  here,  and  though  the  judgment  of  this  court,  that  thp 
judgment  of  the  state  court  be  reversed,  does,  (pw  facto^  reverse  it,  yet  if  the  mandato 
does  not  direct  any  mode  of  proceeding  thereon,  the  state  court  must  judge  of  its  own 
jurisdiction,  and  proceed  accordingly. 

The  case  is  stated  in  the  opinion  of  the  court. 

White^  for  the  plaintifE 

Selden^  contrk 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *  320  ] 

This  is  a  writ  of  error  to  a  judgment  rendered  bv  the 
court  for  the  correction  of  errors  of  the  State  of  New  York. 
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The  defendants  in  error  had  obtained  a  judgment  against  Charles 
A.  Davis,  in  the  supreme  court  of  New  York,  which  was  removed 
by  writ  of  error  into  the  court  for  correction  of  errors.  In  that  court 
the  said  Davis  assigned  for  error,  that  he  was,  when  the  suit  was 
instituted,  and  has  ever  since  continued  to  be,  consul-general  of  his 
Majesty  the  king  of  Saxony,  in  the  United  States,  and  ought, 
according  to  the  constitution  and  laws  of  the  United  States,  to  have 
been  impleaded  in  the  said  supreme  court  of  the  United 
[  *  321  ]  States,  or  in  some  district  *  court  of  the  said  United  States, 
and  that  the  said  supreme  court  had  not  jurisdiction,  and 
ought  not  to  have  taken  to  itself  the  cognizance  of  the  said  cause. 
The  defendants  in  error  replied  that  there  was  no  error;  and  the 
court  for  the  correction  of  errors  affirmed  the  judgment  of  the  su- 
preme court. 

This  last  judgment  wa!^  brought  before  this  court  in  conformity 
with  the  26th  section  of  the  Judicial  Act,'  and  this  court  being  of 
opinion  "that  the  said  Charles  A.  Davis  being  consul-general  of 
the  king  of  Saxony,  exempted  him  from  being  sued  in  the  state 
court,  and  that,  by  reason  thereof,  the  judgment  rendered  by  the 
court  for  the  correction  of  errors  was  erroneous ;  therefore,  it  was 
considered,  ordered,  and  adjudged  that  the  judgment  of  the  said 
court  for  the  correction  of  errors  should  be,  and  the  same  is  reversed ; 
and  that  this  cause  be  remanded  to  the  said  court  for  correction  of 
errors,  with  directions  to  conform  its  judgment  to  this  opinion." 

The  mandate  issued  in  pursuance  of  this  judgment  having  been 
received  by  the  court  for  the  correction  of  errors,  that  court  declared 
and  adjudged,  "that  a  consul-general  of  the  king  of  Saxony  is,  by 
the  constitutiDn  and  law  of  the  United  States,  exempt  from  being 
sued  in  a  state  court*,"  and  did  further  adjudge  and  declare  "that 
the  supreme  court  of  the  State  of  New  York  is  a  court  of  general 
common  law  jurisdiction,  and  that,  by  the  laws  of  this  State,  this 
court  (the  court  of  errors)  has  no  jurisdiction,  power,  or  authority 
to  reverse  a  decision  of  the  said  supreme  court  for  any  error  in  fact, 
or  any  other  error  than  such  as  appears  upon  the  face  of  the  record 
and  proceedings  of  the  said  supreme  court ;  and  that  no  other  errors 
can  be  assigned  or  regarded  as  a  ground  of  reversal  of  a  judgment 
of  the  said  supreme  court,  than  such  as  appear  upon  the  record  and 
proceedings  of  the  said  supreme  court,  and  which  relate  to  questions 
which  have  actually  been  brought  before  the  justices  of  that  court 
for  their  decision  thereon,  by  a  plea  to  the  jurisdiction  of  the  court, 
or  otherwise ;  and  that  this  court  was  not  authorized  to  notice  the 
allegations  of  the  said  Charles  A.  Davis,  assigned  for  error  in  this 

1 1  Stats,  at  Large,  85. 
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court,  that  he  was  consul-general  of  the  king  of  Saxony,  or  to  try 
the  truth  of  the  said  allegation,  or  to  regard  the  said  aUegatioa  as 
true;  and  that,  by  the  laws  of  this  State,  the  replication  of  the 
defendant  to  an  assignment  of  errors,  that  there  is  no  error 
in  the  record  'and  proceedings  aforesaid,  or  in  the  giving  [•322] 
of  the  judgment  of  the  supreme  court,  was  not  an  admis- 
sion of  any  matter  assigned  as  error  in  factj  or  which  was  not  prop- 
erly assignable  for  error  in  this  court ;  and  that  if  there  was  no  error 
upon  the  face  of  the  record  and  the  proceedings  in  the  supreme 
court,  the  defendant  in  error  was  entitled  to  a  judgment  of  affirm- 
ance, according  to  the  laws  of  this  State,  any  matter  assigned  for 
error  in  fact,  to  the  contrary  notwithstanding.  And  it  is  further 
declared  and  adjudged,  that  by  the  laws  of  this  State,  if  there  be 
any  error  in  a  judgment  of  the  said  supreme  court,  or  in  the  pro- 
ceeding, which  is  properly  assignable  for  error  in  fact,  the  party 
aggrieved  by  such  error  may  sue  out  a  writ  of  error  coram  vobiSj 
returnable  to  the  said  supreme  court,  upon  which  the  plaintiff  in 
error  may  assign  errors  in  fact  And  if  such  errors  in  fact  are  ad- 
mitted, or  are  found  to  be  true  by  the  verdict  of  a  jury,  upon  an 
issue  joined  thereon,  the  said  supreme  court  may  revoke  their  said 
judgment;  and  that  for  any  error  in  the  judgment  of  the  said  su- 
preme court,  upon  the  said  writ  of  error  coram  vobiSy  this  court  has 
jurisdiction  and  authority,  upon  a  writ  of  error  to  the  said  supreme 
court,  to  review  the  said  last-mentioned  judgment,  and  to  give  such 
judgment  in  the  premises  as  the  said  supreme  court  ought  to  have 
given.  It  is  therefore  the  opinion  of  this  court  that,  although  the 
said  Charles  A.  Davis,  the  plaintiff  in  error  in  this  cause,  might  have 
been  the  consul-general  of  the  king  of  Saxony,  and,  as  such,  was 
not  liable  to  be  sued  in  the  state  court,  yet,  inasmuch  as  the  fact 
that  he  was  such  consul  nowhere  appeared  in  the  record  of  the 
judgment  of  the  said  supreme  court,  the  defendant  in  error  is  enti- 
tled to  the  judgment  of  this  court,  affirming  the  judgment  of  the 
said  supreme  court  But  the  defendant  in  error  having,  upon  the 
filing  of  the  said  mandate  of  the  said  supreme  court  of  the  United 
States,  applied  to  this  court  to  dismiss  the  writ  of  error  to  the  said 
supreme  court  of  this  State,  it  is  therefore  ordered  and  adjudged 
that  the  last-mentioned  writ  of  error  be  quashed ;  and  it  is  further 
ordered  and  adjudged  that  the  defendants  in  error  recover  against 
the  plaintiff  in  error  their  costs,  &c" 

This  judgment,  also,  has  been  brought  before  this  court  by  writ 
of  error,  and  it  has  been  argued  that  the  mandate  on  the 
•former  judgment  has  been  disregarded,  and  that,  conse-  [  *  323  ) 
quently,  this  second  judgment  ought  to  be  reversed. 

Digitized  by  LjOOQIC 


116         SUPREME   COURT  OF   THE   UNITED   STATES. 
Davis  V.  Packard.    8  P. 

The  court  has  felt  great  difficulty  on  this  question.  The  impor- 
tance of  preserving  uniformity  in  the  construction  of  the  constitutioni 
laws,  and  treaties  of  the  United  States,  must  be  felt  by  all ;  and  the 
impracticability  of  maintaining  this  uniformity,  unless  the  power  of 
supervising  all  judgments  in  which  the  constitution,  laws,  or  treaties 
of  the  United  States  may  be  drawn  into  question,  be  vested  in  some 
single  tribunal,  is  too  apparent  for  controversy.  The  people  of  the 
United  States  have  vested  that  power  in  this  tribunal,  and  its  high- 
est duty  is  to  exercise  it  with  fidelity.  The  point  of  difficulty  in 
this  case  is  to  decide  whether  the  legitimate  exercise  of  this  power 
has  been  obstructed  by  the  judgment  of  the  court  of  errors  of  New 
York,  now  under  consideration. 

It  is  not  to  be  admitted  that  the  court  whose  judgment  has  been 
reversed  or  affirmed,  can  rejudge  that  reversal  or  affirmance  ;  but  it 
must  be  conceded  that  the  court  of  dernier  ressort  in  every  State  de- 
cides upon  its  own  jurisdiction,  and  upon  the  jurisdiction  of  all  the 
inferior  courts  to  which  its  appellate  power  extends.  Assuming  these 
propositions  as  judicial  axioms,  we  will  inquire  whether  the  judg- 
ment of  the  court  of  errors  for  the  State  of  New  York  is  in  violation 
of  the  mandate  of  this  court 

The  original  judgment  of  the  court  of  errors,  which  was  brought 
before  this  court,  was  reversed  in  terms.  This  reversal  was  not  to 
depend  upon  any  act  to  be  performed,  or  opinion  to  be  given  by  the 
court  of  errors ;  but  stood  absolute  by  the  judgment  of  this  court. 
So  is  the  law,  and  so  was  the  judgment  rendered  by  this  court  Its 
language,  after  expressing  the  opinion  that  Charles  A.  Davis,  being 
consul-general  of  the  king  of  Saxony,  exempted  him  from  being 
sued  in  a  state  court,  is,  '^  therefore  it  is  considered,  ordered,  and  ad- 
judged by  this  court,  that  the  judgment  of  the  said  court  for  the 
correction  of  errors  be,  and  the  same  is  hereby  reversed."  On  filjuig 
the  mandate  there  the  said  judgment  stood  reversed. 

Neither  the  judgment  nor  mandate  of  this  court  prescribed,  in 
terms,  the  judgment  which  should  be  rendered  by  the  court  of  errors 
of  New  York.  This  court  proceeded  to  order  that  the  cause  be 
remanded  to  the  said  court  for  the  correction  of  errors, 
[  •  324  ]  *  with  directions  to  conform  its  judgment  to  the  opinion  of 
this  court  The  opinion  expressed  therein  was,  that  Charles 
A.  Davis,  being  consul-general  of  the  king  of  Saxony,  exempted 
him  from  being  sued  in  the  state  court 

The  judgment  rendered  in  the  court  of  errors  being  thus  reversed, 
because  of  this  exemption,  it  was  for  the  court  of  errors  to  inquire 
and  decide  in  what  manner  it  should  conform  its  judgment  to  this 
opinion.    Had  that  court  reentered  its  former  judgment,  the  direct 
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opposition  of  this  proceeding  to  the  mandate  would  have  been  ap- 
parent But  this  was  not  done.  The  court  of  error  admitted  the 
exemption  of  Charles  A.  Davis  from  being  sued  in  the  courts  of  a 
State;  but  added  that  the  fact  did  not  appear  in  the  record  of  the 
proceedings  of  the  supreme  court  of  New  York ;  and  that  its  own 
power  did  not  extend  to  the  reversal  of  any  judgment  of  that  court, 
for  an  error  of  fact  not  apparent  on  the  face  of  the  record,  though  it 
should  be  assigned  as  error  in  the  court  for  the  correction  of  errors. 

This  could  only  be  effected,  regularly,  by  suing  out  a  writ  of  error 
coram  vobis^  in  the  supreme  court  of  the  State,  whose  judgment  on 
that  writ  might  be  revised  in  the  court  for  the  correction  of  errors. 

The  court  also  added  its  opinion  that  the  defendant  in  error  was 
entitled  to  its  judgment  affirming  that  of  the  supreme  court,  but  did 
not  give  the  judgment  of  affirmance.  Upon  filing  the  mandate  the 
counsel  for  the  defendant  in  error  moved  the  court  to  dismiss  the 
writ  of  error  to  the  supreme  court  of  the  State,  and  the  court  ordered 
it  to  be  quashed. 

The  judgment  of  the  court  of  errors  then  affirming  the  judgment 
of  the  supreme  court  of  the  State  stands  reversed,  and  the  writ  of 
error  to  that  judgment  is  quashed,  leaving  the  defendant  in  the 
original  action,  at  full  liberty  to  sue  out  and  prosecute  his  writ  of 
error  coram  vobis^  for  its  reversal  in  the  supreme  court  of  New 
York. 

If  the  jurisdiction  of  the  court  for  the  correction  of  errors  doe& 
not,  according  to  the  laws  by  which  the  judicial  system  of  New 
York  is  organized,  enable  that  court  to  notice  errors  in  fact  in  the 
proceedings  of  the  supreme  court,  not  apparent  on  the  face  of  the 
record,  it  is  difficult  to  perceive  how  that  court  could  con- 
form its  judgment  to  that  of  this  court,  otherwise  than  *  by  [  *  325  ] 
quashing  its  writ  of  error  to  the  supreme  court  Had  that 
been  its  original  judgment,  it  is  not  believed  that  this  court  would 
have  reversed  it;  and  we  do  not  think  that,  as  now  rendered,  it  can 
be  held  to  be  erroneous. 

The  judgment  is  affirmed,  with  costs. 

14  P.  614;   6H.31. 


William  King,  Appellant,  v.  John  Mitchell  et  aLj  Appellees. 

8  P.  326. 

Where  lands  are  devised  m  trust,  merely  for  objects  incapable  of  taking,  there  is  a  rcsalting 
tnist  for  the  heirs  at  law.    This  rale  applied  to  the  particular  provisions  of  a  will. 

The  terras  "  in  trust ''  in  a  will,  may  be  construed  to  raise  a  use,  bat  this  is  not  their  ordi- 
nary meaning ;  and,  to  devest  them  of  their  fiduciaiy  character,  the  intention  of  tfa« 
testator  to  do  so  most  appear. 
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The  case  is  stated  in  3  Pet  347. 

Webster  and  JoneSj  for  the  appellants. 

Coze^  contra. 

[  •  348  ]      *  Story,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  of  the  district  court  of 
the  United  States  for  the  western  district  of  Virginia,"  in  a  case  where 
the  appellant  was  the  original  defendant,  and  the  appellees  the  orig- 
inal plaintiffs  in  equity. 

The  bill  was  brought  by  the  plaintiffs  as  heirs  at  law  of  William 
King,  deceased,  to  obtain  a  perpetual  injmiction  of  a  judgment  at 
law,  upon  an  ejectment,  in  which  a  recovery  was  had  by  the  appel- 
lant of  certain  parcels  of  land,  which  he  claimed  as  devisee  under 
the  will  of  the  said  William  King,  deceased.  The  case  in  which 
the  recovery  was  had  came  before  this  court  upon  a  special  state- 
ment of  facts,  agreed  by  the  parties  at  January  term,  1830,  and  will 
be  found  reported  in  the  third  volume  of  Peters's  Reports,  p.  346. 
In  that  case  all  the  material  facts  applicable  to  this  case  are  set  forth, 
and,  therefore,  we  content  ourselves  with  a  reference  to  it ;  and  the 
real  question  for  decision  in  the  present  suit  is,  whether,  under  the 
will  stated  in  that  case  the  present  appellant  took  a  beneficial  estate 
'in  fee  in  the  premises ;  or  an  estate  in  trust  only,  which  trust,  in  the 
events  which  have  happened,  has  been  frustrated,  and  there  now  re- 
mains a  resulting  trust  for  the  heirs  at  law  of  the  testator.  The  bill 
asserts  that  the  estate  was  a  mere  estate  upon  a  trust,  which  has 
failed,  and  that  there  is  a  resulting  trust  for  the  heirs  at  law ;  that 
they  are  consequently  entitled  to  the  injunction  prayed  for,  and  to 
other  relief,  as  prayed  in  the  bill  The  decree  was  in  favor  of  this 
construction  of  the  will,  and  proceeded  to  grant  the  injunction,  and 
to  decree  a  partition  accordingly. 

The  main  clause  of  the  will  upon  which  the  question  arises,  is  in 
the  following  words  :  "  In  case  of  having  no  children,  I  then  leave 
and  bequeathe  all  my  real  estate,  at  the  death  of  my  wife,  to  William 
King,  (the  appellant,)  son  of  brother  James  King,  on  condition  of 
his  marrying  a  daughter  of  William  Trigg,  and  my  niece  Rachel 
his  wife,  lately  Rachel  Finlay,  in  trust  for  the  eldest  son  or  issue  of 
said  marriage ;  and  in  case  such  marriage  should  not  take  place,  I 
leave  and  bequeathe  said  estate  to  any  child,  giving  preference 
to  age,  of  said  William  and  Rachel  Trigg,  that  will  marry  a  child 
of  my  brother  James  King's,  or  of  sister  Elizabeth's,  wife  of  John 
Mitchell,  and  to  their  issue."     Upon  the  construction  of  the  terms 
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•  of  this  clause,  it  has  been  already  decided  by  this  court  [  *  349  ] 
in  3  Pet  346,  that  William  King,  the  devisee,  took  the 
estate  upon  a  condition  subsequent,  and  that  it  vested  in  him,  (so 
far  as  not  otherwise  expressly  disposed  of  by  the  will)  immediately 
upon  the  death  of  the  testator.  William  Trigg  having  died  without 
ever  having  had  any  daughter  born  of  his  wife  Rachel,  the  condition 
became  impossible.  All  the  children  of  William  Trigg  and  Rachel 
his  wife,  and  of  James  King  and  Elizabeth  Mitchell,  are  married  to 
other  persons ;  and  there  has  been  no  marriage  between  any  of  them, 
by  which  the  devise  over,  upon  the  default  of  marriage  of  William 
King  (the  devisee)  with  a  daughter  of  the  Triggs,  could  take  effect 
So  that  the  question,  what  estate  William  King  took  under  the 
devise,  whether  a  beneficial  estate  coextensive  with  the  fee,  or  in 
trust,  necessstrily  arises ;  for  no  rule  of  law  is  better  settled  than  that 
where  lands  are  devised  in  trust  for  objects  incapable  of  taking,  there 
is  a  resulting  trust  for  the  heirs  at  law.  The  only  difficulty  is  in  the 
application  of  the  will  to  particular  cases,  and  to  ascertain  whether 
(as  Lord  Eldon  expressed  it  in  King  v.  Denison,  1  Ves.  &  B.  260, 
272)  the  devisee  takes  subject  to  a  particular  trust,  or  whether  he 
takes  it  for  a  particular  trust 

In  consulting  the  language  of  this  clause,  it  is  difficult  to  perceive 
any  clear  intention  that  William  King  is  to  take,  under  any  circum- 
stances, a  beneficial  interest  in  fee.  He  is  nowhere  alluded  to  in  the 
will  as  the  primary  object  of  the  testator's  bounty,  or  as,  in  any  pe- 
culiar sense,  a  favored  devisee.  The  object  of  the  testator  seems  to 
have  been  to  keep  his  great  estate  together,  and  to  pass  the  inheri- 
tance to  some  one  who  should  unite  in  himself  the  blood  of  his  own 
family  and  that  of  his  wife,  and  thus  become  the  common  represent- 
ative of  both.  He  does  not  seem  to  have  contemplated  any  improb- 
ability, much  less  any  impossibility  in  such  an  event,  and  therefore 
he  has  made  no  provision  for  the  failure  of  offspring  firom  such  a 
union.  Nor  looking  to  the  state  of  the  families  at  the  time  when 
the  will  was  made,  is  there  any  thing  unnatural  in  his  expectations, 
or  extraordinary  in  his  omission  to  provide  for  events  apparently  so 
remote  and  speculative.  We  must  construe  the  will,  then,  according 
to  its  terms,  and  to  events  within  the  contemplation  of  the 
testator;  *  and  not  interpose  limitations  by  conjecture,  which  [  *  350  ] 
he  might  have  interposed  if  he  could  have  foreseen,  what  is 
now  certain,  the  failure  of  the  first  objects  of  his  bounty.  He  gives 
to  William  King  all  his  real  estate,  on  condition  of  his  marrying  a 
daughter  of  William  Trigg  and  his  niece  Rachel  Trigg.  Ajid  if 
the  language  had  stopped  here,  there  could  be  no  doubt  that  a  bene- 
ficial interest  in  fee  could  have  been  perfected  in  him  upon  his  corn- 
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pliance  with  the  condition,  or  upon  its  becoming  impossible.  But 
the  implication  of  such  beneficial  estate  is  repelled  by  the  succeeding 
words.  It  is  devised  to  him,  not  absolutely  upon  fulfilment  of  the 
condition,  but  "  in  trust  for  the  eldest  son  or  issue  of  said  marriage." 
It  is  manifest,  then,  that  the  estate  was  not  contemplated  to  vest  in 
William  King  beneficially,  for  a  trust  coextensive  with  the  fee  is 
given  to  his  issue.  And  it  is  (as  was  remarked  by  the  chief  justice, 
in  delivering  the  opinion  of  the  court  in  the  former  case,  in  3  Pet 
346,)  quite  consistent  with  the  general  intention  of  the  testator,  and 
his  mode  of  thinking  as  manifested  in  his  will,  to  suppose  an  inten- 
tion, that  in  the  mean  time  the  profits  should  accumulate  for  the 
benefit  of  the  issue  for  whom  the  estate  was  designed.  It  is  as  clear 
that  in  the  event  that  the  marriage  should  not  take  effect,  the  bene- 
ficial estate  was  not  intended  to  remain  with  William  King.  The  will 
goes  on  to  provide  for  that  contingency,  and  declares  that  in  case 
such  marriage  shall  not  take  efiect,  the  estate  shall  go  to  any  child, 
giving  preference  to  age,  of  William  and  Rachel  Trigg,  that  will 
marry  a  child  of  his  brother  James  or  his  sister  Elizabeth.  So  that 
in  the  only  alternative  event  contemplated  by  him,  he  strips  the  de- 
visee of  the  beneficial  estate  in  favor  of  another  branch  of  the  fami- 
lies, uniting  the  blood  of  both  by  an  intermarriage.  It  is  no  objection 
that  this  devise  over  may  be  too  remote  to  be  valid  in  point  of  law. 
Upon  that  we  give  no  opinion.  It  is  sufficient  for  us  that  no  such 
objection  was  contemplated  by  the  testator;  and,  so  far  as  his  inten- 
tion is  expressed,  it  is  coupled  with  a  beneficial  interest  for  others, 
excluding  that  of  William  King.  To  create  such  interest  in  the 
latter  we  must  supply  an  intention,  and  not  construe  the  language 
of  the  testator.  We  must  conjecture  what  he  would  have  done,  and 
not  merely  decide  what  he  has  done. 

It  is  said,  that  William  King  was  a  favorite  nephew ;  and 
[  *  351  ]  •  therefore,  an  intention  to  vest  a  beneficial  estate  in  him 
ought  to  be  implied.  But  how  does  that  appear  in  a  form 
so  imposing  as  to  justify  such  a  conclusion  ?  There  is,  it  is  true,  no 
legacy  given  to  him  by  the  will ;  and  therefore,  it  is  suggested  that 
it  could  not  have  been  the  intention  of  the  testator  to  clothe  him 
with  a  barren  trust.  But  a  man  —  to  whose  issue,  in  events  within 
the  immediate  contemplation  of  the  testator,  a  splendid  fortune  was 
to  pass,  and  in  whom,  in  the  mean  time,  the  estate  was  to  vest  for  the 
benefit  of  those  who  must  necessarily  be  most  near,  as  well  as  most 
dear  to  him,  the  objects  of  all  his  affections  and  all  his  anxieties  — 
could  hardly  be  deemed  without  some  adequate  equivalent  for  his 
labors  in  a  trust  which  was  to  centre  in  him  for  the  benefit  of  his 
ofispring.     And  if  no  marriage  should  take  place,  which  could  bring 

Digitized  by  LjOOQIC 


JANUARY  TERM,   1834.  121 

King  V.  Mitchell.    8  P. 

fluch  issue  into  existence,  the  subsequent  devise  over  demonstrates, 
that  Williara  King  was  not  even  then  first  in  the  thoughts  of  the 
testator ;  but  the  future  offspring  of  his  relations,  doubly  connected 
by  the  blood  of  both  families.  They  were  second  in  preference  only 
to  the  issue  of  William  King  by  a  Trigg,  and  certainly  not  to  King 
himself.  It  has  been  asked,  what  would  have  been  the  result  if  King 
had  married  a  Trigg  and  had  had  no  issue  by  her  ?  The  answer  is, 
that  the  will  does  not  look  to  such  an  event ;  and  as  the  estate  was 
not  beneficially  to  vest  in  King  in  the  case  of  a  marriage'and  issue, 
it  is  quite  too  much  to  infer  that  in  all  other  events,  the  beneficial 
estate  was  to  vest  in  him,  simply  because  it  is  not  declared  to  be  in 
another.  But  it  would  be  sufficient  to  say  that  no  such  marriage 
did  take  effect ;  and  upon  the  non-occurrence  of  that  contingency, 
the  estate  was  to  pass  over  to  other  persons,  by  the  very  terms  of  the 
will ;  thus  repelling  the  notion  that  King  was  to  take  a  beneficial  es- 
tate where  there  was  neither  marriage  nor  issue. 

The  argument  on  the  part  of  the  appellant  is,  that  the  immediate 
devise  was  a  beneficial  estate  in  fee  to  William  King,  with  an  exec- 
utory devise  over  to  the  issue  of  his  marriage  with  a  Trigg,  if  there 
should  be  any ;  and  as  that  event  has  not  happened,  the  prior  estate 
to  him  has  never  been  devested.  But  we  do  not  think  that  this  is 
the  natural  reading  of  the  words ;  and  the  construction  is  repelled  by 
the  devise  over  on  the  failure  of  that  marriage.  In  order  to 
arrive  at  such  a  conclusion,  *  we  should  be  obliged  to  add  [  *  352  ] 
words  not  found  in  the  will,  nor  implied  in  the  context. 
William  King  is  to  take  a  fee  in  trust  for  the  issue  ;  and  the  trust  is 
ingrafted  upon  his  estate,  and  is  nowhere  said  in  a  given  event  to 
displace  or  supersede  it.  It  is  not  a  devise  to  him  for  his  own  use  in 
fee,  until  he  shall  have  issue,  and  then  his  use  to  cease,  and  a  trust 
to  arise  for  such  issue. 

It  is  also  insisted,  that  the  words  "  in  trust,"  used  in  the  devise, 
ought  not  to  be  considered  as  creating  a  mere  fiduciary  estate  for  the 
issue,  (if  any,)  but  as  a  legal  use,  to  spring  up  by  way  of  executory 
devise ;  and  that  if,  by  reason  of  the  failure  of  such  use,  there  is  a 
resulting  estate  to  the  heirs  at  law,  it  is  a  legal  use,  for  which  their 
remedy  is  at  law,  and  not  a  fiduciary  estate  for  them,  for  which  the 
present  remedy  lies  in  equity.  There  is  no  doubt,  that  the  words 
"  in  trust,"  in  a  wiU,  may  be  construed  to  create  a  use,  if  the  inten- 
tion of  the  testator  or  the  nature  of  the  devise  requires  it  But  the 
ordinary  sense  of  the  term  is  descriptive  of  a  fiduciary  estate  or  tech- 
nical trust ;  and  this  sense  ought  to  be  retained  until*  the  other  sense 
is  clearly  established  to  be  that  intended  by  the  testator.  Now,  we 
think,  that  in  the  present  case  there  are  strong  reasons  for  construing 
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the  words  to  be  a  technical  trast.  The  devise  looked  to  the  issue  of 
a  person  not  then  in  being ;  and  of  course,  if  such  issue  should  come 
in  essCj  a  long  minority  must  follow.  During  this  period,  it  was  an 
object  with  the  testator  to  uphold  the  estate  in  the  father  for  the 
benefit  of  his  issue;  and  this  could  be  better  accomplished  by  hira 
as  a  trustee,  than  as  a  mere  guardian.  K  the  estate  to  the  issue  were 
a  use,  it  would  vest  the  legal  estate  in  them,  as  soon  as  they  came  in 
esse  ;  and  if  the  first-born  children  should  be  daughters,  it  would  vest 
in  them,  subject  to  being  devested  by  the  subsequent  birth  of  a  son. 
A  trust  estate  would  far  better  provide  for  first  contingencies  than  a 
legcd  estate.  There  is,  then,  no  reason  for  deflecting  the  words  firom 
their  ordinary  meaning. 

In  cases  of  this  sort,  little  aid  can  be  gathered  from  the  authorities, 
as  there  rarely  are  such  coincidences  in  the  language  of  wills  and  the 
circumstances  of  the  cases,  as  to  lead  unequivocally  to  the  same  con- 
clusion. We  have  examined  the  authorities,  however,  and 
[  •  353  ]  they  do  not  seem  to  us  in  any  •  degree  to  interfere  with  the 
opinion  which  we  entertain  on  the  present  devise.  Indeed, 
some  of  the  cases  strengthen  the  reasoning  on  which  we  rely.  But 
a  critical  examination  of  them  would  occupy  too  much  time.  Our 
opinion  then  is,  that  the  estate  given  to  William  King  of  the  devise 
in  question,  is  not  a  beneficial  estate  in  fee,  but  an  estate  in  trust  for 
his  issue ;  and  that  the  trust  having  failed,  there  remains  a  resulting 
trust  to  the  heirs  at  law  of  the  testator,  if  the  devise  over  does  not 
take  effect 

The  devise  over  has  not  as  yet  taken  effect  There  is  no  person 
who  now  answers  the  description  contemplated  in  that  devise.  No 
child  of  the  Triggs  has  as  yet  married  a  child  of  James  King  or  of 
Elizabeth  Mitchell ;  and  in  the  present  state  of  things  such  a  mar- 
riage is  impossible.  Whether  the  contingency  on  which  this  devise 
over  was  to  take  effect,  wa^  or  was  not  originaQy  too  remote  to  be 
good  in  point  of  law,  because  a  marriage  might  take  place  between 
a  child  of  the  Triggs  then  unborn,  and  a  child  of  James  King  or 
Elizabeth  Mitchell,  at  a  period  more  remote  than  twenty-one  years 
after  their  respective  births,  and  yet  fall  within  the  terms  of  the  de- 
vise, is  a  question  upon  which  (as  we  have  already  said,)  the  court 
will  express  no  opinion.  It  does,  however,  create  some  embarrass- 
ment in  the  case.  And  the  question  is,  whether,  until  such  event  as 
the  contemplated  marriage  shall  happen,  the  heirs  are  not  entitled  to 
the  relief  they  seek,  as  a  resulting  trust,  which  is  at  present  vested 
in  them,  and  which  can  only  be  displaced  (if  at  all)  by  the  actual 
occurrence  of  a  marriage,  which  shall  take  place  upon  a  future  con- 
tingency.    We  think  that  they  are  entitled  to  the  relief,  leaving  the 
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case  open  for  the  rights  of  any  person  who  may  hereafter  rigiitfuUy 
claim  title  against  them  under  the  devise  over. 

The  decree  of  the  district  court  is  therefore  affirmed  with  costs,  and 
the  cause  is  remanded  for  further  proceedings. 


Reuben  Withers,  Appellant,  v.  John  Withers,  Appellee. 

8  P.  355. 

A  stipnlntion  in  articles  of  copartnership,  that  each  partner  is  to  bear  his  own  expenses,  docs 
not  apply  to  extra  expenses  of  travelling,  &c.,  while  engaged  in  the  business  of  the  firm. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  District 
of  Columbia. 

Neal,  for  the  appellant. 

Kepj  for  the  appellee. 

Thompson,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  up  on  appeal  from  the  circuit  court  of  the  United 
States  for  the  county  of  Alexandria,  in  the  District  of  Columbia. 

The  bill  filed  by  the  appellee  in  the  court  below,  alleges,  that,  on 
or  about  the  7th  of  March,  1815,  the  parties  to  this  suit  entered  into 
copartnership,  as  merchants  in  trade,  in  the  town  of  Alexandria,  un- 
der the  firm  and  style  of  J.  and  R.  Withers.  That  the  complainant, 
John  Withers,  was  to  furnish  to  the  firm  $15,000,  and  to  receive 
three  fourths  of  the  profits  of  the  business ;  and  the  defendant,  Reuben 
Withers,  was  to  furnish  $6,000,  and  receive  one  fourth  of  the  profits; 
and  in  case  of  loss,' it  was  to  be  borne  in  the  same  proportion,  and 
that  each  party  was  to  pay  lis  own  individual  expenses.  That  the 
business  was  continued,  upon  the  same  terms  and  conditions,  in  all 
respects,  (the  name  and  style  of  the  firm  having  been  changed  to  that 
of  John  Withers  and  Co.,)  until  the  13th  of  December,  1819,  when 
it  was  dissolved  by  mutual  consent,  and  upon  certain  terms,  which 
need  not  be  here  stated.  The  bill  then  alleges  that  the  complainant, 
never  having  received  a  satisfactory  account  of  the  disbursements 
and  transactions  of  the  defendant  whilst  in  New  York,  as  a  member 
of  the  firm,  they  were  excepted  out  of  the  settlement  of  the  partner- 
ship concerns,  and  the  defendant  agreed  to  render  a  true,  full  and  just 
account  of  all  his  purchases  and  transactions  in  New  York,  as  a 
member  of  the  said  firm,  and  that  he  should  be  exclusively  liable  for 
all  debts  and  engagements  which  he  might  have  contracted  or  made 
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in  the  name  of  said  firm,  and  for  which  they  had  not 
[  •  356  ]  •received  full  benefit.  And  the  bill  charges  that  the  defend- 
ant had  failed  and  neglected  to  render  such  account,  and 
prays  that  an  account  may  be  taken  of  such  disbursements,  dealings, 
and  transactions ;  and  that  the  defendant  may  be  decreed  to  pay  over 
to  the  complainant  what,  if  any  thing,  upon  the  taking  of  such  ac- 
count, may  be  found  due  to  him. 

The  defendant,  in  his  answer,  admits  the  partnership  was  entered 
into  upon  the  terms  and  conditions  stated  in  the  bill,  and  avers  that 
he  regularly  transmitted  to  the  house  at  Alexandria  invoices  of  all 
goods  purchased  in  New  York,  and  that  the  same  were  entered  on 
the  books  of  the  firm,  which  are  in  the  possession  or  under  the  con- 
trol of  the  complainant  The  defendant  admits  that  it  was  stipu- 
lated in  the  articles  of  copartnership,  that  each  party  was  to  pay  his 
own  individual  expenses,  which,  as  he  alleges,  was  meant  and  in- 
tended to  apply  when  the  parties  were  at  home,  and  not  traveUing  on 
the  business  of  the  firm.  And  he  expressly  avers  that  all  the  funds 
put  into  his  hands  were  well  and  faithfully  applied  to  the  objects  for 
which  they  were  remitted  and  received.  The  defendant  also  admits, 
that,  upon  the  dissolution  of  the  partnership,  he  did  agree  to  render 
a  full,  true,  and  just  account  of  all  his  purchases  and  transactions  in 
New  York,  as  a  member  of  and  on  account  of  said  firm,  and  to  be 
liable  for  all  debts  and  engagements  which  he  may  have  entered  into, 
(if  any,)  on  account  of  said  firm,  and  for  which  the  said  firm  may  not 
have  received  full  benefit  and  advantage.  And  avers  that  he  has 
fully  complied  with  his  engagement  to  render  such  account,  and  sub- 
mitted the  same  for  examination ;  and  that  the  account,  when  ex- 
amined and  corrected,  was  balanced,  as  he  thinks,  on  the  books  of 
the  company,  which  are  in  the  possession  or  under  the  control  of  the 
complainant  And  that  there  is  no  debt  due  in  the  city  of  New  York, 
or  elsewhere,  from  the  said  firm,  contracted  by  him,  the  defendant ; 
but  that  every  such  debt,  contract,  or  engagement,  so  far  as  he  knows 
or  believes,  has  been  paid  off,  satisfied,  and  discharged. 

The  cause  afterwards  being  set  down  for  hearing,  was,  on  motion 
of  the  complainant,  referred  to  a  commissioner,  to  state  and  settle  the 
partnership  accounts  between  the  parties. 

Upon  the  coming  in  of  the  report  of  the  commissioner,  sundry 
exceptions  were  taken,  and  argued  by  counsel ;  all  of 
[  *  357  ]  which  *  were  overruled  by  the  court  except  one,  which  related 
to  the  defendant's  charge  for  his  expenses  in  New  York, 
amounting  to  $1,756.  The  exception  to  this  charge  was  allowed, 
and  the  cause  referred  back  to  the  commissioner,  with  directions  to 
allow  the  defendant  his  reasonable  travelling  expenses  to  and  from 


Digitized  by  LjOOQIC 


JANUARY  TERM,   1834.  125 

Withers  r.  Withers.    8  P. 

New  York,  and  the  necessary  difference  between  the  expense  of  liv- 
ing at  New  York  and  at  Alexandria. 

The  question  in  relation  to  the  expenses  of  the  appellants  in  New 
York  being  the  only  one  now  in  controversy  between  the  parties,  it 
is  unnecessary  to  notice  the  proceedings  in  any  other  respect. 
•  The  rule  laid  down  by  the  court  in  their  direction  to  the  [  *  358  ] 
commissioner,  we  think,  was  entirely  correct  The  articles  . 
of  copartnership  are  not  in  the  record.  But  the  allegation  in  the  bill, 
and  the  admission  in  the  answer,  touching  the  agreement  between 
the  parties  in  relation  to  their  expenses,  do  not  materially  differ.  The 
bill  alleges  that  each  party  was  to  pay  his  own  individual  expenses. 
The  answer  to  this  allegation  is,  that  although  it  was  stipulated  in 
the  articles  of  copartnership  that  each  party  was  to  pay  his  own  in« 
dividual  expenses,  yet  the  same  was  meant  and  intended  to  apply 
when  the  parties  were  at  home,  and  not  travelling  on  the  business 
of  the  concern.  This  was  substantially  the  construction  adopted  by 
the  court  below,  and  which  we  think  is  the  fair  and  reasonable  inter- 
pretation of  the  agreement,  even  standing  alone  upon  the  complain- 
ant's own  statement.  It  was  manifestly  intended  to  apply  to  private 
or  family  expenses,  not  connected  with  the  business  of  the  partner- 
ship. But  it  would  be  an  unjust  and  forced  construction  of  the 
stipulation,  to  extend  it  to  extra  expenses  incurred  when  abroad  on 
the  business  of  the  partnership.  The  stipulation  in  the  memorandum 
of  the  13th  of  December,  1819,  upon  the  dissolution  of  the  partner- 
ship, does  not  embrace  this  item  of  expenses.  The  defendant,  Reuben 
Withers,  covenants  to  render  a  full,  true,  and  just  account  to  the 
firm,  of  all  his  purchases  and  transactions  in  New  York,  as  a  member 
of,  or  for  and  on  account  of  the  said  firm ;  and  to  be  liable  for  all 
debts  or  engagements  which  he  may  have  entered  into,  (if  any,)  on 
account  of  said  house,  and  for  which  the  said  firm  may  not  have 
received  full  benefit  and  advantage.  The  disbursements  of  the  de- 
fendant for  his  personal  expenses  cannot,  with  any  propriety,  be  con- 
sidered a  debt  or  engagement,  within  the  meaning  of  this  stipulation. 
It  was  obviously  intended  to  protect  the  claimant  firom  all  liability 
for  any  outstanding  claims  for  goods  purchased  in  New  York, 
and  for  which  the  firm  had  not  received  the  fuU  benefit  and  advan- 
tage. 

The  cause  was  afterwards  referred  back  to  the  commissioner,  to 
reform  his  report  touching  these  expenses,  according  to  the  rule  laid 
down  by  the  court,  namely,  to  allow  the  defendant  his  reasonable 
travelling  expenses  to  and  firom  New  York,  and  the  necessary 
difference  between  the  expense  of  living  at  New  York  and  at 
Alexandria.     Upon  the   coming  in  of  the   commissioner's  report, 
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[  •  359  ]  *  an  exception  was  filed,  but  overruled  by  the  court,  and  a 
final  decree  entered  against  the  defendant. 

The  exception  taken  to  the  report  was  in  these  words: — 

"  The  defendant  excepts  to  this  report,  because  it  is  contrary  to  ev- 
idence, and  for  other  reasons,  to  be  stated  more  particularly  at  the 
hearing." 

The  record  only  states  generally  that  the  exception  was  overruled. 
This  does  not  warrant  the  conclusion  that  it  was  overruled  for  defect 
or  insufficiency  in  point  of  form.  For  if  this  had  been  the  ground 
of  objection,  it  might  have  been,  and  doubtiess  would  have  been 
amended.  The  latter  branch  of  the  exception  may  be  objectionable. 
But  the  exception  that  the  report  was  contrary  to  evidence,  is  good 
in  point  of  form ;  and  we  must  presume  that  the  court  overruled  it 
upon  the  merits,  or,  in  other  words,  decided  that  the  report  was  not 
contrary  to  the  evidence ;  and  in  this  we  think  the  court  erred. 

The  commissioner,  in  his  first  report,  had  allowed  the  defendant^ 
for  his  expenses  in  New  York,  $1,756,  because  the  charges  were  en- 
tered in  the  books  of  the  company,  of  which  entries  all  the  parties 
were  considered  by  him  as  having  full  knowledge.  This  undoubt- 
edly is  the  primd  facie  presumption ;  and  if  the  complainant  knew 
of  the  entries,  and  made  no  objection,  his  assent  to  their  allowance 
would  fairly  be  presumed.  But  the  evidence  in  the  cause  is  sufficient 
to  rebut  this  presumption.  John  Washington,  who  was  a  clerk  em- 
ployed by  the  firm,  swears  that  he  was  intimately  acquainted  with 
the  concerns  of  the  copartnership,  and  with  their  mode  of  transacting 
business.  That  John  Withers  attended  mostly  to  what  is  called  the 
out-door  business,  and  did  not  attend  to  the  books  of  the  firm.  That 
he  has  good  reason  to  believe,  and  does  verily  believe,  that  he  was 
entirely  ignorant  of  the  state  of  the  books  between  himself  and  co- 
partner. That  he  never  attended  to  or  examined  the  books.  That 
on  his  showing  him  an  entry  of  $900,  on  account  of  those  expenses, 
he  said  they  were  incorrect,  and  contrary  to  their  agreement ;  and 
before  the  dissolution  of  the  partnership,  he  objected  to  all  the  de- 
fendant's charges  for  expenses.  This,  as  far  as  negative  evidence 
can  go,  shows  that  the  complainant  was  ignorant  of  the  entries  in  the 

books,  and  ought  not  to  be  concluded  by  them. 
[  *  360  ]  *  The  commissioner,  in  his  last  report,  has  estimated  the 
defendant's  expenses  in  New  York  at  $1  per  day;  whereas 
the  positive  proof,  by  the  testimony  of  Gordon  Miller,  is,  not  only 
that  the  customary  charge  for  board  at  the  house  where  the  defend- 
ant boarded  was  $10.87  per  week,  but  that  the  defendant  actually 
paid  that  sum,  exclusive  of  extra  fire  at  fifty  cents  per  day.  But 
there  is  no  evidence  showing  the  time  he  had  an  extra  fire,  or  what 
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* 

be  paid  therefor.  The  report,  therefore,  cannot  be  said  to  be  against 
evidence  as  to  this  item.  But  with  respect  to  the  allowance  for 
board,  the  report  is  clearly  against  the  evidence. 

The  decree  of  the  court  below  must  accordingly  be  reversed,  and 
the  cause  sent  back,  with  directions  to  reform  the  report  of  the  com* 
missioner,  so  as  to  allow  the  defendant  at  the  rate  of  $10.87  a  week 
for  his  expenses  in  New  York,  instead  of  $1  per  day. 


The  Bank  op  the  United  States,  PlaintiflF  in  Error,  v,  Andrew 
DoNNALLY,  Defendant  in  Error. 

8  P.  361. 

To  come  within  the  exception  of  contracts  by  "  specialty  "  in  the  statnte  of  limitations  of 
Virginia,  it  most  appear  that  the  instrument  is  recognized  as  a  specialty  hy  the  law  of  that 
State ;  it  is  not  enongh  that  it  is  treated  as  a  specialty  by  the  law  of  the  place  whore  it  was 
made. 

The  proper  judgment  for  the  defendant  on  a  plea  of  the  statute  of  limitations,  is,  that  the 
plaintiff  take  nothing  by  his  writ. 

The  case  is  stated  in  the  opinion  of  the  court. 

Hardin  and  Sergeant^  for  the  plaintiff 

Ewing  and  Binney^  contra. 

•  Story,  J.,  delivered  the  opinion  of  the  court.  [  *  368  ] 

This  is  a  writ  of  error  to  the  district  court  for  the  western 
district  of  Virginia. 

the  original  suit  was  an  action  of  debt  brought  by  the 
Bank  *  of  the  United  States  upon  a  promissory  note  dated  [  *  369  ] 
the  26th  of  June,  1822,  whereby,  60  days  after  date,  Camp- 
bell, Vaught,  and  Co.,  as  principals,  and  David  Campbell,  and  Steele, 
Donnally  (the  defendant)  and  Steeles,  as  sureties,  promised  to  pay, 
jointly  and  severally,  to  the  order  of  the  president,  directors,  and 
company  of  the  Bank  of  the  United  States,  $12,877,  negotiable  and 
payable  at  the  office  of  discount  and  deposit  of  the  said  bank,  at 
Louisville,  Kentucky,  value  received,  with  interest  thereon,  at  the 
rate  of  six  per  centum  per  annum  thereafter,  if  not  paid  at  maturity. 
The  declaration  contained  five  counts,  upon  the  first  three  of  which 
it  is  unnecessary  to  say  any  thing,  as  ^  the  judgment  thereon  is  not 
now  in  controversy.  The  4th  count  stated,  that  the  principal  and 
sureties  "made  their  other  note  in  writing,"  &c.,  and  thereby  prom- 
ised, &c,  (following  the  language  of  the  note,)  and  then  proceeded 
to  aver  "  that  the  said  note  in  writing,  so  as  aforesaid  made,  at,  &c., 
was,  and  is  a  writing  without  seal,  stipulating  for  the  payment  of 
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money ;  and  that  the  same,  by  the  law  of  Kentucky,  entitled  an  act, 
&c.,  (reciting  the  title' and  annexing  the  enacting  clause,)  is  placed 
upon  the  same  footing  with  sealed  writings,  containing  the  same 
stipulations,  receiving  the  same  consideration  in  all  courts  of  justice, 
and  to  all  intents  and  purposes  having  the  same  force  and  effect  as  a 
writing  under  seal;"  and  then  concluded  with  the  usual  assignment 
of  the  breach,  by  non-payment  of  the  note.  The  5th  count  differed 
from  the  4th,  principally,  in  alleging  that  "  the  principals  and  sure- 
ties, by  their  certain  writing  obligatory,  duly  executed  by  them  with- 
out a  seal,  bearing  date,  &c.,  and  here  shown  to  the  court,  did  promise, 
&c. ;"  and  contained  a  like  averment  with  the  4th,  of  the  force 
and  effect  of  such  an  instrument  by  the  laws  of  Kentucky.  The  de- 
fendant having  a  right,  according  to  the  laws  of  Virginia,  to  plead 
as  many  several  matters,  whether  of  law  or  fact,  as  he  should  deem 
necessary  for  his  defence,  pleaded  nil  debet  to  the  first  three  counts  of 
the  declaration,  (on  which  issue  was  joined,)  and  the  statute  of  limita- 
tions of  Virginia  to  the  same  counts ;  to  which  there  was  a  special 
replication,  and  a  demurrer  to  that  replication  and  joinder  in  demur- 
rer. To  the  4th  and  5th  counts  the  defendant  demurred 
[  •  370  ]  generally,  and  there  was  a  joinder  in  demurrer.  He  *  also 
pleaded  to  the  same  counts  nil  debet  and  the  statute  of  lim- 
itations of  Virginia.  The  plaintiffs  demurred  to  the  plea  of  the 
statute  of  limitations,  to  these  latter  counts,  and  also  to  the  plea  of 
nil  debet  to  the  4th  count,  and  joined  issue  on  the  plea  of  nil  debet 
to  the  5th  count.  The  court  held  the  plea  of  the  statute  of  limita- 
tions a  good  bar  to  all  the  counts,  and  accordingly  gave  judgment 
upon  all  of  the  demurrers  in  favor  of  the  defendant ;  with  the  gen- 
eral conclusion  that  the  plaintiffs  take  nothing  by  their  bill  The 
present  writ  of  error  is  brought  to  revise  this  judgment 

As  the  contract,  upon  which  the  original  suit  was  brought,  wan 
made  in  Kentucky,  and  is  sought  to  be  enforced  in  the  State  of  Vir- 
ginia, the  decision  of  the  case  in  favor  of  the  defendant,  upon  a  plea 
of  the  statute  of  limitations,  will  operate  as  a  bar  to  a  subsequent 
suit  in  the  same  State ;  but  not  necessarily  as  an  extinguishment  of 
the  contract  elsewhere,  and  especially  in  Kentucky.  But  a  general 
judgment  in  favor  of  the  defendant,  upon  his  demurrer  to  the  declar- 
ation, (it  is  supposed,)  may,  as  a  judgment  upon  the  merits  of  the 
claim,  have  a  very  different  operation,  as  a  resjvdicata  or  final  judg- 
ment Hence  there  arises  a  very  important  consideration,  as  to  the 
correctness  of  the  judgment  upon  that  demurrer.  It  has  accordingly 
been  argued  at  large,  by  the  counsel  for  the  bank,  as  vital  to  the 
rights,  as  well  as  to  the  remedies  of  the  bank  in  other  States.  We 
are  of  opinion,  that  the  4th  and  5th  counts  are,  upon  general  demurrer, 
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good,  and  that  the  judgment  of  the  court  below,  as  to  them,  was  er- 
roneous. They  set  out  a  good  and  sufficient  cause  of  action,  in  due 
form  of  law,  and  the  averments,  that  the  contract  was  made  in  Ken- 
tucky, and  that,  by  the  laws  of  that  State,  it  has  the  force  and  effect 
of  a  sealed  instrument,  do  not  vitiate  the  general  structure  of  those 
counts,  founding  a  right  of  action  on  the  note  set  forth  thereon. ,  At 
most,  they  are  but  surplusage,  and  if  they  do  not  add  to^  they  do  not 
impair  the  legal  liability  of  the  defendant,  as  asserted  in  the  other 
parts  of  those  counts. 

The  other  point,  growing  out  of  the  statute  of  limitations,  pleaded 
to  the  4th  and  5th  counts,  (for  as  to  the  first  three  counts  it  is  con- 
ceded to  be  a  good  bar,)  involves  questions  of  a  very  different  char- 
acter, as  to  the  operation  and  effect  of  a  conflict  of  laws  in 
cases  governed  by  the  lex  hci.  The  statute  *  of  limitations  [  *  371  ] 
of  Virginia  provides,  that  "  all  actions  of  debt,  grounded 
upon  any  lending  or  contract  without  specialty,"  shall  be  commenced 
and  sued  within  five  years  next  after  the  cause  of  such  action  or  suit, 
and  not  after.  This  being  the  language  of  the  act,  and  confessedly 
governing  the  remedy  in  the  courts  of  Virginia,  the  bar  of  five  years 
must  apply  to  all  cases  of  contract,  which  are  without  specialiy,  or, 
in  other  words,  are  not  founded  on  some  instrument  acknowledged 
as  a  specialty  by  the  law  of  that  State.  The  common  law  being 
adopted  in  Virginia,  and  the  word  "  specialty"  being  a  term  of  art  of 
that  law,  we  are  led  to  the  consideration,  whether  the  present  note  is 
deemed,  in  the  common  law,  to  be  a  specialty.  And  certainly  it  is 
not  so  deemed.  It  is  not  a  sealed  contract,  nor  does  it  fall  under  any 
other  description  of  instruments  or  contracts  or  acts  known  in  the 
common  law  as  specialties.  The  argument  does  not  deny  this  con- 
clusion, but  it  endeavors  to  escape  from  its  force,  by  affirming  that 
the  note  is  a  specialty  according  to  the  laws  of  Kentucky,  and  if  so, 
that  this  constitutes  a  part  of  its  nature  and  obligation ;  and  it  ought, 
everywhere  else,  upon  principles  of  international  jurisprudence,  to 
be  deemed  of  the  like  validity  and  effect. 

The  act  of  Kentucky  of  the  4th  of  February,  1812,  provides,  "  that 
all  writings  hereafter  executed  without  a  seal  or  seals,  stipulating  for 
the  payment  of  money  or  property,  or  for  the  performance  of  any  act, 
duty,  or  duties,  shall  be  placed  upon  the  same  footing  with  scaled 
writings,  containing  the  like  stipulations,  receiving  the  same  consid- 
eration in  all  courts  of  justice,  and  to  all  intents  and  purposes,  having 
the  same  force  and  effect,  and  upon  which  the  same  species  of  action 
may  be  founded,  as  if  sealed."  Now,  it  is  observable,  that  this 
statute  does  not  in  terms  declare,  that  such  writings  shall  be  deemed 
epecialties ;  nor  does  it  say,  that  they  shall  be  deemed  sealed  instru 
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ments.  All  that  it  affirms  is,  that  they  shall  be  put  upon  the  same 
footing  as  sealed  instruments,  and  have  the  same  consideration,  force, 
effect,  and  remedy  as  sealed  instruments.  So  that  it  is  perfectly 
consistent  with  the  whole  scope  and  object  of  the  act,  to  give  them 
the  same  dignity  and  obligation  as  specialties,  without  intending  to 
make  them  such.  A  state  legislature  may  certainly  provide,  that  the 
same  remedy  shall  be  had  in  a  promissory  note,  as  on  a  bond 
[  *372  ]  or  sealed  instrument;  'but  it  will  not  thereby  make  the 
note  a  bond  or  sealed  instrument  It  may  declare  that  its 
obligation  and  force  shall  be  the  same  as  if  it  were  sealed ;  but  that 
will  still  leave  it  an  unsealed  contract' 

But  whatever  may  be  the  legislation  of  a  State,  as  to  the  obligation 
or  remedy  on  contracts,  its  acts  can  have  no  binding  authority  beyond 
its  own  territorial  jurisdiction.  Whatever  authority  they  have  in 
other  States,  depends  upon  principles  of  internationsJ  comity,  and  a 
sense  of  justice.  The  general  principle  adopted  by  civilized  nations 
is,  that  the  nature,  validity,  and  interpretation  of  contracts,  are  io  be 
governed  by  the  law  of  the  country  where  the  contracts  are  made, 
or  are  to  be  performed.  But  the  remedies  are  to  be  governed  by  the 
laws  of  the  country  where  the  suit  is  brought ;  or,  as  it  is  compendia 
ously  expressed,  by  the  lex  fori.  No  one  will  pretend,  that  because 
an  action  of  covenant  will  lie  in  Kentucky,  on  an  unsealed  contract 
made  in  that  State,  therefore,  a  like  action  will  lie  in  another  State, 
where  covenant  can  be  brought  only  on  a  contract  under  seal.  It  is 
an  appropriate  part  of  the  remedy,  which  every  State  prescribes  to 
its  own  tribunals,  in  the  same  manner  in  which  it  prescribes  the  times 
within  which  all  suits  must  be  brought  The  nature,  validity,  and 
interpretation  of  the  contract  may  be  admitted  to  be  the  same  in 
both  States ;  but  the  mode  by  which  the  remedy  is  to  be  pursued, 
and  the  time  within  which  it  is  to  be  brought,  may  essentially  differ. 
The  remedy,  in  Virginia,  must  be  sought  within  the  time,  and  in  the 
mode,  and  according  to  the  descriptive  characters  of  the  instrument, 
known  to  the  laws  of  Virginia,  and  not  by  the  description  and  char- 
acters of  it,  prescribed  in  another  State.  An  instrument  may  be 
negotiable  in  one  State,  which  yet  may  be  incapable  of  negotiability 
by  the  laws  of  another  State ;  and  the  remedy  must  be  in  the  courts 
of  the  latter  on  such  instrument,  according  to  its  own  laws. 

K,  then,  it  were  admitted,  that  the  promissory  note  now  in  con- 
troversy, were  a  specialty  by  the  laws  of  Kentucky,  still,  it  would  not 
help  the  case,   unless  it  were  also   a   specialty,   and  recognized 

1  See  4  Griffith's  Law  Register,  1186,  note;  cases  in  Kentucky  od  this  point,  1 
llarsh.  507. 
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as  such,  by  the  laws  of  Virginia;  for  the  laws  of  the  •latter  [  *  373  ] 
must  govern  as  to  the  limitation  of  suits  in  its  own  courts, 
and  as  to  the  interpretation  of  the  meaning  of  the  words  used  in 
its  own  statutes. 

It  may  be  added,  that  neither  the  4th  count,  nor  the  5th  count  of 
this  declaration,  aver  the  note  to  be  a  specialty ;  nor  does  either 
assert  it  to  be  a  sealed  writing,  but  the  contrary :  so  that  the  court 
are  called  upon  to  make  an  intendment  as  to  the  operation  of  a 
foreign  law,  which,  if  essential  to  the  case,  should  have  been  directly 
stated,  and  not  left  to  mere  inferenpe. 

The  case,  however,  is  not  without  authority,  even  if  it  were  not 
clear  upon  principle.  In  Warren  v.  Lynch,  6  Johns.  239,  where  a 
promissory  note  was  made  in  Virginia,  payable  in  New  York,  and 
the  maker  signed  it  with  a  scrawl,  which,  in  Virginia,  is  deemed  to 
be  a  seal ;  on  a  suit  in  New  York,  it  was  held  to  be  an  unsealed  in- 
strument (the  laws  of  New  York  recognizing  no  instrument  as  sealed, 
unless  such  as  are  with  a  wax  or  wafer  seal,)  and,  therefore,  that  the 
proper  form  of  action  was  assumpsit,  and  not  debt  In  Andrews  v, 
Herriot,  4  Cowen,  608,  it  was  held,  that  an  action  of  covenant  will 
not  lie  in  New  York,  On  a  contract  to  be  performed  in  Pennsylvania, 
where  there  was  a  scrawl  instead  of  a  seal  in  the  hctis  sigilK; 
although,  by  the  law  of  Pennsylvania,  a  scrawl  is  deemed  a  seal  In 
Trasher  v.  Everhart,  3  Gill  &  Johns.  234,  it  was  held,  that  in  case 
of  a  single  bill  made  in  Virginia  (where  it  is  not  deemed  a  specialty,) 
sued  in  Maryland,  an  action  of  assumpsit  is  not  maintainable  as  upon 
a  simple  contract,  but  must  be  debt ;  because,  in  Maryland,  such 
single  bill  is  deemed  a  specialty.  The  doctrine  of  these  cases  seems 
directly  in  point ;  and  a  very  close  analogy  may  be  found  in  the  case 
of  Jones  V,  Hook's  Administrator,  2  Randolph,  303,  where  the  court 
of  appeals  of  Virginia  held,  in  an  action  of  debt,  upon  a  judgment 
of  North  Carolina,  brought  in  Virginia,  that  the  statute  of  limitations 
of  North  Carolina  was  no  bar,  but  that  of  Virginia,  if  applicable, 
governed  the  remedy. 

Upon  the  whole,  our  opinion  is,  that  the  judgment  upon  the  de- 
murrer by  the  defendant,  to  the  4th  and  5th  counts,  ought  to  be 
reversed ;  and  that,  in  all  other  respects,  it  ought  to  be  affirmed.  But, 
as  the  plea  of  the  statute  of  limitations  is  a  good  bar  to  all 
the  counts,  the  judgment  of  the  court  below,  •  that  the  plain-  [  •  374  ] 
tiffs  take  nothing  by  their  writ,  is  right,  and  ought  to  be 
affirmed  with  costs. 

10F.596;  12  P.410;  13F.378;  5H.295;  6H.344;  8  H.  461 ;  9H  407. 
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The  United  States,  Plaintiff  in  Error,  v.  Walter  Jones,  Adminis- 
trator of  Benjamin  G.  Orb. 

8  p.  375. 

Under  the  2d  section  of  the  act  of  March  3,  1797,  (1  Stats,  at  Large,  513,)  there  should  be 
annexed  to  the  treasarjr  transcript  dolj  certified  copies  of  the  voachers  under  which  pay- 
ments were  made  to  third  persons  by  the  anthority  of  the  defendant ;  that  authori^  not 
being  otherwise  within  the  personal  knowledge  of  the  accoanting  officers. 

It  is  in  the  discretion  of  the  court  to  require  the  production  of  the  originals,  where  fraud  is 
alleged. 

This  act  requires  a  transcript  of  the  items,  not  a  statement  of  a  balance  in  g^ss. 

A  defendant  may  avail  himself  of  the  credits  contained  in  the  transcript,  and  at  the  same 
time  object  that  items  of  debit  therein  are  not  proper  subjects  of  a  ti^easury  oertificate,  and 
not  duly  proved  thereby. 

The  case  is  stated  in  the  opinion  of  the  court. 

Butlefy  (attorney-general,)  for  the  United  States. 

Jones  and  CoxSj  contra. 

[  *  380  ]      •  M'Lean,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  brought  into  this  court  by  a  writ  of  error  to 
the  circuit  court  fpr  the  District  of  Columbia. 

The  action  was  commenced  against  B.  G.  Orr,  in  his  lifetime,  to 
recover  from  him  a  sum  of  money  which  remained  in  his  hands  as  a 
balance  of  moneys  that  had  been  advanced  to  him  on  an  army  con- 
tract. Issue  being  joined,  the  cause  was  submitted  to  a  jury;  and 
the  exceptions  taken  by  the  plaintiffs,  to  the  ruling  of  the  court  on  the 
trial,  present  the  points  for  consideration. 

"  The  attorney  for  the  United  States  produced  and  read  to  the 
jury  the  contract  or  articles  of  agreement  between  Greorge  Graham, 
acting  secretary  of  war,  &c.,  and  the  said  B.  G.  Orr,  dated  21st 
November,  1816,  and  the  bond  of  said  Orr  and  his  sureties,  A. 
M'Cormick  and  W.  O'Neale,  of  the  same  date,  with  the  condition 
thereof,  being  the  same  contract  and  bond  above  set  out,  &c.  The 
attorney  of  the  United  States  then  produced  and  read  to  the  jury  the 
account  stated  by  the  accounting  officers  of  the  treasury,  against  the 
said  Orr;  and  claimed  to  recover  in  this  action  the  balance  of 
$3,654.46,  in  the  said  account  stated." 

To  certain  items  contained  in  this  account  the  defendant's  counsel 
objected ;  but  no  objections  were  made  to  four  items  charged  for 
treasury  warrants  issued  to  Orr,  amounting  to  the  sum  of  $28,500. 

The  first  charge  excepted  to,  was  made   as  foUows: 

f  •  381  ]  •«  February  19, 1818,  for  warrant  1680,  favor  of  Richard 

Smith,  dated  27th  December,  1817,  and  11th  February, 


Digitized  by  LjOOQIC 


JANUARY  TERM,  1834.  188 

United  States  v,  Jones.    8  F. 

1818,  $20,000."  And  on  11th  April  of  the  same  year,  another  charge 
was  made,  "  for  warrant  No.  1904,  for  the  payment  of  his  two  drafte, 
favor  of  Alexander  M'Cormick,  dated  11th  and  17th  March,  1818, 
for  JlOjOOO."*  And  on  the  14th  May  of  the  same  year  a  charge  was 
made  "  for  warrant  No.  2038,  being  in  part  for  a  bill  of  exchange  in 
favor  of  Richard  Smith,  for  $20,000,  $12,832.78."  And  one  other 
warrant  was  charged  June  22,  "  for  a  bill  of  exchange  in  favor  of 
Richard  Smith,  dated  June  22, 1810,  $4,000 ;  and  also  a  warrant  to 
Richard  Smith,  per  order,  for  $8,000. 

These  items,  the  court  instructed  the  jury,  were  not  sufficiently 
proved,  by  being  charged  in  the  account  and  certified  under  the  act 
of  congress. 

This  instruction,  the  attorney-general  insists,  was  erroneous ;  and 
that  these  items  should  have  been  admitted  as  proved,  on  the  same 
principle  as  the  four  items  to  which  no  objection  was  made.  That 
if  the  government  shall  be  required  to  produce  the  authority  on 
which  the  warrants  were  issued  to  Richard  Smith  and  Alexander 
M'Cormick,  on  the  same  principle,  the  original  warrants  issued  in 
the  name  of  Orr,  and  on  which  his  receipts  for  the  moneys  are 
indorsed,  should  be  proved.  That  it  is  as  Ukely  that  some  one  may 
have  fraudulently  obtained  these  warrants  from  the  treasury,  by  per- 
sonating Orr,  as  that  the  bills  of  exchange  or  orders,  on  which  the 
warrants  were  issued  to  his  agents,  were  forgeries. 

The  officers  of  the  treasury  may  well  certify  facts  which  come 
under  their  official  notice,  but  they  cannot  certify  that  which  does 
not  come  within  their  own  knowledge. 

In  the  case  of  the  United  States  v.  Buford,  3  Pet.  12,  the  court 
say  that  "  an  account  stated  at  the  treasury  department,  which  does 
not  arise  in  the  ordinary  mode  of  doing  business  in  that  department, 
can  derive  no  additional  validity  from  being  certified  under  the  act 
of  congress.  Such  a  statement  can  only  be  regarded  as  establishing 
items  for  moneys  disbursed  through  the  ordinary  channels  of  the 
department,  where  the  transactions  are  shown  by  its  books." 

•  The  issuing  of  the  warrants  to  Orr  was  an  official  act,  [  *  382  ] 
"in  the  ordinary  mode  of  doing  business  in  the  depart- 
ment," and  the  fact  is  proved  by  being  certified  as  the  act  of  con- 
gress requires. 

But  the  execution  of  bills  of  exchange  and  orders  for  money  on 
the  treasury,  though  they  may  be  "  connected  with  the  settlement  of 
an  account,"  cannot  be  officially  known  to  the  accounting  officers. 
In  such  cases,  however,  provision  has  been  made  by  law,  by  which 
such  instruments  are. made  evidence,  without  proof  of  the  hand- 
writing of  the  drawer. 

VOL.   XI.  12  C^r^c^nAo 
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In  the  second  section  of  the  act  of  3d  March,  1797,  it  is  provided 
that  <^  all  copies  of  bonds,  contracts,  or  other  papers,  relating  to,  or 
connected  with  the  settlement  of  any  account  between  tiie  United 
States  and  an  individual,  when  certified  by  the  register  to  be  true 
copies  of  the  original  on  file,  and  authenticated  under  the  seal  of 
the  department,  may  be  annexed  to  the  transcripts,  and  shall  have 
equal  validity,  and  be  entitied  to  the  same  degree  of  credit  which 
would  be  due  to  the  original  papers,  if  produced  and  authenticated 
in  court" 

Under  this  provision,  had  copies  of  the  bills  of  exchange  and 
orders,  on  which  the  above  items  were  paid  to  Smith  and  M'Cor- 
mick,  been  duly  certified  and  annexed  to  the  transcript,  the  same 
effect  must  have  been  given  to  them  by  the  circuit  court,  as  if  the 
originals  had  been  produced  and  proved.  And  every  transcript  of 
accounts  from  the  treasury,  which  contains  items  of  payments  made 
to  others,  on  the  authority  of  the  person  charged,  should  have 
annexed  to  it  a  duly  certified  copy  of  the  instrument  which  author- 
ized such  payments.  And  so  in  every  case,  where  the  government 
endeavors,'  by  suit,  to  hold  an  individual  liable  for  the  acts  of  his 
agent;  the  agency  on  which  the  act  of  the  government  was  founded, 
should  be  made  to  appear,  by  a  duly  certified  copy  of  the  power. 

The  defendant  would  be  at  liberty  to  impeach  the  evidence  thus 
certified,  and,  under  peculiar  circumstances  of  alleged  fraud,  a  court 
might  require  the  production  of  the  original  instrument.  This,  how- 
ever, would  depend  upon  the  exercise  of  the  discretion  of  the  court, 
and  could  only  be  enforced  by  a  continuance  of  the  cause  until  the 
original  should  be  produced. 

The  following  item  was  also  objected  to  by  the  defendant's  coun 
sel.     "  To  accounts  transferred  firom  the  books  of  the  sec- 
[  *  383  ]  ond  *  auditor  for  this  sum,  standing  to  his  debit,  under  said 
contract  on  the  books  of  the  second  auditor,  transferred  to 
his  debit'on  those  of  this  office,  $45,000." 

This  item  was  properly  rejected  by  the  circuit  court  The  act  of 
congress,  in  making  a  ^'  transcript  firom  the  books  and  proceedings 
of  the  treasury"  evidence,  does  not  mean  the  statement  of  an 
account  in  gross,  but  a  statement  of  the  items,  both  of  the  debits 
and  credits,  as  they  were  acted  upon  by  the  axscounting  officers  of 
the  department  On  the  trial,  the  defendant  shall  be  allowed  no 
credit  on  vouchers,  which  have  not  been  rejected  by  the  treasury  offi- 
cers unless  it  was  not  in  his  power  to  have  produced  them;  and  how 
could  a  proper  effect  be  given  to  this  provision,  if  the  credits  be 
charged  in  gross  ?  The  defendant  is  unquestionably  entitied  to  a 
detailed  statement  of  the  items  which  compose  his  account 
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Several  other  items  charged  against  Orr,  were  rejected  by  the  cir- 
cuit court,  and  which  are  embraced  by  the  bill  of  exceptions,  but  they 
present  no  point  which  has  not  been  already  considered. 

The  second  bill  of  exceptions  was  taken  to  the  instruction  of  the 
court,  that  the  defendant  was  entitled  to  the  credits  given  to  him 
in  the  treasury  account;  and  that,  in  claiming  these  credits,  he 
did  not  waive  any  objection  to  the  items  on  the  debit  side  of  the 
account. 

On  the  part  of  the  government  it  is  contended  that  this  instruction 
is  erroneous.  That  if  the  defendant  relied  for  his  defence  on  any 
part  of  the  treasury  account,  he  was  bound  to  take  the  whole 
account  as  stated,  and  1  Wash.  C.  C.  344,  and  3  Wash.  C.  C.  28, 
are  referred  to  as  sustaining  this  doctrine. 

There  can  be  no  doubt,  that  if  the  defendant  be  called  upon  to 
render  an  account  on  which  the  plaintiff  seeks  to  charge  him,  the 
account  cannot  be  garbled,  but  must  be  taken  entire.  And  so  where 
a  plaintiff  renders  an  account,  at  the  instance  of  the  defendant,  to 
be  used  in  his  defence ;  the  account  thus  rendered  is  considered  as 
the  admission  of  the  party,  and  its  parts  cannot  be  separated. 

But  the  treasury  account  does  not  seem  to  rest  upon  the  same 
principle. 

The  accounting  officers  of  the  treasury  act  upon  the 
accounts,  *  and  give  to  the  credits,  as  entered,  their  official  [  *  384  ] 
sanction.  The  vouchers  of  an  individual  are  all  submitted 
to  these  officers,  and  their  decision  has  always  been  considered  as 
conclusive  upon  the  government,  but  not  so  as  against  the  individ- 
ual. The  law  expressly  provides  that  rejected  items  may  be  allowed 
by  the  court.  The  law  makes  the  treasury  account,  when  properly 
certified,  evidence  ;  and  every  item  correctly  charged  in  the  account, 
is  primd  facie  esiahhshed  by  the  transcript.  If,  as  in  the  present 
suit,  certain  items  are  charged  to  an  individual,  which  the  treasury 
officers  cannot  know  officially  to  be  correct,  and  no  other  evidence  in 
support  of  them  be  adduced,  they  should  be  rejected,  as  was  done 
by  the  circuit  court  in  this  cause;  but  no  such  objection  can  be 
made  to  the  credits  entered  on  the  account  against  Orr.  They  are 
all  founded  upon  supplies  which  he  furnished  to  the  troops  of  the 
United  States  under  his  contract.  These  credits  have  been  all  exam- 
ined and  allowed  by  the  accounting  officers  of  the  treasury  depart- 
ment, and  all  the  vouchers  on  which  this  action  of  the  treasury  took 
place,  remain  in  that  department. 

The  defendant  is  entitled  to  a  certified  statement  of  his  credits,  as 
allowed  by  the  accounting  officers,  and  he  has  a  right  to  claim  the 
fuU  benefit  of  them,  in  a  suit  by  the  government ;  and  under  no  cir- 
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cumstances  has  the  government  a  right  to  withdraw  credits  which 
have  been  fairly  allowed. 

In  the  present  case,  the  government,  to  sustain  its  action  against 
the  defendant,  gives  in  evidence  a  treasury  account  duly  certified. 
This  account,  so  far  as  it  represents  the  official  action  of  the  treas- 
ury, is  made  evidence  by  law;  but  it  contains  several  items  of  debits, 
which,  unsupported  by  other  evidence,  are  not  proved  by  the  tran- 
script Now,  must  these  items  be  admitted  by  the  defendant,  if  he 
claim  the  credits  which  have  been  allowed  him  in  the  same  ac- 
count ?  The  credits  have  been  duly  examined  and  sanctioned,  and 
the  law  makes  them  evidence  for  the  defendant  as  well  as  the  plain- 
tiffs ;  but  the  items  objected  to,  though  charged  in  the  same  account, 
are  not  thereby  made  evidence,  and,  without  further  proof,  they  must 
be  rejected  by  the  court  Would  not  the  rule  be  as  novel  as  unjust, 
which  should  require  the  defendant,  in  a  case  like  this,  to  admit 
debits  against  him,  unsupported  by  proof,  if  he  claims  credits  in  the 

same  account,  properly  entered  €Uid  legally  proved. 
[  *  386  ]  *  The  law  has  prescribed  the  mode  by  which  treasury  ac- 
counts shall  be  made  evidence,  and  whilst  an  individual  may 
claim  the  benefit  of  this  rule,  the  government  can  set  up  no  exemption 
firom  its  operation.  In  the  performance  of  their  official  duty,  the 
treasury  officers  act  under  the  authority  of  law ;  their  acts  are  public, 
and  afiect  the  rights  of  individuals  as  well  as  those  of  the  government 
In  the  adjustment  of  an  account,  they  sometimes  act  judicially,  and 
their  acts  are  all  recorded  on  the  books  and  files  of  the  treasury  de- 
partment So  far  as  they  act  strictly  within  the  rules  prescribed  for 
the  exercise  of  their  powers,  their  decisions  are,  in  effect,  final ;  for  if 
an  appeal  be  made,  they  will  receive  judicial  sanction.  Accounts, 
amounting  to  many  millions  annually,  come  under  the  action  of 
these  officers.  It  is,  therefore,  of  great  importance  to  the  public  and 
to  individuals,  that  the  rules  by  which  they  exercise  their  powers 
should  be  fixed  and  known. 

Could  any  thing  be  more  unjust,  than  for  the  government  to  with- 
hold from  an  individual  credits  which  its  own  officers  had  decided 
and  certified  to  be  just  and  legal,  until  he  should  admit  certain  charges 
made  against  him,  but  which  are  unsupported  by  evidence  ?  On 
what  must  the  defendant  rely  to  establish  his  credits  in  this  case  ? 
The  transcript  of  the  treasury  ?  His  vouchers  are  in  the  treasury, 
and  having  been  allowed,  must  remain  on  file ;  and  he  can  only  ask 
the  accounting  officers  for  the  evidence  of  this  allowance.  Had  his 
vouchers  been  rejected,  he  might  have  obtained  them  firom  the  depart- 
ment, and  submitted  them  to  the  jury  which  tried  his  cause  in  the 
circuit  court     And  may  the  evidence  of  this  allowance  be  withheld, 
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unless  the  defendant  shall  admit  certain  items  as  debits  which  aie 
unsupported  by  proof  ?  But  still  more  than  this,  when  the  evidence 
is  before  the  jury,  introduced  by  the  plaintiffs  and  relied  on  by  them, 
may  they  withdraw  the  credit  side  of  the  account,  because  the  de- 
fendant will  not  consent  to  be  charged  with  certain  items,  illegally  ? 

The  defendant  is  unquestionably  entitled  to  tha  evidence  of  the 
decision  of  the  treasury  officers  upon  his  vouchers,  without  reference 
to  the  charges  made  against  him.  And  in  this  suit,  he  may  avail 
himself  of  that  decision,  without,  in  any  degree,  restricting  his  right 
to  object  against  any  improper  charges.  The  credits  were 
allowed  to  the  defendant  on  the  vouchers  alone,  *  and  with-  [  *  386  ] 
out  reference  to  the  particular  items  of  demand  which  the 
government  might  have  against  him.  And  the  debits,  as  well  as  the 
credits,  must  be  established  on  distinct  and  legal  evidence. 

It  is  clear  that  the  government  had  no  right  to  garble  the  treasury 
statement  which  was  offered  in  evidence  in  the  circuit  court,  nor  to 
impose  any  condition  on  the  defendant  in  claiming  the  credits  which 
had  been  allowed  him.  In  every  treasury  account  on  which  suit  is 
brought,  the  law  requires  the  credits  to  be  stated  as  well  as  the  debits. 
These  credits  the  officers  of  the  government  cannot  properly  either 
suppress  or  withhold.  They  are  made  evidence  in  the  case,  and  were 
designed  by  the  law  for  the  benefit  of  the  defendant. 

In  neither  of  the  bills  of  exception  does  it  appear  to  this  court  that 
the  circuit  court  erred  in  theur  instructions  to  the  jury ;  their  judg- 
ment must,  therefore,  be  affirmed. 

8  P.  887,  399 ;  15  P.  336 ;  10  H.  109 ;  18  H.  478 ;  17  H.  437. 


The   United   States,   Plaintiffs  in  Error,   v.   Walter  Jonbs, 
Administrator  de  bonis  non  of  Benjamin  6.  Orr. 

8  P.  387. 

An  order  to  receiye  from  the  secretary  at  war  any  balance  dac  nnder  a  certain  contract,  does 
not  authorize  a  payment  of  what  is  not  due ;  and  if  paid,  the  person  giving  the  order  is  not 
liable  to  rcfand. 

The  principles  of  the  preceding  case  affirmed  and  applied. 

The  case  is  stated  in  the  opinion  of  the  court. 

Butler^  (attorney-general,)  for  the  United  States. 

Coxe  and  Tones^  for  the  defendant 

•  M 'Lean,  J.,  delivered  the  opinion  of  the  court.  [  •  394  ] 

This  suit  was  originally  brought  by  the  plaintiffs,  against 
Benjamin  6.  Orr,  who  has  since  deceased,  in  the  circuit  court  of  the 
12* 
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United  States  for  the  District  of  Columbia,  to  redover  the  balance  of 
a  treasury  settlement,  charged  against  him  on  the  books 
[  •  395  ]  of  the  treasury  department.  At  the  trial,  several  *  excep- 
tions were  taken  to  the  instruction  of  the  court  to  the  jury, 
and  those  exceptions  are  brought  before  this  court,  for  their  decision, 
by  a  writ  of  error. 

On  the  15th  of  January,  1817,  Orr  made  a  contract  with  the  gov- 
ernment, to  supply  the  troops  of  the  United  States  with  rations,  &c, 
within  a  certain  district,  and  executed  a  bond  and  contract,  agreeably 
to  the  usages  of  the  war  department  in  such  cases. 

The  action  was  brought  upon  the  bond,  and  at  ther  trial,  the  plain- 
tiffs gave  in  evidence  the  contract  annexed  to  the  bond,  and  a  treas- 
ury statement,  which  showed  a  balance  against  Orr  of  $2,012.32. 

And  the  plaintiffs  also  gave  in  evidence  another  transcript,  in  order 
to  prove  that  Orr,  under  a  previous  account  with  the  United  States, 
had  been  paid  a  balance  of  $19,149.01,  stated  to  be  due  to  him,  which 
was  paid  to  his  agent,  under  a  power  of  attorney,  and  the  receipt  for 
the  same  was  indorsed  on  the  back  of  the  account.  And  the  court, 
on  the  prayer  of  the  defendant,  instructed  the.  jury,  that  this  second 
transcript  was  not  evidence,  per  se,  to  establish  all  the  items  charged 
to  the  defendant ;  to  which  instruction  the  plaintif&  excepted. 

The  item  principally  objected  to,  was  paid  to  Richard  Smith,  as 
the  agent  of  Orr.  In  proof  of  this  agency,  the  following  letter  was 
relied  on,  and  which  was  annexed  to  the  transcript :  "  Washington, 
6th  May,  1819.  Sir :  I  will  thank  to  pay  to  R.  Smith,  Esquire, 
any  sum  which  may  be  found  due  me  on  my  late  Georgia  contract, 
to  the  amount  of,  or  within  the  limit  of,  $25,500,  which  will  cover  the 
interest  which  has  accrued  upon  the  drafts  heretofore  conditionally 
accepted  of,  as  well  as  the  principal,  and  oblige  yours,  &c."  Signed 
"  Benjamin  G.  Orr,"  and  directed  to  the  secretary  of  war. 

On  the  back  of  the  transcript  was  indorsed  the  following  receipt : 
«  Received,  May  4th,  1819,  warrant  numbered  3,944,  for  $19,149.01, 
in  full  of  the  within  account     Signed,  Richard  Smith." 

Orr's  contract  commenced  on  the  1st  day  of  June,  1817,  and  termi- 
nated on  the  31st  day  of  May,  1818. 
[  •  396  ]  •  It  appears,  therefore,  that  at  the  time  the  above  order 
was  given  to  Smith,  the  contract  of  Orr  had  expired  nearly 
a  year.  The  order  requested  the  secretary  of  war  to  pay  any  sum 
that  might  be  due  on  the  contract,  not  exceeding  a  specified  amount. 
Under  this  authority,  the  government  could  not  pay  to  Smith,  so  as 
to  charge  Orr,  a  larger  sum  than  was  due  on  his  contract.  It  was 
neither  the  expectation  of  Smith  to  receive,  nor  the  intention  of  Orr 
to  pay  a  greater  amount  than  was  due  on  his  contract ;  and  for  any 
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payment  beyond  this,  the  government  must  look  to  the  agent,  and 
not  to  Orr,  for  repayment. 

It  therefore  appears  that  the  circuit  court  did  not  err  in  their  in- 
struction, above  stated,  to  the  jury. 

The  coimsel  for  the  United  States,  in  addition  to  the  above  tran- 
script, the  power  of  attorney  to  Smith,  and  his  receipt,  proved,  by 
Smith,  that  the  money  received  by  him  under  the  said  power  of  attor- 
ney, was  'applied  to  the  credit  of  Orr,  in  the  Bank  of  the  United 
States,  at  Washington ;  which  payment,  the  witness  supposed,  was 
made  known  to  Orr,  though  he  could  not  speak  positively  on  the 
subject,  as  he  did  not  communicate  the  information  to  him. 

And  the  counsel  who  offered  this  evidence  stated  that  he  offered  it 
to  show  that  the  accounts  between  Orr  and  the  government,  under 
the  contract  of  the  16th  of  January,  1817,  had  been  settled  up  to  that 
time,  and  that  the  balance  of  $19,149.01  had  been  paid  to  Smitb 
as  the  agent  of  Orr,  and  that  he  offered  the  evidence  for  no  other 
purpose. 

The  counsel  for  the  United  States  then  gave  in  evidence  to  the 
jury,  a  subsequent  account  between  Orr  and  the  government,  under 
the  above  contract  And  on  the  prayer  of  the  defendant,  the  court 
instructed  the  jury,  ^<  that  the  said  accounts  were  not  competent,  per 
se,  upon  which  to  charge  the  defendant  or  his  intestate  for  any  sums 
therein  contained,  further  than  the  mere  payment  of  money  from  the 
treasury  to  the  said  intestate,  or  to  his  authorized  agent." 

The  items  embraced  by  this  instruction  were  charges  made  against 
Orr  for  the  acts  of  certain  persons  alleged  to  be  his  agents,  without 
annexing  to  the  transcript  copies  of  any  papers  showing  their  agency, 
or  offering  any  proof  that  they  acted  under  the  authority  of 
Orr ;  the  circuit  court,  therefore,  properly  *  instructed  the  [  *  397  ] 
jury,  that  the  transcript,  per  se,  did  not  prove  these  items. 

The  plaintiffs  then  proved  by  Richard  Smith,  that  he  received,  as 
the  agent  of  Orr,  $6,350.99,  on  waixant  No.  5471,  under  the  contract, 
and  that  the  same  was  applied  to  the  credit  of  Orr,  in  the  Bank  of 
the  United  States  at  Washington,  of  which  payment  the  witness 
believed  Orr  had  notice. 

The  counsel  for  the  plaintiffs  stated,  that  they  confined  their  claim 
to  the  above  item,  which  was  the  first  one  charged  in  the  treasury 
account  marked  A.  And  the  counsel  for  the  defendant  then  moved 
the  court  to  instruct  the  jury,  that  this  account,  as  also  the  preceding 
one  offered  in  -evidence  by  the  plaintiffs,  was  evidence  for  the  defend- 
ant, for  the  items  of  credits  contained  in  either,  and  that  in  claiming 
them,  he  did  not  admit  the  debits ;  which  instruction  was  gjven  by 
the  court,  and  to  which  an  exception  was  taken. 

Digitized  by  LjOOQIC 


UO        SUPREME    COURT  OF  THE  UNITED  STATES. 
United  States  v.  Jones.    8  P. 

This  instruction  involves  the  same  question  which  has  already 
been  decided,  between  the  same  parties,  at  the  present  term.  There 
was  no  error  in  giving  the  instruction. 

In  the  further  progress  of  the  trial,  the  plaintiffs  offered  to  withdraw 
from  the  jury  the  said  two  accounts  mentioned  in  the  preceding 
exception,  and  all  the  evidence  connected  with  said  accounts ;  to 
which  the  defendant's  counsel  objected;  and  the  court  refused  the 
motion. 

A  treasury  account  which  contains  credits  as  well  as  debits  is  evi- 
dence for  the  defendant  as  well  as  the  government ;  and,  unless  there 
be  an  abandonment  of  the  suit  by  the  counsel  for  the  government,  it 
has  no  right  to  withdraw  jBrom  the  jury  any  part  of  the  credits  relied 
on  by  the  defendant. 

The  next  and  last  instruction  given  by  the  court  on  the  prayer  of 
the  defendant,  and  to  which  the  plaintiffs  excepted,  was,  "  that  the 
said  transcript  A,  from  the  books  and  proceedings  of  the  treasury, 
can  only  be  regarded  as  establishing  such  of  the  items  of  debit,  in  the 
account  stated  in  the  said  transcript,  as  are  for  moneys  disbursed 
through  the  ordinary  channels  of  the  treasury  department,  where  the 
transactions  are  shown  by  its  books,  and  where  the  officers  of  the 
department  must  have  had  official  knowledge  of  the  facts  stated ;  but 
that  the  transcript  is  evidence  for  the  defendant  of  the  fuU 
[  *  398  ]  amount  *of  the  credits  therein  stated;  and  that,  by  relying 
on  the  said  transcript,  as  evidence  of  such  credits,  the  defend- 
ant does  not  admit  the  correctness  of  any  of  the  debits  in  the  said 
account,  of  which  the  transcript  is  not,  per  se^  evidence ;  and  that  the 
said  transcript  is  not,  per  se,  evidence  of  any  of  the  items  of  the  debit 
therein  stated,  except  the  first." 

The  correctness  of  the  principle  laid  down  by  the  court,  in  this 
instruction,  has  been  recognized  by  this  court,  in  a  case  between  the 
same  parties,  at  the  present  term,  as  above  referred  to. 

As  this  court  sanctions  all  the  instructions  of  the  circuit  court  given 
to  the  jury,  in  this  case,  at  the  prayer  of  the  defendant,  and  also  in 
refusing  to  instruct  on  the  prayer  of  the  plaintiffs,  the  judgment  of 
the  circuit  court  is,  as  a  matter  of  course,  affirmed. 


The  United  States,  Plaintiffs  in  Error,  v.  Walter  Jones,  Ad- 
ministrator de  bonis  non  of  Benjamin  G.  Ors.  The  Same  v* 
The  Same.  .  « 

8  P.  399. 

A  prayer  that  the  jury  may  be  instructed  ''that  it  is  competent  for  them  to  infer  from  the 

evidence,  &c.,''  is  ambignoas  and  improper. 
Where  two  contracts  were  made,  at  different  dates,  each  stipulating  for  certain  notices,  evi- 


Digitized  by  LjOOQIC 


JANUARY  TERM,   1834.  141 

United  States  v.  Jones.    8  F. 

denoe  that  notices  under  the  first  were  waived,  before  the  second  was  made,  is  not  ad- 
missible to  prove  a  waiver  nnder  the  second. 
A  bond,  with  sureties,  to  account  for  all  advances  made  under  a  certain  contract,  does  not 
apply  to,  or  cover  advances  made  on  account  of  that  and  another  contract,  indiscriminately. 

The  case  is  stated  in  the  opinion  of  the  court 

Butler^  (attorney-general,)  for  the  United  States. 

Jories  add  Coxe^  contra. 

•  Story,  J.,  delivered  the  opinion  of  the  court  |  *  412  ] 
This  is  a  writ  of  error  to  the  circuit  court  of  the  District 

of  Columbia  for  the  county  of  Washington. 

The  original  suit  was  brought  on  a  bond  given  by  Orr,  and 
certain  persons  as  his  sureties,  to  the  United  States,  on  the 
9th  of  February,  1818,  for  the  penal  sum  of  $35,000,  upon  condi- 
tion, well  and  truly  to  perform,  &c.,  certain  articles  of  agreement, 
dated  the  same  day,  &c.,  "  made  between  John  C.  Calhoun,  secretary 
of  war,  and  the  said  Orr,  concerning  the  supply  of  rations  to  the 
troops  of  the  United  States  within  the  State  of  Georgia,  including 
that  part  of  the  Creeks'  lands  within  the  territorial  limits  of  said  State, 
according  to  the  true  intent  and  purport "  thereof.  The  defendant, 
Orr,  died  pending  the  suit,  and  it  being  revived  against  his  adminis- 
trator, the  latter,  after  oyer  of  the  bond,  and  condition,  and  articles 
of  agreement,  pleaded  a  general  performance  of  the  condition  by  Orr; 
and  the  replication  assigned  for  breach,  that  although  the  United 
States  did  advance  and  furnish  to  Orr,  divers  large  sums  of  money  at 
divers  times,  on  account  of,  and  to  enable  him  to  carry  into  effect  the 
articles  of  agreement ;  and  although  the  accounts  of  Orr,  in  relation 
to  the  articles  of  agreement,  had  been  finally  settled  by  the  account- 
ing officers  of  the  government,  and  upon  the  settlement,  there  was 
found  due  to  the  United  States  the  sum,  &c,  &c. ;  yet  he  had  not 
paid  the  same,  &c.  Upon  this  replication,  issue  was  joined ;  and  the 
cause  being  tried,  a  verdict  was  found  for  the  administrator,  upon 
which  judgment  was  afterwards  given  by  the  court  in  his  favor. 

At  the  trial,  several  bills  of  exceptions  were  taken  on  behalf  of  the 
United  States ;  and  the  validity  of  these  exceptions  constitutes  the 
matter  now  in  controversy  before  this  court, 

•  The  first  article  of  the  articles  of  agreement  above  refer-  [  *  413  ] 
red  to,  is  to  this  effect    "  That  the  said  Orr,  his  heirs,  &c., 

shall  supply  anc^  issue  all  the  rations,  to  consist  of  the  articles  herein- 
after specified  that  shall  be  required  of  him  or  them,  for  the  use  of 
the  United  States,  at  all  and  every  place  or  places  where  troops  are, 
or  may  be  stationed,  marched,  or  recruited,  within  the  limits  of  the 
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State  of  Greorgia,  indnding  that  part  of  the  Creeks'  land  lying  within 
the  territorial  limits  of  said  State,  thirty  days*  notice  being  given  of 
the  post  or  place  where  rations  may  be  wanted,  or  the  number  of 
troops  to  be  furnished  on  their  march,  from  the  Ist  day  of  June,  1818, 
until  the  31st  day  of  May,  1819,  inclusive,  at  the  following  prices, 
&c."  The  10th  article  provides,  "  that  all  such  advances  of  money 
as  shall  be  made  to  the  said  Orr,  &c.,  for,  or  on  account  of  the  sup- 
plies to  be  furnished,  pursuant  to  this  contract,  and  all  such  sums  of 
money  that  the  commanding  officer  of  the  troops  or  recruits,  &c., 
may  cause  to  be  disbursed,  in  order  to  procure  supplies,  in  conse- 
quence of  any  failure  on  the  part  of  the  said  Orr,  &c.,  in  complying 
with  the  requisitions  herein  contained,  shall  be  accounted  for  by  him 
or  them,  by  way  of  offset  against  the  amount  of  such  supplies;  and 
the  surplus,  if  any,  repaid  to  the  United  States  immediately  affcer  the 
expiration  of  the  term  of  this  contract,  together  with  interest,  &c. ; 
and  that  if  any  balance  shall,  on  any  settlement  of  the  accounts  of 
Orr,  &c.,  be  found  due  by  him  or  them,  &c.,  the  same  shall  be  imme- 
diately paid." 

At  the  trial,  the  United  States  in  support  of  their  suit,  introduced 
certain  official  accounts  and  statements  of  the  third  auditor,  duly  cer- 
tified from  the  treasury  department,  which  were  read  in  evidence, 
saving  to  the  defendant  all  exceptions  to  the  competency  of  these 
accounts  to  charge  him,  otherwise  than  as  the  items  of  charges  in  the 
same  should  be  supported  by  proof.  The  United  States  also  read  in 
evidence  a  contract  made  by  Orr,  in  January,  1817,  for  army  supplies 
for  the  States  of  South  Carolina  and  Greorgia  for  one  year,  from  the 
31st  day  of  May,  1817 ;  the  terms  of  which  contract  are  the  same  as 
those  of  the  contract  of  1818.  Besides  evidence  to  other  points,  not 
now  material  to  be  stated,  the  United  States  introduced  the  testi- 
mony of  a  Mr.  Abbott,  and  proved  by  him  that  at  the  time  when 
contracts  were  made  for  the  supply  of  the  United  States  troops,  the 
contractors  (as  he  believed)  were  then  informed  of  the 
[  *  414  ]  *  fixed  posts  within  the  limits  of  the  contract,  and  the  num- 
ber of  troops  there  stationed,  and  that  rations  werp  to  be 
regularly  supplied  by  such  contractor,  according  to  the  number  of 
troops  so  stationed  at  such  places ;  and  that  the  contractor  was  in- 
formed he  was  to  continue  so  to  do,  without  any  other  notice  so  to 
do ;  and  that  special  requisitions  and  notice  of  thirty  days  would  be 
made  and  given,  for  all  other  supplies  at  other  places  or  posts,  and 
for  any  change  in  the  quantity  of  supplies  which  might  become 
necessary  at  the  fixed  posts,  firom  a  change  in  the  number  of  troops 
stationed  at  such  fixed  posts ;  and  that  such  was  the  understanding 
it  the  war  department,  in  settling  the  accounts  of  contractors.     But 
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he  did  not  know  of  any  verbal  explanation  between  the  secretary  of 
war  and  Orr  on  this  subject,  specifying  any  thing  more  or  less,  than 
what  the  contraxst  specified ;  and  he  did  not  know  that  there  had  been 
any  submission  or  agreement  of  contractors  to  such  a  construction 
of  their  contracts ;  but  that  such  was  the  rule  adopted  by  the  account- 
ing officers  in  settling  the  accounts  of  contractors. 

The  defendant,  among  other  things,  introduced  evidence  to  show 
that  Onr  always  insisted  on  the  necessity  of  requisitions  and  noticeS| 
according  to  the  terms  of  the  contract,  for  supplies  at  all  posts,  before 
he  could  be  charged  with  a  failure ;  and  also  to  show  the  custom  of 
making  requisitions,  and  giving  such  notices  for  supplies  at  all  posts 
where  provisions  were  required,  and  without  regard  to  their  being  old 
established  posts,  or  new  ones  established  after  the  contract. 

After  the  whole  evidence  was  closed,  the  attorney  for  the  United 
States  prayed  the  court  to  instruct  the  jury  "  that  it  was  competent 
for  them  to  infer  from  the  said  evidence  that  the  said  Orr,  in  supply- 
ing the  fixed  posts,  as  he  had  before  done  under  his  former  contract, 
and  knowing  thereby  the  number  of  rations  there  required,  dispensed 
with  any  special  requisition  and  notice,  in  relation  to  such  supplies 
to  said  posts  ;  and  in  case  of  failure  to  supply  such  posts,  according 
to  usage  and  knowledge,  is  liable,  imder  the  bond  and  contract  upon 
which  this  action  is  founded."  The  circuit  court  refused  to  give  this 
instruction,  and  the  question  now  is,  whether  it  ought  to  have  been 
given. 

To  the  terms  in  which  this  instruction  is  couched,  there  is  certainly 
a  well-founded  objection.  The  language  used  is  equivocal, 
•  and  admits  of  various  interpretations ;  and  it  is  certainly  [  *415  ] 
the  duty  of  the  party  asking  an  instruction,  to  express  it 
with  such  certainty  as  may  not  mislead,  either  the  court  or  the  jury. 
The  court  were  asked  to  instruct  the  jury  "  that  it  was  competent  for 
them  to  infer  from  the  said  evidence,  &c."  Now,  if  by  "  competent," 
SB  here  used,  it  was  intended  that  there  was  sufficient  evidence  from 
which  the  jury  might  infer  a  waiver  or  dispensation,  &c.,  the  instruc- 
tion was  manifestly  wrong,  for  it  required  the  court  to  decide  upon 
the  weight  of  evidence,  and  to  take  from  the  jury  the  right  to  ascer- 
tain that  which  is  peculiarly  within  their  province,  for  themselves. 
But  if  it  was  only  intended  to  express  that  there  was  evidence  con- 
ducing to  prove  a  waiver,  the  language  was  ill  adapted  to  the  pur- 
pose ;  for  it  does  not  ask  whether  the  evidence  introduced  on  the  part 
of  the  United  States,  if  believed,  conduced  to  such  a  purpose,  but 
whether  the  evidence  on  both  sides  conduced  to  such  a  purpose, 
which  would  require  the'  court  to  ascertain,  in  like  manner,  the  weight 
of  the  eiidence;  for  it  could  not  be  correctly  affirmed  that  the  evi- 
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dence  conduced  to  such  a  purpose,  where  there  was  conflicting 
evidence,  unless  there  was  a  decided  preponderance  on  that  side. 

But  without  dwelling  more  on  the  phraseology  of  this  instruction, 
we  are  of  opinion  that  the  court  were  correct  in  refusing  it  upon  the 
substance  of  the  doctrine  assorted  in  it.  The  court  were  required  to 
instruct  the  jury,  that  it  was  competent  for  them  to  infer  that  Orr  had 
dispensed  with  any  special  requisition  and  notice,  in  relation  lo  sup- 
plies at  fixed  posts,  not  from  the^  evidence  generally,  but  from  two 
special  circumstances  in  the  case ;  first,  from  having  supplied  the 
fixed  posts,  as  he  had  done,  under  his  former  contract,  (that  is,  the 
contract  of  the  preceding  year,  1817,)  and  secondly,  from  thus  know- 
ing the  number  of  rations  there  required.  Now,  the  contract  of  1817 
entitled  him  to  have  requisitions  and  notices  of  thirty  days,  precisely 
in  the  same  manner  as  the  contract  of  1818  did ;  and  it  was  neither 
proved  nor  admitted  in  the  case  that  such  requisitions  and  notices 
had  not  been  given  under  the  former  contract.  K  they  had  been 
given,  then  certainly  there  could  be  no  legal  inference  that  they  were 

not  to  be  continued  to  be  given  under  the  contract  of  1818. 
[  •  416  ]  And  if  they  were  not  given,  then  the  circumstance  *  that 

they  had  been  dispensed  with  under  a  former  contract,  had 
no  legal  tendency  to  establish  that  they  were  dispensed  with  under  a 
new  and  independent  contract.  Indeed,  the  very  circumstance  that 
in  some  new  and  independent  contract  they  were  stipulated  for, 
would  furnish  proof,  that  they  were  not  intended  to  be  dispensed 
with.  Why  otherwise  should  they  be  again  inserted  in  the  contract? 
Certainly  not  for  the  purpose  of  showing  that  they  were  not  to  be  in- 
sbted  on,  but  were  to  be  dispensed  with. 

Besides,  the  fact  of  having  supplied  the  fixed  posts  under  a  former 
contract,  and  knowing  thereby  the  number  of  rations  then  required 
for  them,  could  have  no  legal  tendency  to  establish  the  right  or  duty 
of  the  contractor  to  supply  the  same  posts  with  the  same  number  of 
rations  in  future  years.  The  number  of  troops  might  be  varied ;  the 
importance  of  those  posts  might  be  diminished  or  increased;  and 
from  the  nature  of  the  military  service,  many  other  circumstances ' 
might  occur  to  render  a  fixed  quantity  of  supply  at  those  posts,  in- 
compatible with  the  public  interests  or  public  necessities.  The  very 
language  of  the  contract  demonstrates  that  no  such  fixed  quantities 
could  have  been  contemplated  by  the  parties.  The  contractor  is  to 
supply  and  issue  all  rations,  which  shall  be  required  of  him,  ^<  at  all, 
and  every  place  or  places  where  troops  are  or  may  be  stationed,  &c, 
thirty  days'  notice  being  given  of  the  post  or  place  where  the  rations 
may  be  wanted,  or  the  number  of  troops  to  be  furnished  on  their 
march."     So  that  the  contract  not  only  does  not  look  to  any  fixed 
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posts  in  particular,  but  it  carries  on  its  face  an  implication  that  the 
supply  required  might  or  would  be  varied  in  all  posts  and  places. 

Upon  these  grounds,  we  are  of  opinion  that  the  circuit  court  were 
right  in  refusing  the  instruction  prayed  for.  We  give  no  opinion 
upon  the  point,  whether  a  parol  waiver  of  the  notice  stipulated  for  in 
the  contract  would,  if  proved,  have  entitled  the  United  States  to 
recover  in  this  suit,  it  being  a  suit  for  a  forfeiture  for  non-fulfilment 
of  the  terms  of  the  contract  Even  supposing  a  waiver  by  parol  may 
discharge  the  party,  so  as  to  save  a  forfeiture  of  a  bond,  it  does  not 
follow  that  a  waiver  by  parol  is  to  be  admitted  to  create  a  forfeiture 
of  a  bond.     On  neither  point  do  we  mean  to  express  any  opinion. 

The  next  exception  involves  the  same  point  relative  to  the 
•right  of  the  defendant  to  have  the  credits  allowed  him  on  [  *417  J 
the  treasury  accounts,  notwithstanding  a  rejection  of  some 
of  the  debits,  which  was  involved  in  another  case  between  the  same 
parties  in  which  my  brother  M'Lean  has  already  delivered  the  opinion 
of  the  court. 

The  next  exception  is  to  an  instruction  of  the  circuit  court,  given 
upon  the  prayer  of  the  defendant  It  is  as  follows :  "  That  if  the  jury 
find  and  believe,  firom  the  evidence  aforesaid,  that  the  three  several 
advances  firom  the  war  department  to  the  said  Orr,  in  the  said  first 
account  above  charged,  to  the  amount  of  $80,000,  though  appearing 
in  the  receipts  for  the  same  as  made  on  account  of  this  contract, 
were,  nevertheless,  advanced  under  an  arrangement  and  understand- 
ing with  the  government  and  said  Orr,  to  which  the  sureties  in  the 
bond  now  in  suit  were  in  no  manner  party  or  privy;  that  the  said 
sums  of  money  were  to  be  held  by  the  said  contractor  as  a  common 
fund  of  supplies,  as  well  for  the  forts  and  military  posts  in  Florida, 
including  the  subsistence  of  the  Indian  prisoners  there,  as  of  the  posts 
within  the  State  of  Georgia,  and  the  Creek  lands  within  the  territo 
rial  limits  of  that  State,  and  to  be  indiscriminately  applied  to  all  or 
any  of  both  the  Georgia  and  Florida  forts  and  military  posts,  upon 
the  terms  and  conditions  of  this  contract,  as  if  extended  to  the  Flor- 
ida posts ;  and  that  the  said  contractor  was  accordingly  called  on 
and  required,  in  the  execution  of  that  contract,  and  out  of  the  gen- 
eral fund  so  advanced,  nominally,  under  this  contract,  to  furnish  sub- 
sistence as  well  for  the  Florida  posts,  including  Indian  prisoners 
there,  as  for  the  posts  within  the  proper  territorial  limits  of  the  con- 
tract indiscriminately;  and  that  both  branches  of  supply  were  blended 
in  debits  for  alleged  failures,  &c.,  and  credits  for  supplies  in  the  same 
official  account  of  advances  and  expenditures  under  this  contract,  as 
kept  at  the  proper  accounting  departments  of  the  treasury  and  war 
departments,  without  there  being  any  specific  part  or  portion  of  the 
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said  advances  designated  and  set  apart  for  the  two  branches  of  sup- 
ply and  subsistence  in  Georgia  and  Florida  respectively ;  then  the 
obligors  in  the  bond  now  in  suit,  nor  any  of  them,  are  not  responsi- 
ble in  this  action  under  the  10th  article  of  said  contract,  for  the  ac- 
counting and  paying  by  said  Orr  of  any  balance  or  surplus 
[  *418  ]  of  the  said  advances  remaining  *in  his  hands,  unexpended 
at  the  time  of  the  expiration  of  the  term  of  said  contract,  in 
the  execution  of  the  said  contract,  and  in  the  supplies  of  subsistence 
therein  stipulated  for. 

Stripped  of  the  complicated  circumstances  in  which  this  instruc- 
tion is  involved,  it  presents  the  simple  question  whether,  under  the 
10th  article  of  the  contract  of  1818,  the  parties  to  the  bond,  are  in  the 
present  action  responsible  for  any  balance  in  the  hands  of  Orr,  at  the 
expiration  of  the  same  contract,  of  advances  made  to  him,  not  on 
account  of  that  particular  contract  exclusively,  but  on  account  of 
that  and  other  contracts,  as  a  common  fund  for  supplies,  where  ac- 
counts of  the  supplies,  the  expenditures,  and  the  funds  had  all  been 
throughout  blended  indiscriminately  by  both  parties,  and  no  separate 
portion  had  been  designated  or  set  apart  for  the  contract  of  1818. 
We  are  of  opinion  that  the  question  ought  to  be  answered  in  the 
negative;  and  that,  therefore,  the  instruction  given  by  the  circuit 
court  was  correct  The  10th  article  of  the  contract  of  1818  declares, 
that  all  advances  made  "for  and  on  account  of  the  supplies  to  be 
furnished  pursuant  to  this  contract,"  shall  be  duly  accounted  for. 
Now,  advances  made  as  a  common  fund  for  supplies  under  that  and 
other  contracts,  without  any  discrimination  or  apportionment  for 
either  in  particular,  can  in  no  just  sense  be  said  to  be  advances  made 
for  supplies  "pursuant  to  the  contract"  of  1818.  The  whole  fund 
might,  if  necessary,  be  rightfully  applied  for  any  purpose  within  the 
scope  of  either  contract  The  unexpended  balance  is  not  the  balance 
of  any  appropriation  or  advances  under  any  particular  contract,  but 
constitutes  a  common  fund  for  all  remaining  purposes  under  any 
contract  If  it  were  wanted  for  supplies  for  the  Florida  posts,  there 
would  be  no  pretence  to  say  that  it  was  a  balance  for  which  the  par- 
ties were  responsible  in  the  present  suit  And  if  not  wanted  for 
such  a  purpose,  still,  to  fix  responsibility  upon  them  according  to  the 
terms  of  their  engagement,  it  must  be  shown  that  the  balance  was  a 
balance  remaining  unexpended  of  advances  under  the  contract  of 
1818.  But  how  is  that  to  be  shown  when  no  distinct  advances  were 
made,  no  distinct  expenditures  required,  and  no  distinct  accounts 
kept  under  that  contract  ?  To  say  that  the  parties  to  the  present 
bond  should  be  liable  for  the  whole  balance,  would  be  to 
[  *  419  ]   say  that  they  should  be  liable  for  advances  *  made  under 
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any  other  contracts,  and  if  not  liable  for  the  whole,  the  very  case 
supposed  in  the  instruction,  precludes  the  possibility  of  any  legal 
separation'  of  the  items  of  the  balance.  Each  and  all  of  them  are 
blended  per  my  et  per  tout^  as  a  common  fund.  The  case  indeed,  in 
the  principles  which  must  govern  it,  ranges  itself  under  that  large 
class  of  cases  where  a  party,  bound  for  the  fidelity  of  a  clerk  or  other 
agent  of  A,  as  keeper  of  his  money  or  accounts,  is  held  not  liable  for 
acts  done  as  the  keeper  of  the  money  or  accounts  of  A  and  B.  And 
in  the  present  suit  there  is  no  difference  in  point  of  law  between  the 
liability  of  the  principal  and  that  of  the  sureties  upon  the  bond.  It 
is  the  same  contract  as  to  both,  and  binds  both  or  neither.  The 
United  States  are  not,  however,  without  remedy ;  for  there  can  be  no 
doubt  that  an  action,  in  another  form,  would  lie  against  Orr  for  any 
balance,  however  received,  which  remained  unexpended  in  his  hands 
after  the  termination  of  the  service  for  which  the  advances  were  made. 

The  next  exception  is  to  the  refusal  of  the  circuit  court  to  instruct 
the  jury  "that  the  receipts  of  Benjamin  G.  Orr,  offered  in  evidence, 
are  primd  facie  evidence  that  he  received  the  $80,000  under  the  con- 
tract on  which  this  suit  is  brought ;  and  that  it  is  incumbent  on  the 
defendants  to  satisfy  the  jury  by  evidence,  that  the  said  advances 
were  not  made  under  the  said  contract,  as  stated  in  the  said  receipts ; 
but  that  it' was  so  stated  by  mistake  or  design  on  the  part  of  the  gov- 
ernment and  said  Orr,  and  intended  to  be  applicable  to  some  other 
contract."  The  court  gave  the  instruction  as  prayed,  omitting  only 
the  last  clause,  as  to  the  mistake  or  design  of  the  parties.  And  we 
are  of  opinion  that  the  instruction,  as  given,  was  all  that  the  United 
States  had  a  legal  right  to  require.  If  the  advances  were  not  made 
under  the  contract,  as  stated  in  the  receipts,  the  parties  to  the  bond 
were  not  responsible  therefor,  and  it  was  wholly  immaterial  to  them 
how  it  occurred ;  whether  it  was  by  mistake,  or  design,  or  otherwise. 
The  receipts  were  primd  facie  evidence  that  the  money  was  received 
under  the  contract,  and  it  was  incumbent  on  the  defendants  to  estab- 
lish the  contrary  by  competent  proofs. 

Upon  the  whole,  the  opinion  of  the  court  is,  that  the  judgment  of 
the  circuit  court  ought  to  be  affirmed. 


William  C.  Holt  and  Wife,  Appellants,  v.  Thomas  and  Edmund 

Rogers. 


8  P.  420. 


Where  time  is  not  of  tho  essence  of  the  contract,  specific  performance  will  not  be  decreed 
if  there  has  been  delay  amounting  to  laches  on  the  part  of  the  complainant,  and  especially 
if  the  value  of  the  property  has  changed  and  novr  interests  intervened. 
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Where  the  bill  prayed  specific  performnDcc  and  general  relief,  but  made  no  special  case  for 
payment  of  a  sum  which  the  vendee  was  to  receive  on  rescission,  a  decree  for  that  sum 
was  refused. 

Appeal  from  the  circoit  court  of  the  United  States  for  the  District 
of  Tennessee. 

The  case  is  stated  in  the  opinion  of  the  court. 

The  case  was  submitted  to  the  court  on  printed  arguments,  by 

Bibbj  for  the  appellants. 

Tompkins,  for  the  appellees. 

Story,  J.,  delivered  the  opinion  of  the  court 

The  suit  was  brought  in  February,  1823,  for  a  specific  performance 
of  a  contract,  made  in  January,  1794,  for  the  sale  of  land,  under  the 
following  circumstances.  On  the  6th  of  January,  1794,  John  Rogers, 
of  Virginia,  executed  his  bond  to  James  Dickinson,  of  the  same  State, 
in  the  penal  sum  of  £2,000,  upon  condition,  after  reciting  that  Rogers 
had  on  that  day  sold  to  Dickinson  a  tra<;t  of  land  lying  in 
[  '421  ]  •  Kentucky,  containing  about  1200  acres,  for  ^£120,  that  if 
Rogers,  his  heirs  or  assigns,  shall  make,  or  cause  to  be 
made  to  Dickinson,  or  his  assigns,  a  good  and  lawful  deed  for  the 
land,  when  required,  then  the  obligation  to  be  void.  On  the  same 
day,  Dickinson  executed  to  Rogers  a  counter  bond,  in  the  penal  sum 
of  £240,  upon  condition,  after  reciting  the  sale  of  the  same  land  to 
Dickinson,  and  the  receipt  by  Rogers  of  £45,  part  of  the  considera- 
tion money,  "that  if  Rogers  shall,  on  or  before  the  1st  day  of 
January,  1795,  make  a  fair  and  indisputable  title  in  fee-simple  to 
Dickinson,  &c.,  of  the  said  tract  or  parcel  of  land,  and  Dickinson,  after 
that  conveyance  being  made,  shall  pay  to  Rogers  the  further  sum  of 
£75  lawful  money ;  but  if  no  such  conveyance  of  said  land  shall  be 
made,  then  the  said  Rogers  stands  indebted  to  the  said  Dickinson  in 
the  sum  of  £45  already  advanced  as  mentioned  aforesaid,  then  this 
obligation  to  be  void,  or  else  to  remain  in  full  force  and  virtue."  At 
the  time  of  this  contract  of  sale,  Rogers  had  no  patent  for  the  land ; 
but  only  a  plat  and  certificate  of  survey  of  it  upon  a  military  warrant. 
Rogers  died  in  April,  1794,  without  children,  unmarried  and  intestate, 
leaving  his  father,  George  Rogers,  his  heir  at  law,  who  then  lived  in 
Virginia,  and  afterwards  died  there  in  March,  1802,  having,  by  his  last 
will,  devised  the  land  in  controversy,  of  which  he  had  obtained  a  patent 
in  1799,  to  his  two  sons,  Edmund  Rogers  and  Thomas  Rogers,  (the 
defendants,)  and  to  his  four  daughters,  to  each  of  them  one  sixth  part ; 
and  constituted  his  said  sons  trustees  for  his  four  daughters  during  their 
lives,  and  afterwards  for  their  children  respectively  in  fee,  with  power 
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to  sell  the  same,  &c.     He  also  appointed  his  two  sons  executors  of 
his  will. 

Dickinson  continued  to  reside  in  Virginia  until  his  death,  in  1806 ; 
and  by  his  last  will  he  devised  his  estate  to  his  wife,  Mary  Dickinson, 
under  whom  the  plaintiff,  Ann  Holt,  claims,  as  her  daughter  and  sole 
heiress  at  law,  the  land  in  controversy.  The  suit  is  brought  against 
the  defendants,  Edmund  and  ThdcrMs  Rogers,  without  making  the 
four  daughters,  or  any  of  them  or  fheir  representatives,  parties. 

The  circuit  court  dismissed  the  bill  of  the  complainants,  and  they 
prosecuted  this  appeal. 

•  This  is  an  appeal  from  a  decree  of  the  circuit  court  of   [  *  432  ] 
Kentucky  district  dismissing  the  bill  in  equity,  brought  by 
the  appellants  against  the  appellees. 

Three  points  have  been  made  at  the  argument  by  the  appellees, 
either  of  which,  if  established,  would  be  fatal  to  the  bill  in  its  present 
shape  ;  and  two  of  them  would  be  fatal  in  any  shape.  The  first  isj 
that  the  contract  of  sale  was  not  absolute,  but  terminated  by  the  non- 
fulfilment  of  the  conditions  at  the  end  of  the  stipulated  period  ;  the 
second  is,  that  the  lapse  of  time  is  a  bar  to  all  equity  in  the  plaintiffs ; 
and  the  third  is,  that  the  proper  parties  for  a  decree  are  not  before 
the  court. 

In  the  first  place,  then,  was  the  contract  such  as  it  is  represented  to 
be  by  the  appellees  ?  We  are  of  opinion,  that  taking  into  view  the 
whole  transaction,  its  proper  interpretation  is  such  as  their  argument 
supposes.  It  is  true,  that  the  bond  of  Rogers  to  Dickinson,  taken 
alone,  presents  only  the  common  case  of  a  contract  for  a  sale  of  land 
at  a  specific  price,  with  an  undertaking  to  make  a  good  and  lawful 
deed  of  the  land  when  required  by  the  vendee.  But  the  other  bond 
executed  contemporaneously  by  Dickinson  to  Rogers,  is  to  be  taken 
into  consideration  in  ascertaining  the  true  nature  of  the  transaction. 
That  bond,  however  inaccurate  in  its  phraseology,  shows,  that  the 
real  contract  between  the  parties  was,  that  Rogers  should  make  a 
fair  and  indisputable  title  to  Dickinson  of  the  land,  on  or  before 
the  1st  of  January,  1795 ;  and  if  no  conveyance  was  then  made, 
then  Rogers  was  to  stand  indebted  to  Dickinson  in  the  said  sum 
of  £45.  Now,  we  think,  that  no  other  just  interpretation  can, 
under  the  circumstances,  be  put  upon  this  language,  than  that  the 
parties  intended  that  Rogers  should  perfect  his  title  to  the  land  by  a 
patent,  and  should  make  a  conveyance  of  an  indisputable  title  to 
Dickinson,  on  or  before  the  1st  of  January,  1795 ;  and  if  not  then 
made,  the  contract  of  sale  was  to  be  deemed  rescinded,  and  the  <£4d 
purchase-money  was  to  be  repaid  to  Dickinson.  What  stjengthens 
this  interpretation  is,  that  the  £45  was  not  at  the  time  actually  paid, 
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but  was  merely  the  amount  of  an  antecedent  debt  due  from  Rogers 
to  Dickinson;  and  the  bond  of  the  latter  contains  no  stipu- 
[•433]  lation  on  his  part  to  pay  'the  balance  of  the  purchase- 
money,  except  upon  a  conveyance  made  within  the  pre- 
scribed period.  If  the  parties  had  intended  the  sale  to  be  absolute, 
the  bond  of  Dickinson  would  have  contained  an  absolute  agreement 
to  pay  that  balance,  as  the  other  bond  did  an  absolute  agreement  to 
make  a  conveyance  when  required.  We  think,  too,  that  the  total 
omission  of  Dickinson,  in  his  lifetime,  to  take  any  step  to  enforce  the 
sale,  furnishes  a  strong  corroboration  that  he  so  understood  the 
matter. 

But  in  the  next  place,  if  this  difficulty  could  be  (as  we  think  it 
cannot  be)  surmounted,  the  objection  from  the  lapse  of  time  is  equally 
decisive.  Courts  of  equity  are  not  in  the  habit  of  entertaining  bills 
for  a  specific  performance,  after  a  considerable  lapse  of  time,  unless 
upon  very  special  circumstances.  Even  where  time  is  not  of  the 
essence  of  the  contract,  they  will  not  interfere  where  there  has  been 
long  delay  and  laches  on  the  part  of  the  party  seeking  a  specific  per- 
formance. And  especially  will  they  not  interfere,  where  there  has, 
in  the  mean  time,  been  a  great  change  of  circumstances,  and  new 
interests  have  intervened.  In  the  present  case,  the  bill  is  brought 
after  a  lapse  of  twenty-nine  years.  It  is  true  that  the  vendor  died 
within  the  year,  and  that  he  had  not  at  the  time  of  the  contract  a 
complete  title  to  the  land ;  but  a  complete  title  was  afterwards  ob- 
tained by  his  father,  who  was  his  heir,  in  the  year  1799,  and  Dickin- 
son did  not  die  until  seven  years  afterwards.  During  the  period  of 
eleven  years  after  Dickinson  had  a  perfect  right  (if  ever)  to  demand 
a  striet  performance  of  the  contract,  he  never  took  a  single  step  to 
assert  his  right,  or  to  compel  performance.  After  his  death,  in  1806, 
no  step  was  taken  by  his  heirs  or  devisees,  for  the  purpose  of  assert- 
ing any  claim,  until  1819,  and  no  suit  was  commenced  until  1823. 
The  manner  in  which  this  delay  is  accounted  for  in  the  bill,  is  wholly 
unsatisfactory.  The  grounds  stated  are,  the  distance  of  the  parties 
from  each  other,  their  intervening  deaths,  the  difficulty  of  ascertaining 
who  were  the  heirs,  and  the  residence  of  the  latter  in  a  different  State. 
But  any  reasonable  diligence  would  have  enabled  Dickinson  and  his 
legal  representatives  to  have  ascertained  who  the  heirs  of  Rogers 
were.  His  father  and  heir  resided  in  the  same  State  with  Dickinson 
for  many  years ;  and  the  acting  executor  under  the  will  of  the  father 
did  not  remove  into  Kentucky  until  several  years  after  the 
[  *434  ]  probate  of  the  *  will.  There  is,  therefore,  no  ground  upon 
which  the  gross  laches  or  indifference  of  the  parties  can  be 
reasonably  excused.     And  such  a  long  silence  does,  as  we   have 
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already  intimated,  justly  lead  to  the  conclusion  of  a  consciousness; 
that  the  right  if  any,  was  exceedingly  doubtful.  In  the  mean  time, 
the  property  has  materially  risen  in  value,  from  the  general  improve- 
ment and  settlement  of  the  country,  and  thus  furnishes  an  additional 
reason  for  not  disturbing  the  existing  rights  of  property. 

This  view  of  the  case  renders  it  unnecessary  to  consider  the  other 
point,  as  to  the  non-joinder  of  proper  parties. 

The  bill  contains  no  alternative  prayer  for  a  return  of  the  £45,  if 
specific  performance  should  not  be  decreed  ;  and,  under  the  circum- 
stances, we  are  of  opinion  that  it  ought  not  to  be  decreed  under  this 
bill,  upon  the  prayer  for  general  relief,  it  not  being  a  case  specially 
made  by  the  bill.  The  decree  of  the  court  below  will,  therefore,  be 
affirmed.  As  the  general  dismissal  of  the  bill  will  not,  in  our  judg- 
ment, under  the  circumstances,  operate  as  a  bar  to  future  proceed- 
ings at  law,  to  recover  the  £45,  if  an  action  be  otherwise  main- 
tainable, we  do  not  think  it  necessary  to  dismiss  the  bill  without 
prejudice,  thereby  throwing  the  burden  of  the  costs  of  the  reversal 
upon  the  defendant  The  plaintiff  may,  therefore,  well  be  left  to  his 
legal  remedy,  such  as  it  is,  for  any  indemnification  under  the  contract 

Decree  affirmed. 

» 

Eliza  Brown,  Appellant,  v.  Frances  Swann  and  others. 

8  P.  435. 

If  an  appeal  be  not  entered  at  the  proper  term,  the  conVtwill  not  compel  the  appellee's  coun- 
sel to  proceed  at  the  term  when  it  is  entered. 

This  appeal  from  the  circuit  court  for  the  District  of  Columbia, 
was  not  entered  in  this  court  at  the  next  term,  but  at  the  second  term 
after  it  was  taken.  The  appellee  appeared  and  did  not  move  to  dis- 
miss, but  prayed  a  continuance. 

Marshall,  C.  J.,  said :  Though  the  case  is  not  within  any  rule  of 
this  court,  yet  the  court  are  of  opinion  that,  as  the  appellant  did  not 
enter  the  appeal  at  the  proper  term,  the  other  side  ought  not  to  be 
compelled  peremptorily  to  go  on  with  the  cause  at  this  term. 


The  United  States,  Appellants,  v.  George  J.  F.  Clarke. 

8  P.  436. 

The  jarisdiction  conferred  by  the  act  of  May  26,  18S0,  (4  Stats,  at  Large,  405,)  for  the  final 
settlement  of  land  claims  in  Florida,  is  a  special  and  limited  jarisdiction,  and  if  the  aver- 
mcnts  in  the  petition  do  not  bring  the  case  within  that  jurisdiction,  the  proceedings  are 
void. 
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The  recital  of  a  royal  order,  in  a  Spanish  grant,  which  does  not  authorize  the  grant,  does  not 
necessarily  show  that  the  grant  was  made  withoat  authority. 

The  eighth  orticle  of  the  treaty  between  the  United  States  and  Spain,  of  February  22,  1819, 
(8  Stats,  at  Large,  252,)  in  speaking  of  grants  by  his  Catholic  majesty  by  his  lawful  au- 
thorities in  the  said  territories,  &c.,  has  provided  for  grants  made  by  a  governor,  generally 
authorized  to  grant  lands,  and  his  act  is  to  be  taken  as  not  only  prima  facie  valid,  but  as 
binding  until  disavowed,  even  if  there  was  power  in  the  crown  to  disavow  it. 

From  the  year  1774,  the  governor  of  East  Florida  hod  power  to  grant  lands,  without  being 
specially  restricted  as  to  quantity. 

His  order  of  survey  made  after  January  24,  1819,  was  made  void  by  the  treaty. 

The  case  is  stated  in  the  opinion  of  the  court  The  following 
documents  are  referred  to  therein :  — 
[•439]  *  (Translation.)  Memorial.  To  the  governor:  Don 
George  Clarke,  a  native  of  this  province,  with  due  respect, 
presents  himself  to  your  honor,  and  says  that,  having  noticed  the 
constant  scarcity  of  sawed  lumber  in  this  province,  and  par- 
[  •  440  ]  ticularly  *  at  this  town,  which,  in  consequence  of  the  scan- 
tiness of  this  indispensable  material,  has  but  half  of  the 
population  that  it  ought  to  have  ;  and  induced  by  the  general  advan- 
tages that  may  result  from  mills  worked  by  animals  over  those  worked 
by  water,  wind,  or  fire,  because  they  are  less  expensive,  more  secure, 
and  adapted  to  any  station,  he  has  accomplished  one  at  this  town  of 
his  own  invention  and  workmanship,  which,  with  four  horses,  saws 
eight  lines  at  a  time,  at  the  rate  of  2,000  superficial  feet  per  day. 
Therefore,  he  prays  that  your  honor  will  be  pleased  to  grant  him  a 
title  of  property  to  the  quantity  of  land  your  honor  had  thought 
proper  to  assign  to  the  water-mills  for  their  continual  supply,  form- 
ing a  quantity  equivalent  to  a  five  mile  square  ;  which  lands  he  solicits 
on  the  western  part  of  the  St  John's  River,  above  Black  Creek,  at  a 
place  entirely  vacant,  known  by  the  name  of  White  Spring.  He 
hopes  to  receive  this  grant  from  your  honor's  kindness,  because,  by 
this  proof  of  his  industry  and  labor,  he  has  given  to  the  public  an 
invention  that  by  its  expediency,  simplicity,  and  cheapness,  offers 
from  this  source  of  lumber  the  most  considerable  advantages  not 
only  to  the  royal  revenue,  but  to  the  public  also,  by  the  labor  of  cut- 
ing,  use,  and  commerce. 

Fernandina,  March  16,  1816. 

P.  D.  For  proof  of  what  I  have  stated  to  your  honor,  I  herewith 
present  a  certificate  of  the  civil  and  military  commander  of  this  town, 
tU  supra.  George  J.  F.  Clarke. 

Grant  to  Clarke  for  16,000  acres.  Decree.  St.  Augustine,  April 
3, 1816.  This  government  have  granted  lands  to  other  individuals, 
inhabitants  of  this  province,  who  have  solicited  them  for  the  cutting  of 
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timber  and  the  use  of  the  same  for  the  saw-mills  or  machines  that 
they  intend  to  establish,  bat  with  the  condition  of  being  without 
effect  until  these  establishments  be  made.  And  whereas  Don  George 
Clarke  proves,  by  certificate  of  the  commander  of  the  town  of  Fer- 
nandina,  that  he  has  constructed  a  mill  of  great  utility,  that  offers 
advantages  to  that  settlement,  which  it  is  the  duty  and  interest  of 
government  to  promote  in  compliance  with  royal  orders  dispatched 
for  that  purpose,  rewarding  the  industrious  and  laborious  as  an  ex- 
ample to  encourage  other  inhabitants,  and  procure  the  in- 
crease of  invention;  it  is  granted  to  the  aforesaid  •Don  [  *441  ] 
George  Clarke,  the  five  miles  square  of  land  that  he  solicits, 
of  which  a  title  shall  be  issued  comprehending  the  place,  and  under 
the  boundaries  set  forth  in  this  petition,  without  injury  to  a  third 
person.  Coppinger. 

(Translation.)  Title  of  property  of  five  miles  square  of  land  to 
Don  George  Clarke.  Don  Jose  Coppinger,  lieutenant-colonel  of  the 
royal  army,  civil  and  military  governor  pro  tempore^  and  chief  of  the 
royal  domain  of  this  city  and  its  province,  &c. :  Whereas,  by  a  royal 
order  communicated  to  this  government,  on  the  29th  October,  1790, 
by  the  captain-general  of  the  Island  of  Cuba  and  the  two  Floridas, 
it  is  provided,  among  other  things,  that,  to  foreigners  who  of  their 
ficee  will  present  themselves  to  swear  allegiance  to  our  sovereign,  there 
be  granted  to  them  lands  gry^tis  in  proportion  to  the  workers  that  each 
family  may  have ;  and  whereas  Don  George  Clarke,  inhabitant  of 
the  town  of  Fernandina,  has  presented  himself,  manifesting  that  he  has 
constructed,  from  his  own  ingenuity,  a  machine  that,  with  four  horses, 
saws  eight  lines  at  one  time,  cutting  2,000  superficial  feet  of  timber 
in  a  day,  and  soliciting,  in  virtue  thereof,  a' grant  in  absolute  property 
of  five  miles  square  of  land  for  a  stock  and  supply  of  timber,  which 
is  the  portion  that  has  been  granted  for  water  saw-mills ;  and  having 
pointed  out  a  competent  tract  of  the  west  side  of  St  John's  River, 
above  Black  Creek,  at  a  place  called  White  Spring,  that  is  vacant, 
which  establishment  of  said  machine  has  been  proved  by  a  certificate 
of  the  civil  and  military  commandant  of  the  town  of  Fernandina ; 
therefore,  and  in  consideration  of  the  advantages  arising  from  such 
improvements  in  this  said  province,  and  in  order  that,  by  rewarding 
the  industrious  and  ingenious,  it  may  serve  as  an  example  and  stimu- 
lus to  other  inhabitants,  I  have  found  proper,  by  my  decree  of  the 
3d  of  the  present  month,  to  order  the  issue  of  a  competent  title  of 
property  of  said  five  miles  square  of  land,  as  will  appear  more  fully 
by  the  proceedings  had  on  the  occasion,  and  existing  in  the  archives 
of  the  present  notary.     Therefore,  I  have  resolved  to  grant,  as  in  the 
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name  of  his  majesty  I  do  grant,  to  the  said  George  Clarke,  the 
aforementioned  five  miles  square  of  land  for  himself,  his  heirs  and 

successors,  in  absolute  property ;  and  I  do  issue,  by  these 
[  *442  ]  presents,  a  competent  title,  whereby  I  •separate  the  royal 

domain  from  the  right  and  dominion  it  had  to  said  lands, 
and  I  cede  and  transfer  the  same  to  the  said  George  Clarke,  his  heirs 
and  successors,  to  possess  them  as  their  own,  and  to  use  and  enjoy 
them  without  any  incumbrance  or  tribute  whatever,  with  all  their 
inlets,  outlets,  uses,  customs,  rights,  and  services,  which  they  have 
had,  have,  and  by  custom  or  law  may  have,  or  in  anywise  may  ap- 
pertain to  them ;  and  at  their  will,  to  sell,  cede,  transfer,  and  dispose 
of  them  at  their  pleasure.  To  all  which  I  interpose  my  authority  as 
I  can,  and  and  of  right  ought  to  do,  by  virtue  of  these  presents  and 
the  sovereign  will.  Given  under  my  signature,  and  countersigned  by 
the  notary  of  government  and  royal  domain  in  this  city  of  St.  Augus- 
tine of  Florida,  on  the  6th  April,  1816.  Jose  Coppinoeel 
By  order  of  his  Excellency. 

Juan  de  Entraloo, 
Notary  pro  tern,  of  Gov.  and  Royal  DorAain. 

Call,  for  the  United  States. 

Berrien  and  Wilde,  for  the  appellee. 

[  •  444  ]       •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

In  April  1829,  George  J.  F.  Clarke,  the  appellee,  filed 
his  petition  in  the  court  of  the  United  States,  for  the  eastern  district 
of  Florida,  praying  that  court  to  decree  a  confirmation  of  his  title  to 
16,000  acres  of  land,  granted  to  him  on  the  6th  day  of  April,  1816, 
by  Don  Jose  Coppinger,  then  acting  governor  of  the  province  of 
East  Florida. 

The  attorney  for  the  district  appeared,  and  by  his  answer  denied 
all  the  material  allegations  of  the  petition. 

Several  exhibits  were  filed,  and  several  depositions  were  taken ; 
and  in  May  term,  1832,  the  court  adjudged  the  claim  of  the  peti- 
tioner to  be  valid ;  from  which  judgment  the  district  attorney,  on 
behalf  of  the  United  States,  prayed  an  appeal  to  this  court. 

As  the  United  States  are  not  suable  of  common  right,  the  party 
who  institutes  such  suit  must  bring  his  case  within  the  authority  of 
some  act  of  congress,  or  the  court  cannot  exercise  jurisdiction  over 
it.  The  counsel  for  the  United  States  contends  that  George  J.  P. 
Clarke  has  not,  by  his  petition,  made  a  case  in  which  the  United 
States  have  consented  to  be  sued,  and  consequently,  that  the  court 
of  the  district  had  no  jurisdiction.     To  maintain  this  objection,  he 
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has  stated  several  principles,  and  cited  several  decisions  of  this  court 
in  support  of  thera.  The  proposition,  that  in  courts  of  a  special 
limited  jurisdiction,  which  that  of  East  Florida  unquestionably  is  in 
this  case,  the  pleadings  must  contain  averments  which  bring  the  cause 
within  the  jurisdiction  of  the  court,  or  the  whole  proceeding  will  be 
erroneous,  is  admitted.  *  The  inquiry  is,  does  the  petition  of  George 
J.  F.  Clarke  contain  these  averments. 

Florida  contained  an  i(nmense  quantity  of  vacant  land  which  the 
United  States  desired  to  selL  Numerous  tracts,  in  various  parts  of 
this  territory  to  an  amount  not  ascertained,  had  been  granted  by 
its  former  sovereigns,  and  confirmed  by  treaty.  To  avoid  any  con- 
flict between  these  titles  and  those  which  might  be  ac- 
quired under  the  United  States,  it  was  necessary  to  *  ascer-  [  *  445  ] 
tain  their  validity,  and  the  location  of  the  lands.  For  this 
purpose  boards  of  commissioners  were  appointed,  with  extensive 
powers,  and  great  progress  w£^s  made  in  the  adjustment  of  claims. 
But  neither  the  law  of  nations,  or  the  faith  of  the  United  States, 
would  justify  the  legislature  in  authorizing  these  boards  to  annul 
preexisting  titles,  which  might  consequently  be  asserted  in  the  ordi- 
nary courts  of  the  country,  against  any  grantee  of  the  American 
government.  The  powers  of  the  commissioners,  therefore,  were 
principally  directed  to  the  attainment  of  information,  on  which  they 
might  report  to  congress,  who  generally  confirmed  all  claims  on 
which  they  reported  favorably.  After  considerable  progress  had  been 
thus  made  in  the  adjustment  of  titles,  congress,  on  the  26th  of  May, 
1830,  passed  an  act  for  the  final  settlement  of  land  claims  in  Florida. 
This  act,  after  confirming  titles  to  a  considerable  extent,  which  are 
described  in  the  1st,  2d,  and  3d  sections,  enacts  that  all  the  remaining 
claims  which  have  been  presented  according  to  law,  and  not  finally 
acted  upon,  shall  be  adjudicated  and  finally  settled  upon  the  same 
conditions,  restrictions,  and  limitations,  in  every  respect,  as  are  pre- 
scribed by  the  act  of  congress,  approved  23d  of  May,  1828,  entitled, 
"An  act,"  1  &c. 

It  was  obviously  the  intention  of  congress  to  extend  the  jurisdic- 
tion of  the  court  to  all  existing  claims,  and  to  have  them  finally  set- 
tled. The  purpose  for  which  the  act  was  made  could  not  be  other- 
wise accomplished.  Any  claim  which  the  court  was  unable  to  decide 
on  the  petition  of  the  claimant,  would  remain  the  subject  of  litiga- 
tion. This  would  defeat  the  obvious  intention  of  congress,  which 
ought  to  be  kept  in  view  in  construing  the  act. 

The  words  which  confer  jurisdiction   and  describe   the   cases  ou 
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which  it  may  be  exercised,  are  "  all  the  remaining  cases  which  have 
been  presented  according  to  law,  and  not  finally  acted  upon."  The 
subsequent  words  "  shall  be  adjudicated,"  &c.,  prescribe  the  rule  by 
which  the  jurisdijction  previously  given  shall  be  exercised. 

The  petition  of  Clarke,  after  showing  his  title  under  the  govern- 
ment of  Spain,  adds,  "  your  petitioner  furthe^  states,  that  his  afore- 
said claim  was  filed  before  the  board  of  commissioners,  appointed  to 
ascertain  claims  and  titles  to  lands  in  East  Florida,  who, 
[  •  446  ]  as  he  is  informed  and  believes,  refused  to  recommend  *  the 
same  to  the  favorable  notice  of  the  United  States  govern- 
ment ;  and  have  rejected  the  same,  but  have  not  reported  it  forged  or 
antedated."   Do  these  averments  satisfy  the  requisites  of  the  statute  ? 

The  act  requires  that  it  shall  "  have  been  presented  according  to 
law,  and  not  finally  acted  upon."  The  petition  states,  "  that  it  was 
filed  before  the  board  of  commissioners,"  which  is  presenting  it  "  ac- 
cording to  law ; "  and  then  proceeds  to  state  the  action  of  the  board 
upon  it.  That  action  is  not  by  law  made  final,  consequently  the 
case  is  one  of  those  which  the  court  is  directed  to  adjudicate  and 
finally  settle,  on  the  principles  contained  in  the  act  of  1828.  Any 
defect  in  the  title  as  exhibited,  will  be  considered  in  deciding  on  the 
right,  but  does  not  constitute  an  objection  to  jurisdiction. 

The  title,  as  set  out  in  the  petition  and  exhibits  filed  with  it,  is  as 
follows :  — 

On  the  16th  of  March,  1816,  George  J.  P.  Clarke,  styling  himself 
a  native  of  the  province,  presented  a  memorial  to  the  governor  of 
East  Florida,  in  which  he  states  the  service  he  has  rendered  the  pub- 
lic, by  inventing  and  constructing  a  saw-mill  of  great  execution,  and 
prays,  in  consideration  thereof,  a  grant  of  the  quantity  of  land  which 
his  honor  had  thought  proper  to  assign  to  the  water  mills,  equivalent 
to  five  miles  square ;  which  land  he  solicits  on  the  western  part  of 
St.  John's  River,  above  Black  Creek,  at  a  place  entirely  vacant, 
known  by  the  name  of  White  Spring. 

On  the  3d  of  April  the  governor  made  a  decree,  in  which,  after 
reciting  that  he  had  granted  lands  to  other  individuals  on  account  of 
saw-mills  or  machines  to  be  erected,  but  with  condition  of  being 
without  effect  until  the  establishments  be  made,  and  that  Clarke  had 
exhibited  proof  of  the  actual  erection  of  a  mill  of  great  utility,  grants 
to  the  said  Greorge  Clarke  the  five  miles  square  of  land  that  he 
solicits,  '^  of  which,  a  title  shall  be  issued,  comprehending  the  place, 
and  under  the  boundaries  set  forth  in  this  petition,  without  injury  to 
a  third  person." 

The  title  was  issued  on  the  6th  of  the  same  month.  It  recites  that 
**  whereas  by  a  royal  order  communicated  to  the  government  on  the 
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29th  of  October,  1790,  by  the  captain-general  of  the  Island  of  Cuba 
and  the  two  Floridas,  it  is  provided,  among  other  things, 
that  to  foreigners  who,  of  their  free  will  *  present  themselves  [  *  447  ] 
to  swear  allegiance  to  our  sovereign,  there  be  granted  to  ] 

them  lands  gratis,  in  proportion  to  the  workers  that  each  family  may 
have ;  and  whereas  Don  George  Clarke,  inhabitant  of  the  town  of 
Fernandina,  has  presented  himself,  manifesting  that  he  has  con- 
structed, from  his  own  ingenuity,  a  machine  that,  with  four  horses, 
saws  eight  lines  at  one  time,  cutting  2,000  superficial  feet  of  timber 
in  a  day,  and  soliciting  in  virtue  thereof  a  grant  in  absolute  property 
of  five  miles  square  of  land,  &c. ;  "  therefore,  and  in  consideration 
of  the  advantages  arising  from  such  improvements  in  this  said  prov- 
ince, and  in  order  that,  by  rewarding  the  industrious  and  ingenious, 
it  may  serve  as  an  example  and  stimulus  to  other  inhabitants,  I  have 
found  proper,  by  my  decree  of  the  3d  of  the  present  month,  to  order 
the  issue  of  a  competent  title  of  property  of  said  five  miles  square 
of  land,  as  will  more  full  appear,"  &c.  "  Therefore  I  have  resolved 
to  grant,  as  in  the  name  of  his  majesty  I  do  grant,''  &c. 

An  order  to  survey  the  land  contained  in  this  grant  was  given  by 
the  governor  on  the  29th  of  December,  1818. 

Afterwards,  on  the  25th  of  January,  1819,  Clarke  presented  a  me- 
morial to  the  governor,  stating  that  the  quantity  of  land  required  for 
his  purpose  could  not  be  obtained  at  the  place  designated,  and  pray- 
ing that  the  depth  back  might  be  contracted  to  about  one  and  a  half 
miles,  and  the  residue  be  surveyed  at  a  different  place  described  in 
the  memorial.  This  prayer  was  granted,  and  surveys  were  executed 
and  returned,  placing  8,000  acres  on  the  ground  described  in  the 
decree  and  grant,  and  the  remaining  8,000  acres,  in  two  surveys,  on 
the  ground  designated  in  the  memorial  of  the  25th  of  January,  1819. 

The  counsel  for  the  United  States  contend,  that  the  grant  made  to 
the  petitioner,  by  the  governor  of  East  Florida,  is  void,  because  he 
had  no  power  to  make  it. 

The  royal  order  of  the  29th  of  October,  1790,  which  is  recited  in 
the  grant  of  the  6th  of  April,  1816,  most  certainly  does  not  authorize 
that  grant.  It  was  avowedly  made  for  the  purpose  of  inviting  for- 
eigners into  the  province,  and  Clarke  was  an  inhabitant.  It  limited 
the  quantity  of  land  to  be  granted  to  a  fixed  number  of  acres  for  the 
workers  that  each  family  may  have ;  and  it  is  not  doubted 
that  the  quantity  actually  •contained  in  the  grant  far  ex-  [  '448  ] 
ceeded  the  quantity  authorized  by  that  order.  It  is  too  plain 
for  argument  that,  if  the  validity  of  the  grant  depends  on  its  being 
in  conformity  with  the  royal  order  of  1790,  it  cannot  be  supported. 
But  we  do  not  think  it  does  depend  on  that  order. 

VOL.  XI.  14 
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Although  the  order  is  recited,  the  grant  does  not  profess  to  be 
founded  on  it.  That  it  is  not,  is  most  apparent.  The  grant  imme- 
diately proceeds  to  recite  that  Clarke  is  an  inhabitant  of  Femandina, 
which  would  of  itself  defeat  his  application  if  depending  on  the 
order  in  favor  of  "  foreigners  who  of  their  free  wUl  present  themselves 
to  swear  allegiance  to  the  sovereign "  of  the  grantor.  It  then  pro- 
ceeds to  state  the  real  motive  for  which  it  is  made.  It  is  that  he  has 
constructed  a  machine  of  great  value.  It  is  for  this,  and  not  for  his 
being  willing  to  swear  allegiance  to  the  king  of  Spain,  that  he  solicits 
the  grant.  "  Therefore,"  proceeds  the  grant,  "  and  in  consideration 
of  the  advantages  arising  from  such  improvements  in  this  said 
province,  and  in  order  that,  by  rewarding  the  industrious  and  in- 
genious, it  may  serve  as  an  example  and  stimulus  to  other  inhab- 
itants, I  have  found  proper,  by  my  decree  of  the  3d  of  the  present 
month,  to  order  the  issue  of  a  competent  title,"  &c.  "  Therefore," 
that  is,  in  execution  of  the  decree  of  the  3d,  "  I  have  resolved  to 
grant,"  &c. 

The  grant,  then,  of  the  6th  of  April  is  avowedly  made  in  execu- 
tion of  the  decree  of  the  3d.  That  decree  contains  no  allusion  to 
the  royal  order  of  October,  1790,  but  professes  to  be  founded  entirely 
on  the  motives  afterwards  expressed  in  the  grant  itself  in  addition  to 
tliat  order. 

We  cannot  think  tliat  the  recital  of  a  fact  entirely  immaterial,  on 
which  fact  the  grant  does  not  profess  to  be  founded,  can  vitiate  an 
instrument  reciting  other  considerations  on  which  it  does  profess  to 
be  founded,  if  the  matter,  as  recited,  be  sufficient  to  authorize  it 

Without  attempting  to  assign  motives  for  the  recital  of  that  order, 
we  are  of  opinion,  that,  in  this  case,  the  recital  is  quite  immaterial, 
and  does  not  affect  the  instrument  The  real  inquiry  is,  whether 
Grovernor  Coppinger  had  power  to  make  it. 

By  the  2d  article  of  the  treaty  of  the  22d  of  February  1819,  be- 
tween the  United  States  of  America  and  Spain,  his  Catholic 
[  •  449  ]  majesty  cedes  to  the  United  States,  in  full  property  *  and 
sovereignty,  all  the  territories  which  belong  to  him  situated 
on  the  eastward  of  the  Mississippi,  known  by  the  name  of  East  and 
West  Florida. 

This  article  undoubtedly  transfers  to  the  United  States,  all  the 
political  power  which  our  government  could  acquire,  and  all  the 
royal  domain  held  by  the  crown  of  Spain;  but  has  never  been  sup- 
posed, so  far  as  is  now  understood,  to  operate  on  the  property  of 
individuals.  This  court  has  uniformly  expressed  the  opinion  that  it 
does  not 

The  8th  article  was  not  intended  to  enlarge  the  cession.     Its  prin- 
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cipal  object  is  to  secure  certain  rights  existing  at  the  time,  but  not 
complete.  It  stipulates  that  all  the  grants  of  land  (in  Spanish  ^^con- 
cessions of  land,")  made  before  the  24th  of  January,  1818,  by  his 
Catholic  majesty,  or  by  his  lawful  authorities  in  the  said  territories, 
ceded  by  his  majesty  to  the  United  States,  shall  be  ratified  and  con- 
firmed (in  Spanish,  shall  remain  ratified  and  confirmed,)  to  the  persons 
in  possession  of  the  lands,  (in  the  Spanish,  in  possession  of  them,  that 
is,  of  the  concessions,)  in  the  same  extent  that  the  same  grants  (in 
Spanish,  they)  would  be  valid,  if  the  territories  had  remained  under 
the  dominion  of  his  Catholic  majesty.  • 

It  may  be  worth  observing  that  the  language  of  the  article  is  not 
"  all  grants  made  by  his  Catholic  majesty,  or  by  his  lawful  authority," 
which  might  perhaps  involve  an  inquiry  into  the  precise  authority  or 
instructions  given  by  the  crown  to  the  person  maJdng  the  grant,  and 
might  impose  on  the  claimant  the  necessity  of  showing  that  authority 
in  each  case,  but  "  by  his  Catholic  majesty,  or  his  lawful  authorities 
in  the  said  territories  ceded  by  his  majesty  to  the  United  States.'' 
That  is,  by  those  persons  who  exercised  the  granting  power  by  au- 
thority of  the  crown.  This  is  the  generally  received  meaning  of  the 
words.  They  are  equivalent  to  the  words,  competent  authorities, 
used  in  their  place  by  the  king  of  Spain  in  his  ratification  of  the 
treaty. 

It  may  be  also  not  entirely  unworthy  of  remark,  that  this  article 
expressly  recognizes  the  existence  of  those  "  lawful  authorities "  in 
the  ceded  territories. 

It  is  not  unreasonable  to  suppose  that  his  Catholic  majesty  might  be 
unwilling  to  expose  the  acts  of  his  public  and  confidential 
officers,  and  the  titles  of  his  subjects  acquired  under  •those  [  •450  ] 
acts,  to  that  strict  and  jealous  scrutiny  which  a  foreign 
government,  interested  against  their  validity,  would  apply  to  them, 
if  his  private  instructions  or  particular  authority  were  to  be  required 
in  every  case,  and  that  he  might,  therefore,  stipulate  for  that  full  evi- 
dence to  the  instrument  itself  which  is  usually  allowed  to  instruments 
issued  by  the  proper  officer.  The  subject-matter  of  the  article,  there- 
fore, furnishes  no  reason  for  construing  its  words  in  a  more  restricted 
sense  than  that  in  which  they  arc  uniformly  used  and  understood. 
In  that  sense,  they  mean  persons  authorized  by  the  crown  to  grant 
lands. 

The  subsequent  part  of  the  sentence  may,  in  some  degree,  qualify 
their  meaning.  The  added  words  are,  "  to  the  same  extent  that  the 
same  grant  (they)  would  be  valid,  if  the  territories  had  remained 
under  the  dominion  of  his  Catholic  majesty." 

If  this  part  of  the  sentence  was  intended  as  a  limitation  of  the 
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general  provision  which  precedes  it,  the  subject-matter  of  the  article 
may  serve  in  some  measiore  to  explain  it 

The  general  word  "  grant "  may  comprehend  both  the  incipient 
and  the  complete  titie.  The  greater  number  of  those  in  Florida  ap- 
pear to  have  been  of  the  first  description.  Many  of  these  contained 
conditions,  on  the  performance  of  which  the  right  to  demand  a  com- 
plete title  depended.  Without  this  qualification,  the  article  might 
have  been  understood  to  make  these  conditional  concessions  absolute. 
Therefore,  they  are  declared  to  "  be  ratified  and  confirmed,"  to  the 
same  extent  that  the  same  grants  (they)  would  be  valid  if  the  terri- 
tories had  remained  under  the  dominion  of  his  Catholic  majesty." 
The  parties  add,  (continuing  the  idea,)  "  but  the  owners  in  possession 
of  such  lands,  (th6  proprietors,)  who,  by  reason  of  the  recent  circum- 
stances of  the  Spanish  nation,  and  the  revolutions  in  Europe,  have 
been  prevented  from  fulfilling  all  the  conditions  of  their  grants,  (con- 
cessions,) shall  complete  them  within  the  terms  limited  in  the  same 
respectively  from  the  date  of  this  treaty ;  in  default  of  which,  the 
said  grants  (they)  shall  be  null  and  void." 

But  whether  the  intention  of  that  part  of  the  article  which  declares 
the  extent  to  which  the  titles  it  contemplates  shall  be  valid,  is  limited 
to  the  conditions  inserted  in  them,  or  qualifies  the  general 
[  •  451  ]  preceding  words,  it  cannot  vary  the  sense  of  *  the  terra 
"  lawful  authorities,"  nor  warrant  the  construction  that  a 
title  derived  from  "  a  lawful  authority  "  creates  no  presumption  of 
right,  and  leaves  the  holder  under  the  necessity  of  proving  every 
circumstance  which  would  be  required  to  support  it,  had  it  proceeded 
from  a  person  not  holding  an  office  on  which  the  power  of  granting 
lands  had  been  conferred. 

These  titles  are  to  be  valid  to  the  same  extent  as  if  the  territories 
had  not  been  ceded.  What  is  that  extent  ?  A  grant  made  by  a 
governor,  if  authorized  to  grant  lands  in  his  province,  is  primd  facie 
evidence  that  his  power  is  not  exceeded.  The  connection  between 
the  crown  and  the  governor  justifies  the  presumption  that  he  acts 
according  to  his  orders.  Should  he  disobey  them,  his  hopes  are 
blasted,  and  he  exposes  himself  to  punishment  His  orders  are  known 
to  himself  and  to  those  from  whom  they  proceed,  but  may  not  be 
known  to  the  world. 

Such  a  grant,  under  a  general  power,  would  be  considered  as  valid, 
even  if  the  power  to  disavow  it  existed^  until  actually  disavowed.  It 
can  scarcely  be  doubted,  so  far  as  we  may  reason  on  general  prin- 
ciples, that  in  a  Spanish  tribunal  a  grant,  having  all  the  forms  and 
sanctions  required  by  law,  not  actually  annulled  by  superior  author- 
ity, would  be  received  as  evidence  of  title. 
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We  proceed  then  to  inquire  into  the  power  of  the  governor  of  East 
Florida. 

It  will  not  be  material  to  ascertain  the  rules  by  which  lands  were 
granted  to  the  first  settlers  of  America,  or  the  officers  from  whom 
titles  emanated.  So  early  as  the  year  1735,  an  ordinance  was  passed 
by  which  the  king  reserved  to  himself  the  right  of  completing  the 
titles  given  by  his  provincial  officers. 

The  inconvenience  resulting  from  this  regulation  was  so  seriously 
felt,  that  the  ordinance  was  repealed  in  1754,  and  the  whole  power 
of  confirming,  as  well  as  originating  titles,  was  transferred  to  officers 
in  the  colonies.  The  power  of  appointing  sub-delegate  judges,  to  sell 
and  compromise  for  the  lands  and  uncultivated  parts  of  the  domin- 
ions of  the  Spanish  crown  in  the  Indies,  was  declared  to  belong  to- 
the  viceroys  and  presidents  of  the  royal  audiences  of  those 
kingdoms ;  and  *  the  same  royal  order  directed  that  "  in  the  [  *  452  ] 
distant  provinces  of  the  audiencias,  or  where  sea  intervenes, 
as  Caraccas,  Havana,  Carthagena,  Buenos  Ayres,  Panama,  Yucatan, 
Cumana,  Margarita,  Puerto  Rico,  and  in  others  of  like  situation, 
confirmations  shall  be  issued  by  their  governors,  with  the  advice  of 
the  officiates  reales,  (the  king's  fiscal  ministers,)  and  of  the  lieutenant- 
general,  hcUeadOj  where  he  may  be  stationed. 

In  1768,  this  power  of  granting  and  confirming  titles  to  lands,  was 
vested  in  the  intendants. 

In  1774,  it  was  revested  in  the  civil  and  military  governors.  See 
White's  Compilation,  218.  In  October,  1798,  this  power  was  again 
conferred  on  the  intendant,  so  far  as  respected  Louisiana  and  West 
Florida;  but  this  order  did  not  extend  to  East  Florida.  In  that 
province  it  remained  in  the  governor. 

The  regulations  of  the  governors  O'Reilly  and  Gayozo,  and  the 
proceedings  of  the  governors  Quisada,  Estrada,  White,  Kindelan, 
and  Coppinger,  of  East  Florida,  and  all  the  grants  which  have  been 
brought  to  the  view  of  this  court,  together  with  the  reports  of  the 
commissioners  appointed  to  adjust  land  titles  in  the  territories  ceded 
by  Spain,  show  that,  from  the  year  1774,  the  power  of  granting  lands 
was  vested  in  the  governors,  both  of  Louisiana  and  the  Floridas. 
The  ordinance  of  1798,  which  transferred  it  to  the  intendant  of 
Louisiana  and  West  Florida,  did  not  extend  to  East  Florida ;  con- 
sequently it  Remained  with  the  governor  of  that  province. 

This  is  admitted  by  the  counsel  for  the  United  States. 

So  far,  then,  as  respects  East  Florida,  the  term,  ''  lawful  author- 
ities," designates  the  governor  as  certainly  as  if  he  had  been  expressly 
named  in  the  8th  article  of  the  treaty.  He  is  the  officer  who  was 
empowered  by  his  sovereign  to  make  grants  of  lands  in  that  province; 

14* 

Digitized  by  VjOOQIC 


162       supre:.ie  court  of  the  united  stati:s. 

United  States  v.  Clarke.    8  P. 

and  in  ceding  the  province  to  the  United  States,  his  sovereign  has 
stipulated  that  grants  made  by  him  shall  be  as  valid  as  if  the  prov- 
ince had  remained  mider  his  dominion. 

It  has  been  already  stated  that  the  acts  of  an  officer,  to  whom  a 
public  duty  is  assigned  by  his  king,  within  the  sphere  of  that  duty, 
are,  primd  facie,  taken  to  be  within  his  power.  This  point  was  fully 
considered  and  clearly  stated  by  this  court,  in  the  case  of  Arredondo, 
and  the  principles  on  which  the  opinion  rests,  are  believed 
[  *  453  ]  to  be  tdo  deeply  founded  in  law  *  and  reason  aver  to  be 
successfully  assailed.  He  who  would  controvert  a  grant 
executed  by  the  lawful  authority,  with  all  the  solemnities  required 
bylaw,  takes  upon  himself  the  burden  of  showing  that  the  officer  has 
transcended  the  powers  conferred  upon  him,  or  that  the  transaction 
is  tainted  with  fraud. 

This  the  counsel  for  the  United  States  undertakes  to  do.  He  in- 
sists that  Governor  Coppinger  has  transcended  his  powers  in  making 
the  title  now  under  consideration  for  a  larger  quantity  of  land  than 
he  was  empowered  to  grant,  and  on  a  consideration  not  warranted 
by  law. 

The  object  of  Spain,  as  of  all  the  European  powers  who  made 
settlements  in  America,  was  to  derive  strength  and  revenue  from  her 
odionies.  To  accomplish  this,  grants  of  lands  to  individuals  became 
indispensable.  History  informs  us  that  this  measure  was  adopted 
by  all.  The  immense  territories  held  by  Spain,  affording  an  almost 
inexhaustible  fund  of  lands  claimed  by  the  crown,  could  scarcely  fail 
to  produce  large  grants  to  favorites,  as  well  as  a  regular  system  for 
inviting  population  into  her  colonies.  The  viceroys  in  New  Spain 
and  Peru,  who  were  also  governors,  possessed  almost  unlimited 
powers  on  this  and  other  subjects ;  but  in  distant  provinces,  or  where 
sea  intervenes,  the  right  of  giving  title  to  lands  was  vested  in  their 
governors  with  the  advice  of  the  king's  fiscal  ministers  and  of  the 
lieutenant-general,  where  he  may  be  stationed.  No  public  restraint 
appears  to  have  been  imposed  on  the  exercise  of  this  power.  The 
officer  and  his  conduct  were,  of  course,  under  the  supervision  and 
control  of  the  king  and  his  ministers,  and  especially  of  his  council  of 
the  Indies. 

In  1735,  this  power  was  withdrawn  from  the  provincial  officers, 
but  was  restored  to  them  in  1754.  Wh.  Comp.  49 ;  Clarke's  Land  . 
Laws,  973.  The  royal  order  of  16th  October,  1754,  confers  this 
power  in  general  terms  without  any  limitation  on  the  quantity  or  on 
the  consideration  which  may  move  to  the  grant.  It  would  excite 
surprise  if,  in  a  monarchy  like  that  of  Spain,  no  rewards  in  land 
could  be  granted  for  extra  services,  and  no  favors  could  be  bestowed 
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Among  the  earliest  laws  for  the  government  of  America  (Wh.  Comp. 

30)  is  an  order  that  the  viceroys  of  Peru  and  Mexico  "  grant  such 

rewards,  favors,  and  compensation  as  to  them  may  seem 

fit"    A  subsequent  •  order,  (Wh.  Ck)mp.  41,)  after  directing  [  •454  ] 

extensive  dispositions  of  territory,  adds,  "  all  the  remaining 

land  may  be  reserved  to  us,  clear  of  any  incumbrance,  for  the  purpose 

of  being  given  as  rewards,  or  disposed  of  according  to  our  pleasiore." 

In  White's  Cortip.  29,  we  find  the  following  law :  "  It  is  our  pleasure 

that  services  be  remunerated  where  they  shall  have  been  performed, 

and  in  no  other  place  or  province  of  the  Indies." 

It  would  seem  that  these  remunerations,  if  in  land,  would  be  made 
by  the  governor,  when  empowered  to  grant  them,  provided  no  other 
officer  was  designated. 

Two  letters  of  the  3d  of  April,  1800,  firom  an  officer  authorized  to 
grant  lands,  are  published  in  Clarke's  Land  Laws,  989,  which  would 
seem  to  countenance  the  opinion  that  they  did  not  consider  their 
powers  as  limited  to  small  quantities,  but  that  they  might  exercise 
discretion  in  this  respect.  They  are  written  by  the  attorney-general 
under  Morales.  The  first,  addressed  to  Don  Henry  Peyroux,  is  in 
these  words :  "  I  have  to  reply  to  your  communication  No.  9,  that  I 
cannot  at  this  time  consent  to  the  sale  of  lands  in  the  manner  and 
under  the  circumstances  requested ;  and  I  have  to  make  the  same 
reply  to  that  of  the  6th  of  February  last,  No.  8,  in  which  you  ask  for 
100,000  arpens." 

The  language  of  this  letter  is  rather  that  of  a  man  who  has  exer- 
cised his  discretion  on  a  subject  to  which  his  power  extends,  than  of 
one  who  might  at  once  repel  the  application  by  referring  to  the  orders 
of  his  sovereign.     The  second  letter  is  of  the  same  character. 

A  royal  order  was  issued  on  the  4th  of  January,  1813,  which  recites 
that  the  Greneral  Cortes  have  decreed  as  follows :  ^  Considering  that 
the  conversion  of  public  lands  into  private  property  is  one  of  the 
measures  which  the  welfare  of  the  people,  as  well  as  the  advance- 
ment of  agriculture  and  industry,  most  imperiously  demands ;  and 
desiring,  at  the  same  time,  that  this  class  of  lands  should  serve  as  an 
aid  to  the  public  necessities,  a  reward  to  the  deserving  defenders  of 
the  country,  and  a  support  to  the  citizens  who  are  not  proprietors,  the 
general  and  extraordinary  Cortes  do  decree :  — 

'<  All  the  uncultivated  or  public  lands,  and  those  of  the  corpora^ 
tion  of  cities,  with  the  timber  thereon  or  without  it,  both 
^in  the  peninsular  and  adjacent  islands,  as  well  as  in  the  [  *  455  ] 
ultra  marine  provinces,  except  the  commons  necessary  for 
the  towns,  shall  be  made  private  property." 

'^  In  whatever  manner  these  lands  be  distributed,  it  shall  be  in  fuU 
property." 
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This  order  was  transmitted  to  the  captain-general  of  the  Island  of 
Cuba,  but  seems  to  have  been  repealed  on  the  22d  of  August,  1814. 

We  do  not  find  any  limitation  in  the  royal  orders  restricting  the 
power  of  the  governors  to  a  league  square  in  their  grant. 

The  counsel  for  the  United  States  searches  for  them  in  the  regu- 
lations by  colonial  officers  prescribing  the  rules  to  be  observed  in  the 
offices  established  for  the  purpose  of  carrying  these  orders  into  exe- 
cution, and  in  special  orders  of  the  crown  for  specified  objects. 

The  first  to  which  reference  has  been  made  were  issued  by  Don 
Alexander  O'Reilly,  governor  of  Louisiana.  He  recites,  among 
other  things,  the  complaints  and  petitions  which  had  been  presented 
to  him  by  the  inhabitants,  together  with  the  knowledge  he  had  ac- 
quired of  their  local  concerns  by  a  visit  lately  made  to  the  Cote  des 
Allemands,  &c.,  and  firom  an  examination  made  of  the  report  of  the 
inhabitants  assembled  by  his  order  in  each  district,  states  his  convic- 
tion that  the  tranquillity  of  the  inhabitants  and  the  progress  of  culture 
required,  which  shall  fix  the  extent  of  the  grants  of  lands  which  shall 
hereafter  be  made,  &c.,  and  adds :  "  For  these  causes,  and  having 
nothing  in  view  but  the  public  good  and  the  happiness  of  every  in- 
habitant, after  having  advised  with  persons  well  informed  in  these 
matters,  we  have  regulated  all  these  objects  in  the  foUowing  arti- 
cles :  — 

"  1.  There  shall  be  granted  to  each  newly  arrived  family,"  &c. 

This  is  most  obviously  the  language  of  a  man  who  supposes  him- 
self to  possess  full  power  over  the  subject.  The  rules  he  prescribes 
for  himself  do  not  purport  to  be  limits  imposed  by  a  master,  but  to 
be  marked  out  by  his  own  discretion,  and  to  be  alterable  at  will.  He 
makes  no  allusion  to  orders  emanating  firom  his  sovereign,  marking 
out  the  narrow  path  he  is  bound  to  tread,  but  gives  the  law  himself, 

in  the  character  of  a  man  invested  with  full  powers, 
(  •  456  ]  •  The  8th  article  declares  that  "  no  grant  in  the  Opelou- 
sas,  Atacapas,  and  Natchitoches,  shall  exceed  one  league  in 
front  by  one  league  in  depth  ;  but  when  the  land  granted  shall  not 
have  that  depth,  a  league  and  a  half  in  front  by  half  a  league  in 
depth  may  be  granted." 

Had  the  limitation  on  the  quantity  to  be  granted  been  five  miles 
square  instead  of  a  league  square,  is  there  any  thing  in  the  informa- 
tion we  possess  which  would  enable  us  to  say  that  the  one  more  than 
the  other  would  be  an  excess  of  power. 

The  instructions  of  Governor  Gayoso  are  dated  in  September, 
1797,  till  which  time  it  may  be  presumed  that  those  of  O'Reilly  re- 
mained in  force.  His  instructions  are  for  the  government  of  the 
commandants  of  ports,  who  appear  to  have  been  intrusted  with  the 
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power  of  making  concessions.  His  regulations,  so  far  as  they  varied 
those  which  preexisted,  constituted,  it  may  be  presumed,  a  new  law 
for  the  commandants,  but  do  not  prove  the  existence  of  restrictions 
on  his  own  power.  Like  those  of  O'Reilly,  they  give  every  indica- 
tion of  proceeding  from  an  officer  possessing  general  and  very  exten- 
sive powers. 

The  same  observation  applies  to  the  regulations  of  Morales,  who 
was  intendant  of  Louisiana  and  West  Florida.  They  are  dated  in 
July,  1799,  soon  after  receiving  the  order  of  the  king  of  October, 
1798,  which  directed  "  that  the  intendancy  of  these  provinces  be  put 
in  possession  of  the  privilege  to  divide  and  grant  all  kind  of  land  be- 
longing to  his  crown,  which  right,  after  his  order  of  the  24th  of  August, 
1770,  belonged  to  the  civil  and  military  government.  Wishing  to 
perform  this  important  charge,  &c. 

"  After  having  examined,  with  the  greatest  attention,  the  regulation 
made  by  his  excellency.  Count  O'Reilly,  the  18th  of  February,  1770, 
as  well  as  that  circulated  by  his  excellency  the  present  governor,  Don 
Manuel  Gayoso  de  Lernos,  the  1st  of  January,  1798,  and  with  the 
counsel  which  has  been  given  me  on  this  subject  by  Don  Manuel 
Senaro,  assessor  of  the  intendancy,  and  other  persons  of  skill  in  these 
matters,  that  all  persons  who  wish  to  obtain  lands  may  know  in  what 
manner  they  ought  to  ask  for  them,  and  on  what  condition  land  can 
be  granted  and  sold,  &c.,  I  have  resolved  that  the  following  regula- 
tions shall  be  observed." 

•  He  then  proceeds  to  regulate,  with  great  exactness,  the  [  *  457  ] 
course  to  be  observed  by  those  who  seek  to  obtain  conces- 
sions, the  conditions  on  which  they  shall  be  granted,  and  the  conduct 
to  be  observed  before  a  complete  titie  wiU  be  made.  These  regula- 
tions do  not  measure  his  power,  but  give  the  law  to  those  who  are  to 
execute  his  orders. 

These  are  the  proceedings  of  the  officers  who  were  intrusted  with 
the  power  to  divide  and  grant  the  crown  lands  in  Louisiana  and 
West  Florida.  It  is  not  to  be  presumed  that  different  powers  were 
conferred  on  the  officers  to  whom  the  same  duties  were  confided  in 
East  Florida. 

Internal  regulations  of  police  were  issued  by  Governor  Quesada 
on  the  2d  of  September,  1790.  They  commence  with  saying: 
**  Whereas,  I  am  commanded  by  royal  orders,  agreeable  to  the  public 
wants,  to  apply  the  most  reasonable  and  quick  remedies  thereto  :  for 
the  purpose,  therefore,  of  accomplishing  this,  in  the  edict  commonly 
called  '  internal  regulations  of  police,'  I  have  taken  the  most  condu- 
cive steps,  notwithstanding,  much  to  my  sorrow,  there  has  been  so 
much  to  amend  and  establish  that  a  voluminous  code  would  scarcely 
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be  sufficient  for  me  to  comprise  all,  in  proportion  to  the  ardent  desire 
which  animates  me  for  the  prosperity  of  the  province  and  the  service 
of  the  sovereign ;  wherefore,  merely  for  the  present,  and  reserving 
hereafter,  when  permitted  by  my  other  duties,  the  right  of  attending 
particularly  to  this  important  subject,  I  therefore  make  known  and 
order  the  following :  — 

"  1.  I  grant  to  all  the  inhabitants  permanently  settled,  and  sub- 
jects of  his  majesty,  in  his  royal  name,  for  their  use,  the  quantity  of 
land  they  may  require,  in  proportion  to  their  force,  in  any  part  of  the 
desert  province,  without  any  exception.  To  this  end,  those  desirous 
of  obtaining  the  same  will  present  themselves  to  me,  within  twenty 
days,  stating  their  circumstances,  by  memorial,  what  lands  they  have 
obtained  to  the  present  period,  and  to  what  quantity  and  in  what 
place  they  are  desirous  of  locating  them  now.  Under  the  precise 
condition  that  it  will  be  without  injury  to  a  third  person,  I  will  attend 
to  their  solicitude  according  to  the  examination  I  may  make  thereof; 
and,  although  the  laws  of  the  Indies  authorize  me  to  make  no  abso- 
lute distribution  of  the  same,  and  being  in  the  case  of  tit  12th,  book 
4th,  I  abstain  therefrom  from  powerful  motives.  But,  for 
[  •458  ]  *  the  greater  security  of  those  interested,  I  will  forward  my 
ideas  and  representation  on  the  subject  to  the  king,  persuaded  . 
that,  in  consequence  thereof,  those  obtaining  grants  from  me  now 
will  be  confirmed  in  the  possession  of  the  same." 

The  law  of  the  Indies  to  which  the  governor  refers  is  inserted  in 
Clarke's  Land  Laws,  p.  967,  and  is  in  these  words  :  "  That  our  sub- 
;ects  may  apply  themselves  to  the  exploration  and  settlement  of  the 
Indies,  and  that  they  may  live  with  comfort  and  convenience,  which 
we  desire,'it  is  therefore  our  will  that  houses,  grounds,  lands,  cavalle- 
rias,  and  peonias,  be  granted  to  all  those  who  shall  settle  new  lands 
in  the  villages  and  places  that  the  governor  of  the  new  settlement 
shall  mark  out  for  them.  There  shall  be  a  distinction  made  between 
gentlemen  and  laborers,  (peones,)  and  those  who  shall  be  of  less 
grade  and  merit ;  and,  in  proportion  to  their  services,  the  lands  shall 
be  increased  and  ameliorated  for  prosecuting  agriculture  and  the 
tending  of  cattle." 

It  is  not  easy  to  comprehend  precisely  the  influence  which  this 
law  ought  to  have  on  the  governors  of  the  Spanish  colonies.  It  was 
undoubtedly  the  same  in  them  all. 

We  collect  from  the  extracts  from  the  laws  of  the  Indies  which  are 
given  us  in  Clarke's  Land  Laws  and  White's  Compilation,  that  they 
apply  chiefly  to  the  general  purposes  of  population  and  settlement. 
For  the  attainment  of  these  objects,  general  rules  were  framed, 
which  cont€dned  affirmative  instructions  to  the  officers,  to  be  observed 
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in  the  formation  of  new  settlements,  in  donations  to  emigrants,  and 
in  the  sale  and' distribution  of  crown  lands.  How  far  a  discretion  in 
the  execution  of  these  laws,  or  whether  any  discretion,  was  placed  in 
those  distant  officers  to  whom  they  were  directed,  we  have  not  the 
means  of  ascertaining.  So  far  as  we  are  informed,  they  contain  no 
negative  or  prohibitory  words,  and  the  regular  reports  of  governors 
must  have  kept  their  superiors  informed  of  their  proceedings.  Mr. 
White  says,  p.  9 :  "I  sought  assiduously,  but  have  been  unable  to 
discover  a  record  or  notice  of  the  proceedings  upon  some  grant  or 
concession  which  had  been  made  by  a  captain-general,  intendant,  or 
governor,  and  disapproved  of  by  the  king.  I  have  been  unable  to 
ascertain  whether  any  such  exist." 

The  regulations  of  Governor  Quesada,  which  have  been  cited, 
and  in  which  he  appears  to  have  deviated,  in  some  respects, 
•from  the  law  to  which  he  refers,  apply  to  the  general  ob-  [  *  469  ] 
jects  of  cultivation,  population,  and  settlement,  and  ought 
to  conform  to  the  laws  which  had  been  framed  for  those  subjects. 
He  seems  to  grant  a  general  privilege  to  every  individual  to  acquire 
lands  at  will.  He  retains  to  himself  no  discretion,  exercises  no  judg- 
ment in  the  case.  "  I  grant,"  he  says,  "  to  all  the  inhabitants  per- 
manently settled,  and  subjects  of  his  majesty,  in  his  royal  name,  for 
their  use,  the  quantity  of  land  they  may  require  in  proportion  to  their 
force,  in  any  part  of  the  desert  province,  without  exception."  Yet  he 
is  persuaded  that  these  grants  will  be  confirmed. 

These  extraordinary  regulations  were  in  the  exercise  of  that  ordi- 
nary power  to  which  general  laws  had  been  adapted.  The  right  to 
bestow  rewards  on  those  individuals  who  had  rendered  any  particular 
service,  constituted  a  distinct  branch  of  power,  to  which  those  general 
laws  could  not  apply.  White's  Compilation  abounds  with  extracts 
showing  the  disposition  of  the  king,  that  they  should  be  given 
liberally. 

Governor  White  succeeded  Governor  Quesada.  In  conformity 
with  usage,  he  proclaimed,  in  October,  1803,  the  rules  by  which  it 
was  his  purpose  to  be  governed  in  the  concessions  and  divisions  of 
lands  to  the  new  settlers.  He  adopts  a  more  rigid  practice  than  had 
been  observed  by  his  predecessors ;  but  these  rules  appear  to  emanate 
from  his  own  judgment,  and  to  be  intended  to  apply  only  to  new 
settlers,  who  come  to  establish  themselves  in  the  province, 

Don  Nicholas  Granido,  the  agent  of  the  Duke  of  Allegon,  to  whom 
all  or  nearly  aU  the  uncultivated  land  of  East  Florida  had  been 
granted  by  the  king,  addressed  a  letter  to  the  governor,  in  February, 
1819,  soliciting  official  information  respecting  the  validity  of  aHm 
which  had  emanated  from  him  or  his  predecessors.     It  is  not  sup- 
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posed  that  this  letter,  or  the  answer  to  it,  can  be  received  as  authority ; 
but  when  it  is  considered,  that  the  Duke  of  Allegon  believed  himself 
to  be  the  lawful  proprietor  of  all  the  lands  not  regularly  vested  in 
others,  and  was  of  course  anxious  to  defeat  the  titles  of  others ;  and 
that  the  questions  were  asked  by,  and  addressed  to  those  who  were 
best  acquainted  with  the  authority  of  the  governor,  and  the  principles 
on  which  he  acted,  we  may,  on  a  subject  on  which  so  little  light  can 

be  shed,  look  at  the  letter,  and  the  answer  to  it. 
[  •  460  ]  Seventh.  "  In  what  manner  are  those  concessions  consid- 
ered, which  were  made  to  foreigners  or  natives,  of  large  por- 
tions of  land,  who  have  disappeared,  carrying  with  them  their  docu- 
ments, without  having  cultivated  or  even  seen  the  lands  granted  to 
them?" 

Eighth.  "  Can  those  persons,  to  whom  assignments  of  large  por- 
tions of  territory  have  been  made  for  the  establishment  of  factories, 
such  as  water  or  steam  mills,  who  did  not  then  comply,  nor  have  not 
since  presented  themselves  to  establish  their  machiqery,  (allowing  that 
none  exists  in  the  province  which  is  known,)  be  considered  now,  or 
in  future,  with  any  right  ?  If,  in  a  space  of  time,  such  as  has  elapsed 
until  now,  they  have  not  established  their  works,  will  there  be  any 
reason  why  said  lands  should  not  be  declared  open,  and  revert  to  the 
class  of  public  lands  ?  " 

These  questions  are  asked  by  the  agent  of  the  Duke  of  Allegon,  a 
favorite  of  the  king.  They  relate  exclusively  to  those  large  grants 
which  are  now  said  to  have  exceeded  the  power  of  the  governor. 
They  were  of  course  known  to  the  Duke  of  Allegon,  and,  we  must 
presume  to  his  master.  Yet  an  excess  of  authority  is  not  even  sug- 
gested. No  doubt  seems  to  be  entertained  of  the  validity  of  those 
which  had  been  completed  by  the  grant  of  a  full  title,  or  of  those  still 
incomplete,  the  conditions  of  which  have  been  performed.  The  in- 
quiry respects  those  persons  only,  who  had  totally  neglected  the  con- 
ditions contained  in  their  grants.  Their  titles  alone  seem  to  be 
doubted  even  by  the  Duke  of  Allegon. 

This  letter  appears  to  have  been  referred  by  the  governor  to  Ru- 
perto  Saavedra,  who  answers  all  the  inquiries  made  by  Ganido.  He 
says : "  Those  who  have  titles  of  proprietorship,  who  have  complied  with 
the  conditions  pointed  out  to  entitle  them  to  them,  or  have  obtained 
them  as  a  remuneration  for  services,  or  other  considerations  deemed 
by  the  government  sufficient  for  the  purpose ;  in  these  cases  there  is 
a  precise  obligation  to  respect  said  titles,  especially  as  the  said  con- 
ditions have  been  established  at  the  will  of  the  governors,  and  that 
the  royal  order  of  1790,  on  the  subject,  impairs  none,  but  expressly 
states,  that  lands  shall  be  granted  and  surveyed  gratis,  to  those  for- 
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eigners  who,  of  their  own  free  will,  present  themselvee  to  swear 
allegiance." 

•After  observing  that  the  donation  to  the  Duke  of  Allegon  [*  461  ] 
is  limited  "to  uncultivated  lands  which  have  not  been 
granted,"  Saavedra  says :  "  Yet  it  is  proper  to  explain,  in  this  partic- 
ular, that  the  concessions  made  to  foreigners  or  natives,  of  large  or 
small  portions  of  land,  carrying  their  documents  with  them,  (which 
shall  be  certificates  issued  by  the  s€M3retary,)  without  having  cultivat- 
ed or  even  seen  the  lands  granted  to  them,  such  concessions  are  of 
no  value  or  effect,  and  should  be  considered  as  not  made,  because 
the  abandonment  has  been  voluntary,  and  that  they  have  failed  in 
complying  with  the  conditions  prescribed  for  the  encouragement  of 
population.  The  assignments  of  extensive  portions  of  territory, 
which  have  been  made  for  the  establishment  of  factories,  to  persons 
who  did  not  then  comply,  nor  have  not  since  presented  themselves 
to  establish  their  mechanical  works,  ought  also  to  be  considered  with- 
out any  right  or  value,  and  said  lands  declared  perfectly  free,  that 
they  may  revert  into  the  class  of  public  lands,"  &c. 

This  opinion  was  laid  before  Governor  Coppinger,  and  approved 
by  him.  It  recognizes  the  right  to  grant  as  "a  remuneration  for 
services,  or  other  considerations  deemed  by  the  government  sufficient 
for  the  purpose ; "  and  speaks  of  concessions  to  foreigners  or  natives, 
for  large  or  small  portions  of  land  as  equally  valid.  The  right  they 
give  to  a  complete  title,  depends  on  the  conduct  of  the  proprietor,  on 
his  compliance  or  non-compliance  with  the  conditions,  not  on  the 
quantity  conceded.  The  same  principle  applies  "  to  assignments  of 
extensive  portions  of  territory,  which  had  been  made  for  the  estab- 
lishment of  factories  "  which  have  not  been  erected.  The  extensive- 
ness  of  the  territory  assigned,  is  not  made  an  objection ;  but  the  fail- 
ure to  perform  the  condition  on  which  the  concession  was  made. 

It  is  apparent,  that  both  the  agent  of  the  duke,  and  Saavedra,  con- 
sidered these  large  concessions  as  within  the  power  of  the  governor. 

The  counsel  for  the  United  States  relies  confidently  on  the  letter 
of  Governor  Kindelan,  of  the  4th  of  June,  1803,  addressed  to  the 
captain-general  of  Cuba,  in  which  he  recommends  the  militia  who 
had  served  during  the  late  insurrection,  and  third  battalion  of  Cuba, 
as  worthy  the  gifts  to  which  the  supreme  governor  may 
think  them  qjititled.  He  suggests  granting  "to  'the  soldiers  [  *  462  ] 
a  certain  quantity  of  land,  as  established  by  regulations  in 
this  province,  agreeably  to  the  number  of  persons  in  CEWjh  family." 

On  the  part  of  the  United  States  it  is  insisted,  that  this  applicatioD 
could  not  have  been  made,  had  the  governor  been  authorized  by  th 
existing  laws  to  reward  their  services  still  more  liberally. 

VOL.   XI.  16 


Digitized  by  VjOOQIC 


170  SUPKEME   COURT   OF   THE  UNITED  STATES. 

United  States  v.  Clarke.    8  P. 

The  argument  has  undoubtedly  great  weight,  but  we  do  not  think 
it  conclusive. 

Grants  to  a  whole  class  of  individuals,  a  distribution  of  lands 
among  the  body  of  the  colonial  militia,  and  a  battalion  of  a  different 
province,  might  be  expected  to  belong  rather  to  the  general  system 
of  distribution  than  to  that  branch  of  it  which  authorizes  rewards  to 
individuals  for  particular  special  services,  and  might  be  expected  to 
proceed  directly  from  the  crown,  pr  to  have  its  express  sanction. 

If  not  all  the  extracts  from  the  laws  of  the  Indies,  at  least  by  fax 
the  greater  part  of  them,  which  we  find  in  White's  Compilation,  relat- 
ing to  rewards,  contemplate  services  peculiar  to  the  individual,  not 
those  which  are  of  a  general  character.  "We  do  not  think,  therefore, 
that  an  application  to  superior  authority  for  a  distribution  of  lands 
among  the  militia  who  have  served  during  a  period  of  dangerous 
insurrection,  is  necessarily  to  be  ascribed  to  the  consciousness  of  want- 
ing power  to  give  a  reward  in  lands  to  an  individual  whose  invention 
is  deemed  meritorious. 

The  favor  of  granting  rewards  is  expressed  in  terms  indicating  the 
expectation  that  is  to  be  exercised  by  those  governors  who  are  also 
viceroys ;  but  there  are  no  prohibitory  words,  and  the  general  power 
of  granting  lands,  extended  to  the  governors  of  distant  provinces,  or 
where  sea  intervenes,  may  comprehend  granting  as  a  rewiurd  for  indi- 
vidual merit  The  facts  that  this  power  Was  exercised  certainly  as 
early  as  1813,  by  the  governor  of  Bast  Florida,  that  the  condition  of 
the  province  and  the  exhausted  state  of  the  kingdom  seemed  to  re- 
quire and  justify  it,  and  that  the  king  never  disapproved  the  proceed- 
ings of  the  governor,  existed  when  the  treaty  was  formed.  Such 
was  the  state  of  things  to  which  the  treaty  applied. 

It  is  stated  that  the  practice  of  making  large  concessions 
[  *463  ]  •  commenced  with  the  intention  of  ceding  the  Floridas,  and 
these  grants  have  been  treated  as  frauds  on  the  United 
States. 

The  increased  motives  for  making  them  have  been  stated  in  argu- 
ment, and  their  influence  cannot  be  denied.  But  admitting  the 
charge  to  be  well  founded,  admitting  that  the  Spanish  government 
was  more  liberal  in  its  concessions  after  contemplating  the  cession 
than  before,  ought  this  circumstance  to  affect  band  fide  titles  to  which 
the  United  States  made  no  objection  ? 

While  Florida  remained  a  province  of  Spain,  the  right  oif  his  Catholic 
majesty,  acting  in  person  or  by  his  officers,  to  distribute  lands,  according 
to  his  pleasure,  was  unquestioned.  That  he  was  in  the  constant  exercise 
of  this  power,  was  well  known.  If  the  United  States  were  not  content 
to  receive  the  territory  charged  with  titles  thus  created,  they  ought  to 
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have  made,  and  they  would  have  made,  such  exceptions  as  they 
deemed  necessary.  They  have  made  these  exceptions.  They  have 
stipulated  that  all  grants  made  since  the  24th  of  January,  1818,  shall 
be  null  and  void. 

It  is  understood  that  this  stipulation  was  intended  to  embrace  three 
large  grants  made  by  the  king,  which  comprehended  nearly  all  the 
crown  lands  in  East  Florida.  However  this  may  be,  it  shows  that 
the  subject  was  in  the  mind  of  the  negotiators,  and  that  the  appre- 
hended mischief  was  guarded  against  so  fax  as  the  parties  could 
agree.  The  American  government  was  content  with  the  security 
which  this  stipulation  afforded,  and  cannot  now  demand  further  and 
additional  grounds.  The  acquisition  of  the  Floridas  was  an  object 
of  immense  importance  to  the  United  States.  It  was  urged  by  other 
considerations  of  a  still  more  powerful  operation,  in  addition  to 
vacant  lands.  It  will  be  regarded,  while  our  Union  lasts,  as  the  high- 
est praise  of  the  administration  which  made  it,  and  of  the  negotiator 
who  accomplished  it  It  cannot  be  doubted  that  the  terms  were 
highly  advantageous,  and  that  they  were  so  considered  by  all.  The 
United  States  were  satisfied,  and  had  reason  to  be  satisfied,  with 
the  provision  excluding  grants  made  subsequent  to  the  24th  of 
January,  1818,  when  the  fraud  on  that  provision  was  prevented  by 
the  terms  of  the  ratification  of  the  treaty.  All  other  concessions 
made  by  his  Catholic  majesty,  or  his  lawful  authorities  in 
the  ceded  •territories,  (in  the  ratification  by  the  king  of  [  *464  ] 
Spain,  "  competent  authorities,")  are  as  vaUd  as  if  the  ces- 
sion had  not  been  made.  If  it  be  shown  by  the  person  holding 
the  concession,  that  it  was  made  by  the  officer  authorized  to  grant 
lands,  that  it  was  the  duty  of  this  officer  to  'give  a  regular  account 
of  his  official  transactions,  that  no  grant  ever  made  by  the  person 
thus  intrusted  had  ever  been  disapproved ;  courts  ought  to  require 
very  full  proof  that  he  had  transcended  his  powers,  before  they  so  de- 
termine. We  do  not  think  this  full  proof  has  been  given  in  the 
present  case. 

The  considerations  then  recited  in  the  grant,  in  addition  to  the 
royal  order  of  October,  1790,  are,  we  think,  sufficient  to  maintain  it 

It  will  be  proper  to  take  a  concise  review  of  the  legislation  of 
congress  on  this  subject. 

The  first  act,  passed  on  the  8th  of  May,  1822,^  entitled  "  An  act 
for  ascertaining  claims  and  titles  to  land  within  the  territory  of 
Florida,"  7  Laws  U.  S.  103,  directs  that  commissioners  be  appointed, 
•'^  for  the  purpose  of  ascertaining  the  claims  and  titles  to  lands  within 
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the  territory  of  Florida,  as  acquired  by  the  treaty  of  the  22d  of 
February,  1819."  The  6th  section  enacts,  "that  every  person,  or 
the  heirs  or  representatives  of  such  persons,  claiming  tities  to  lands, 
under  any  patent,  grant,  concession,  or  order  of  survey,  dated  previous 
to  the  24th  day  of  January,  1818,  which  were  valid  under  the  Spanish 
government  or  by  the  law  of  nations,  and  which  are  not  rejected 
by  the  treaty  ceding  the  territory  of  East  and  West  Florida  to 
the  United  States,  shall  file  before  the  commissioners  his,  her,  or 
their  claim,  setting  forth  particularly  its  situation  and  boundaries,  if 
to  be  ascertained,  with  the  deraignment  of  titie,  when  they  are  not 
the  grantees  or  original  claimants,"  &c.  "  And  said  commissioners 
shall  proceed  to  examine  and  determine  on  the  validity  of  said  patents, 
grants,  concessions,  and  orders  of  survey,  agreeably  to  the  laws  and  or- 
dinances heretofore  existing,  of  the  governments  making  the  grants  re» 
spectively,  having  due  regard,  in  all  Spanish  claims,  to  the  conditions 
and  stipulations  contained  in  the  8th  article  of  a  treaty  concluded  at 
"Washington,  between  his  Catholic  majesty  and  the  United  States,  on 
the  22d  of  February,  1819 ;  but  any  claim  not  filed  previous  to 
[  •465  ]  the  31st  day  of  May,  1823,  shall  be  deemed  and  'held  to  be 
void  and  of  none  efiect."  They  were  directed  to  examine 
all  these  claims ;  aqd,  if  satisfied  that  they  were  correct  and  valid, 
to  confirm  them;  "provided  that  they  shall  not  have  power  to  con- 
firm any  claim,  or  part  thereof,  where  the  amount  claimed  is  unde- 
fined in  quantity,  or  shall  exceed  1,000  acres  ;  but  in  all  such  cases 
shall  report  the  testimony,  with  their  opinions,  to  the  secretary  of  the 
treasury,  to  be  laid  before  congress  for  their  determination." 

The  object  of  this  law  cannot  be  doubted.  It  was  to  separate 
private  property  from  the  public  domain,  for  the  double  purpose  of 
doing  justice  to  individuals,  and  enabling  congress  safely  to  sell  the 
vacant  lands  in  their  newly  acquired  territories.  To  accomplish  this 
object,  it  was  necessary  that  all  claims,  of  every  description,  should 
be  brought  before  the  commissioners,  and  that  their  powers  of  inquiry 
should  extend  to  all.  Not  only  has  this  been  done,  but,  further  to 
stimulate  the  claimants,  the  act  declares,  "  that  any  claim  not  filed 
previous  to  the  31st  of  May,  1823,  shaU  be  deemed  and  held  to  be 
void  and  of  none  effect"  This  primary  intention  of  congress  is  best 
promoted  by  determining  causes  finally,  where  their  substantial  merits 
can  be  discerned. 

The  subsequent  acts  of  congress,  respecting  the  board  of  commis- 
sioners, have  no  material  influence  on  the  question  before  the  court 

On  the  23d  of  May,  1828,  congress  passed  "  An  act  supplementary 
to  the  several  acts  providing  for  the  settiement  and  confirmation  of 
private  land  claims  in  Florida." 
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This  act  con&rms  all  claims  contained  in  the  reports  of  the  com- 
niissioners  of  East  Florida,  and  in  the  reports  of  the  receiver  and 
register  acting  as  such,  "  to  the  extent  of  the  quantity  contained  in 
one  league  square,"  and  continues  the  powers  of  the  register  and  re- 
ceiver, till  the  first  Monday  in  the  following  December. 

The  6th  section  enacts,  "that  all  claims  to  land  within  the  territory 
of  Florida,  embraced  by  the  treaty  between  Spain  and  the  United 
States,  of  the  22d  of  February,  1819,  which  shall  not  be  decided  and 
finally  settled  under  the  foregoing  provisions  of  this  act,  containing 
a  greater  quantity  of  land  than  the  commissioners  were  authorized 
to  decide,  and  above  the  amount  confirmed  by  this  act,  and 
which  have  not  been  •reported  as  antedated  or  forged,  by  [  *  466  ] 
said  commissioners,  or  register  and  receiver  acting  as  such, 
shall  be  received  and  adjudicated  by  the  judge  of  the  superior  court 
of  the  district  in  which  the  land  lies,  upon  the  petition  of  the  claim- 
ant," &c. 

The  report  of  the  register  and  receiver  being  made,  congress,  on 
the  26th  of  May,  1830,  passed  "  An  act  for  the  final  settlement  of 
land  claims  in  Florida." 

This  act,  after  confirming  the  claims  it  recites,  declares  that  all 
the  remaining  claims  which  have  been  presented  according  to  law, 
and  npt  finally  acted  upon,  shall  be  adjudicated  and  finally  settled 
upon  the  same  conditions,  restrictions,  and  limitations  in  every 
respect,  as  are  prescribed  by  the  act  of  congress,  approved  the  23d  of 
May,  1828,  entitled,  "  An  act  supplementary  to  the  several  acts  for 
the  settlement  and  confirmation  of  private  land  claims  in  Florida." 

That  act  refers  to  the  act  approved  May  26, 1824,  entitled  "  An  act 
enabling  the  claimants  to  land  within  the  limits  of  the  State  of  Mis- 
souri, and  territory  of  Arkansas,  to  institute  proceedings  to  try  the 
validity  of  their  claims." ' 

This  last-recited  act  provides  for  the  trial  of  claims  "  protected  or 
secured  "  by  the  treaty  which  ceded  Louisiana  to  the  United  States. 
After  describing  those  claims  in  terms  supposed  to  comprehend  them 
all,  the  act  proceeds,  "  in  each  and  every  such  case,  it  shall  and  may 
be  lawful  for  such  person  or  persons,  or  their  legal  representatives,  to 
present  a  petition  to  the  district  court  of  the  State  of  Missouri, 
setting  forth  fully,  plainly,  and  substantially,  the  nature  of  his,  her,  or 
their  claim  to  the  lands,  tenements,  or  hereditaments,  and  particularly 
stating  the  date  of  the  grant,  concession,  warrant,  or  order  of  survey, 
under  which  they  claim,  the  name  or  names  of  any  person  or  per- 
sons claiming  the  same,  or  any  part  th^eof,  by  a  difierent  title  firom 
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that  of  the  petitioner,  or  holding  possession  of  any  part  there- 
of, otherwise  than  by  the  leave  or  permission  of  the  petitioner; 
and  also,  if  the  United  States  be  interested,  on  account  of  the 
lands  within  the  limits  of  such  claim,  not  claimed  by  any  other 
person  than  the  petitioner  j  also,  the  quantity  claimed,  and  the  boun- 
daries thereof,  when  the  same  may  have  been  designated  by 
boundariea ;  by  whom  issued,  and  whether  the  said  claim  has  been 
submitted  to  the  examination  of  either  of  the  tribunals 
[  •  467  ]  which  have  been  constituted  •by  law  for  the  adjustment  of 
land  titles,  in  the  present  limits  of  the  'State  of  Missouri, 
and  by  them  reported  on  unfavorably,  or  recommended  for  con- 
firmation." 

It  has  been  already  stated  that  this  act  does  not  define  the  juris- 
diction conferred  on  the  court  of  East  Florida  by  the  act  of  1830, 
but  directs  the  mode  of  proceeding  and  the  rules  of  decision.  Con- 
sequently, those  technical  averments  which  are  required  in  the  plead- 
ings to  show  the  jurisdiction  of  a  court  of  limited  jurisdiction  are 
not  indispensable,  and  it  will  be  sufficient  if  the  petition  state  a  case 
substantially  within  the  law.  The  court  is  satisfied  that  the  petition 
of  George  J.  F.  Clarke  is,  in  this  respect,  unexceptionable.  It  com- 
plies, we  think,  with  all  the  requisites  of  the  law. 

The  grant  which  constitutes  the  foundation  of  the  petitioner's 
claim,  is  a  complete  title,  subject  to  no  condition  whatever,  emanat- 
ing from  the  governor  of  East  Florida,  who  was  the  lawful  authority 
of  his  Catholic  majesty,  for  making  grants  and  concessions  of  land, 
in  that  province.  The  decree  of  the  district  court,  so  far  as  it  affirms 
the  validity  of  this  grant,  is,  we  think,  correct.  But  it  appears  to  us 
to  confirm  the  title  of  the  petitioner  to  lands  not  comprehended 
within  it. 

In  his  original  application  to  Governor  Coppinger,  the  petitioner 
describes,  with  precision,  the  land  he  solicits.  The  decree  conforms 
to  the  petition,  and  the  full  title  to  both.  That  instrument,  after 
stating  the  prayer  of  Clarke,  adds,  "  and  having  pointed  out  a  com- 
petent tract  on  the  west  side  of  St.  John's  River,  above  Black  Creek, 
at  a  place  called  White  Spring,  that  is  vacant,  &c.,  therefore  I  have 
resolved  to  grant,  as  in  the  name  of  his  majesty  I  do  grant  to  the 
said  George  Clarke,  the  aforementioned  five  miles  square  of  land,  for 
himself,  his  heirs  and  successors,  in  absolute  property ;  and  I  do  issue, 
by  these  presents,  a  competent  title,  whereby  I  separate  the  royal 
domain  from  the  right  and  dominion  it  had  to  said  lands,"  &c. 

Afterwards,  on  the  25th  of  January,  1819,  he  again  presented  a 
petition  to  the  governor,  stating,  that  having  examined  the  lands  in 
tbo  neighborhood  of  White  Spring,  he  finds  that  their  extension 
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back,  is  in  nowise  adequate  to  the  expectation  and  intentions  he 

had  formed,  nor  the  purposes  for  which  they  were  granted 

to  him,  by  the  government;  and  furthermore,  *  he  fears  that  [  *  468  ] 

they  will  interfere  with  the  lands  appertaining  to  the  house 

of  John  Forbes  and  Co.,  therefore  he  prays  "  that  the  survey  made  in 

pursuance  of  an  order  granted  by  the  governor,  should  be  verified, 

with  this  only  difference,  that  the  depth  back  will  be  contracted  to 

about  one  and  a  half  miles,  and  that  the  said  surveyor  will  survey 

the  balance  in  the  hammocks  called  langs  and  cones,  situated  on  the 

south  of  Mizzel's  Lake,  which  are  vacant." 

The  prayer  of  the  petitioner  was  granted,  and  the  surveys  were 
made.  The  plats  were  laid  before  the  district  court,  and  show  that 
one,  containing  8,000  acres,  was  surveyed  within  the  bounds  of  the 
grant.  Two  others,  one  for  five,  and  the  other  for  3,000  acres,  were 
surveyed  elsewhere.  The  judge  confirmed  the  title  of  the  petitioner 
to  the  three  surveys. 

The  grant  conveyed  to  Clarke  the  land  described  in  the  instru- 
ment, and  no  other.  A  permit  to  survey  other,  lands  can  be  con- 
sidered only  as  a  new  order  of  survey,  depending  for  its  validity  on 
the  power  of  the  person  who  made  it.  On  the  25th  of  January, 
1819,  Governor  Coppinger  did  not  possess  this  power.  The  treaty 
of  February,  1819,  had  declared,  that  aU  grants  (concessions)  made 
after  the  24tb  of  January,  1818,  should  be  null  and  void.  The  acts 
of  congress  forbid  the  allowance  of  any  order  of  survey  made  after 
that  date.  So  much  of  the  decree  as  sanctions  these  two  surveys 
of  5,000  and  3,000  acres,  is,  in  our  opinion,  erroneous. 

But  we  do  not  think  these  irregular  surveys  affect  the  title  under 
the  original  grant,  unless  the  kinds  have  been  acquired  by  others. 
The  vacant  lands  within  its  bounds  still  belong  to  the  appellee,  and 
may  now  be  surveyed  by  him. 

It  is  the  opinion  of  this  court,  that  there  is  no  error  in  so  much  of 
the  decree  of  the  superiot  court  of  the  district  of  East  Florida,  pro- 
nounced in  this  case  in  May  term,  1832,  as  doth  order,  adjudge,  and 
decree  that  this  claim  is  valid,  and  as  confirms  the  same  unto  the 
claimant,  to  the  extent,  and  agreeably  to  the  boundaries  as  in  the 
grant  for  the  said  lands,  and  in  the  plat  of  survey  thereof,  made  by 
Don  Andrew  Burgevin,  of  8,000  acres,  and  dated  the  24th  of  Febru- 
ary, 1817,  and  that  so  much  of  the  said  decree  ought  to  be  affirmed, 
and  it  is  hereby  affirmed  accordingly.  But  that  so  much 
of  *  the  said  decree  as  confirms  to  the  claimant  the  lands  [  *469  ] 
contained  in  two  other  surveys  thereof,  made  by  the  said 
Don  Andrew  Burgevin ;  one  for  5,000  acres,  on  the  10th  of  March, 
1819,  and  the  other  for  3,000  acres,  on  the  12th  of  the  same  month 
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is  erroneous  and  ought  to  be  reversed,  and  the  same  is  hereby 
reversed  accordingly ;  and  the  cause  is  hereby  remanded  to  the  said 
district  court,  with  directions  to  take  further  proceedings  therein,  in 
such  manner  that  the  residue  of  the  said  granted  land  be  surveyed 
to  the  said  petitioner,  within  the  limits  of  the  grant.  All  which  is 
ordered  and  adjudged  by  this  court 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  superior  court  for  the  eastern  district  of  Florida,  and  was 
argued  by  counsel ;  on  consideration  whereof,  this  court  is  of  opinion 
that  there  is  no  error  in  so  much  of  the  decree  of  the  said  court  pro- 
nounced in  May  term,  1832,  as  doth  adjudge  and  decree  that  the 
claim  of  the  petitioner  in  that  court  is  valid,  and  in  so  much  thereof 
as  confirms  the  same  unto  the  claimant,  to  the  extent  and  agreeably 
to  the  boundaries  as  in  the  grant  for  the  said  lands,  and  in  the  plat 
of  survey  thereof,  made  by  Don  Andrew  Burgevin,  of  8,000  acres, 
and  dated  the  24th  of  February,  1819,  filed  in  this  cause,  and  that 
so  much  of  the  said  decree  ought  to  be  affirmed,  and  it  is  hereby 
affirmed  accordingly.  But  that  so  much  of  the  said  decree  as  con- 
firms to  the  claimants  the  lands  contained  in  two  other  surveys 
thereof,  made  by  the  said  Don  Andrew  Burgevin,  filed  also  in  this 
cause,  one  for  5,000  acres,  on  the  10th  of  March,  1819,  and  the  other 
for  3,000  acres,  on  the  12th  of  the  same  month,  is  erroneous,  and 
ought  to  be  reversed,  and  the  same  is  hereby  reversed  accordingly ; 
and  this  court  doth  remand  the  said  cause  to  the  said  superior  court, 
with  directions  to  conform  to  this  decree,  and  to  take  such  further  pro* 
ceedings  in  the  premises,  that  the  remaining  8,000  acres,  which  have 
been  improperly  surveyed  without  -authority,  be  surveyed  on  any 
lands  now  vacant  within  the  limits  of  the  grant  made  to  the  peti- 
tioner on  the  6th  of  April,  1816,  and  that  the  title  of  the  petitioner 
to  the  land  so  surveyed  be  confirmed.  All  which  is  ordered,  ad- 
judged, and  decreed  by  this  court. 

8P.  479,  485,  488;  9  P.  117,  168,  711;  IOP.326;  12P.410,  657;  14  P.  353  ;  15  P.  130, 
178,  819 :  3  H.  611 ;  7  H.  833 ;  8  H.  293,  317 ;  11  H.  63 ;  16  H.  1 ;  19  H.  343 ;  6  Wal. 
461 ;  6  Wal.  484 ;  7  Wal.  162. 


The  United  States,  Appellants,  v.  Frances  Richard. 

8  P.  470. 

The  court  held  the  following  to  he  a  grant  of  land,  hy  the  Spanish  gotemor  of  East  Flori- 
da: "license  to  construct  a  water  saw-mill,  on  the  creek  known  hy  the  name  of  Pottt- 
harg,  hounded  by  the  lands  of  Strawberry  Hill,  and  this  tract  not  being  sufficient,  I  grant 
him  the  equivalent  quantity  in  Cedar  Swamp,  about  a  mile  east  of  McQueen's  Mill,  but  with 
the  precise  condition,  that,  as  long  as  ho  does  not  erect  said  machinery,  this  grant  will  bd 
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eonsidered  null  and  without  yalne  or  effect,  until  that  erent  takes  place ;  and  then,  in 
order  that  he  may  not  receive  any  prejudice  from  the  expensiTe  expenditures  which  he  is 
preparing,  he  will  haye  the  faculty  of  using  the  pines  and  other  trees  comprehended  in 
the  square  of  five  miles,  or  the  equivalent  thereof,  which  five  miles  are  granted  to  him  in 
the  mentiooed  place,  the  avails  of  which  he  will  enjoy  without  any  defalcation  whatever." 
Bnt  refused  to  confirm  the  title  to  so  much  as  was  included  in  a  surrey  which  embraced  a 
greater  quantity  than  was  granted. 

Appeal  firom  the  superior  court  of  East  Florida. 
CaU,  for  the  United  States. 
WhitCy  for  the  appellee. 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  •470  ] 

This  claim  is  founded  on  a  concession  made  to  the  ap- 
pellee, in  June,  1817^  by  Governor  Coppinger,  of  16,000  acres  of  land, 
lying  in  two  places,  designated  in  the  petition  and  concession.  The 
surveys  were  made  in  1824.  These  surveys  were  laid  before  the 
register  and  receiver,  whose  report  was  unfavorable  to  the  title.  The 
appellee,  believing  it  to  be  well  founded,  presented  a  petition  to  the 
judge  of  the  district,  praying  an  examination  of  his  title,  and  that  it 
be  confirmed. 

The  attorney  for  the  United  States,  in  addition  to  his  general 
objection  to  the  want  of  power  in  the  governor,  contends,  that  his 
decree  grants  permission  to  cut  timber,  but  does  not  convey  the  land 
itself,  and  that  the  condition  of  the  grant  has  not  been  per- 
formed. The  proof  is  complete,  that  the  miU,  the  building  •of  [  *  471  ] 
which  was  the  consideration  of  the  concession,  was  com- 
menced in  1818,  was  in  full  operation  in  1820,  and  has  been  kept  up 
ever  since.  The  material  question  is,  whether  the  land  itself,  or  the 
privilege  of  cutting  timber,  was  conceded.  For  this  purpose  the 
petition  and  concession  are  to  be  examined. 

Don  Francisco  Richard,  after  stating  in  his  petition  his  intention 
to  build  a  water  saw-mill,  proceeds,  "and,  as  for  that  purpose  a  fit 
situation  is  necessary,  such  as  is  offered  on  Pottsburg  Creek, 
bounded  by  the  lands  of  Strawberry  Hill,  and  the  mentioned  tract 
not  being  sufficient  for  the  indicated  objects,  he  requests  that  the 
quantity  equivalent  to  the  object  of  his  petition  be  granted  to  him, 
about  one  mile  distant,  east  of  M' Queen's  miU,  in  order  to  get 
cypress  for  timber ;  therefore  he  supplicates  your  excellency,  submis- 
sively, to  grant  him  your  superior  license,  and  the  expressed  tract  of 
five  miles  of  land  for  the  purposes  he  proposes  to  himselfj  in  order 
that,  what  he  solicits  being  granted,  he  may,  with  all  possible 
brevity,  commence  this  advantageous  work,  and  in  order  that  he 
may  have  in  the  said  tract  the  necessary  timber." 
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The  decree  grants  to  the  petitioner  "  license  to  construct  a  water 
saw-mill  on  the  creek  known  by  the  name  of  Pottsburg,  bounded  by 
the  lands  of  Strawberry  Hill;  and  this  tract  not  being  sufficient,  I 
grant  him  the  equivalent  quantity  in  Cedar  Swamp,  about  a  mile 
east  of  JNP  Queen's  mill,  but  with  the  precise  condition  that  as  long 
as  he  does  not  erect  said  machinery,  this  grant  will  be  considered 
null,  and  w  ithout  value  or  ejffect  until  that  event  takes  place ;  and 
then,  in  order  that  he  niay  not  receive  any  prejudice  from  the  expen- 
sive expenditures  which  he  is  preparing,  he  will  have  the  faculty  of 
using  the  pines  and  other  trees  comprehended  in  the  square  of  five 
miles,  or  the  equivalent  thereof ;  which  five  miles  are  granted  to  him 
in  the  mentioned  place,  the  avails  of  which  he  will  enjoy  without 
any  defalcation  whatever." 

This  translation  was  made  by  order  of  the  court  by  the  translator. 

Another  translation  was  made,  slao  by  order  of  the  court,  by  the 
keeper  of  the  public  archives.  The  difference  between  them  is 
unimportant.  In  the  last,  the  petitioner,  after  stating  his  object, 
respectfully  prays  that  "your  excellency  will  grant  him  his  su- 
perior permission,  and  also  five  miles  square  of  land, 
[  *  472  ]  •that  he  may  possess  thereon  the  necessary  timber  for  the 
purposes  aforesaid." 

The  decree  grants  the  permission  to  build  the  mill  on  the  lands 
adjoining  Strawberry  Hill,  and  adds,  "if  there  be  not  sufficient 
lands,  the  deficiency  (to  the  amount  granted)  on  Cedar  Swamp." 
The  condition  of  the  grant  is  then  stated  nearly  as  in  the  preceding 
translation. 

The  petitioner  asks  permission  to  build  the  mill  and  a  grant  of 
land  usually  annexed  to  such  pennission.  It  is  plainly  to  be  in- 
ferred from  these  documents,  that  this  quantity  was  five  miles 
square.  The  same  fact  is  collected  from  other  similar  grants. 
The  doubt  is,  whether  the  land  itself,  or  only  the  timber  growing  on 
it,  is  asked  and  conceded. 

The  petitioner,  in  the  first  translation,  says,  "  that  the  mentioned 
tract"  (on  Pottsburg  Creek,)  "not  being  sufficient  for  the  indicated 
objects,"  (that  is,  not  amounting  to  five  miles  square,)  "  he  requests 
that  the  quantity  equivalent  to  the  object  of  his  petition  be  granted 
to  him  in  Cedar  Swamp."  He  supplicates  his  excellency  "to  grant 
him  his  license,  and  the  expressed  tract  of  five  miles  of  land." 

The  application  is  obviously  for  land,  not  merely  for  the  timber 
growing  on  it. 

The  concession  is  loosely  worded,  but  is  understood  to  allude  to 
land.  After  granting  permission  to  build  a  mill  on  the  place  desig- 
iiatcd«  the  governor  adds,  "  and  this  tract  not  being  ai'fficient." 
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plainly  indicating  the  tract  on  which  the  mill  was  to  be  constructed 
"  I  grant  him  the  equivalent  quantity  in  Cedar  Swamp."  The 
word  "tract"  means  land,  not  timber;  and  the  words  "equivalent 
quantity "  refer  to  the  antecedent  word  "  tract,"  and  consequently 
also  mean  land.  After  stating  the  condition  of  the  grant,  he  adds, 
"  which  five  miles  are  granted  to  him  in  the  mentioned  place." 

This  construction  is  strengthened  by  the  express  permission  to 
take  timber  while  he  is  erecting  the  mill,  for  the  purpose  of  exe- 
cuting the  work.  While  the  grant  of  the  tract  is  of  no  effect,  he  is 
permitted  to  use  the  timber  on  it  The  grant  of  the  tract,  which 
depends  on  building  the  mill,  was  obviously  supposed  to  pass  some- 
thing more  than  was  passed  by  the  permission  to  cut  timber  until  it 
should  have  effect. 

It  is  difficult  to  conceive  any  motive  for  granting  the 
timber  •and  withholding  the  land.     That  could   not  be  [•473] 
granted  to  or  used  by  another,  whUe  the  right  to  the  timber 
existed.     It  is  not  to  be  believed  that  the  government  wished  to 
restrain  the  grantee  from  cultivating  a  part  of  it. 

The  judge  of  the  superior  court  construed  this  concession  to  be 
a  grant  of  land,  and  we  concur  with  him  in  this  construction.  But 
the  surveys  laid  before  the  court  were  for  a  larger  quantity  of  land 
than  is  expressed  in  the  concession.  That  made  on  Pottsburg 
Creek,  which  was  intended  for  14,400  acres,  actually  contains 
17,610,  being  3,210  more  than  was  designed.  This  difference  is 
accounted  for  by  the  fact  that  it  includes  other  tracts  previously 
appropriated,  and  a  quantity  of  land  covered  with  water.  The 
superior  court  for  the  district  has  very  properly,  in  its  opinion,  dis- 
allowed this  excess  so  far  as  respects  the  land  covered  with  water. 
But  after  having  adjudged  the  claim  to  be  valid,  "  it  confirmed  and 
decreed  the  same  to  the  said  claimant,  to  the  extent,  and  agreeably 
to  the  boundaries,  as  in  the  grant  for  the  said  land,  and  as  in  the 
surveys  thereof  made  by  Andrew  Burgevin ;  provided  said  surveys 
do  not  include  a  greater  quantity  of  land  than  16,000  acres."  But 
the  surveys  do  include  a  greater  quantity,  as  the  petitioner  himself 
states  in  his  petition.  This  conditional  confirmation  of  the  larger 
survey,  according  to  the  exterior  boundaries  as  described  in  the  plat, 
when  the  petitioner  is  confessedly  not  entitled  to  all  the  vacant  land 
lying  within  those  boundaries,  is,  we  think,  not  to  be  sustained. 

This  court  is  of  opinion  that  there  is  no  error  in  so  much  of  the 
decree  of  the  superior  court  for  the  district  of  East  Florida,  made  in 
this  case,  as  declares  the  claim  to  be  vali^,  and  as  confirms  the  title 
of  the  petitioner  to  the  land  described  in  the  second  survey  men- 
tioned in  the  said  decree,  containing  1,600  acres,  made  the  26th  o 

Digitized  by  LjOOQIC 


180  SUPREME   COURT  OF  THE  UNITED  STATES. 

United  States  v.  Haertas.    8  P. 

November,  1824,  and  doth  affirm  so  much  thereof.  But  this  court 
is  of  opmion  that  there  is  error  in  so  much  of  the  said  decree  as  con- 
firms the  title  of  the  petitioner  to  the  land  described  in  the  first  sur- 
vey, made  on  the  1st  day  of  November,  1824,  because  the  said 
survey  is  admitted  by  the  petitioner  to  contain  more  than  14,400 

acres  of  land  not  previously  granted.  This  court  doth, 
[  •  474  ]  •therefore,  reverse  so  much  of  the  said  decree  as  confirms 

the  title  of  the  petitioner  to  the  land  contained  in  the  said 
survey,  according  to  the  exterior  boundaries  in  the  said  decree 
described,  and  doth  remand  the  cause  to  the  said  superior  court, 
with  directions  to  conform  its  decree  to  the  decree  of  this  court,  by 
ordering  the  said  tract  to  be  so  surveyed  as  to  contain  14,400  acres 
of  land  not  previously  granted,  and  no  more. 

16  P.  148. 


The  United  States,  Appellants,  t;.  Antonio  Hubrtas. 

8  P.  475. 
Confirmation  of  a  grant  made  by  the  Spanish  GoTomor  of  East  Florida. 

Appeal  from  the  superior  court  of  East  Florida. 
Gallj  for  the  United  States. 
White^  for  the  appellee. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

The  appellee  had  obtained  a  concession  for  10,000  acres  of  land, 
from  Governor  Kindelan,  in  March,  1813.  The  petitioner,  in  his  ap- 
plication to  the  governor,  sets  forth  many  and  great  services  ren- 
dered to  the  government,  in  the  course  of  which  he  had  sustained 
considerable  loss,  in  the  last  insurrection.  He  also  states  that  h^  has 
10  children  and  14  slaves. 

Governor  Kindelan,  in  his  decree  making  the  concession,  states  his 
own  knowledge  of  the  fricts  set  forth  in  the  petition,  but  grants  the 
10,000  acres,  with  the  precise  condition  to  use  the  same  for  the  pur- 
pose of  raising  cattle,  <<  without  having  the  faculty  of  alienating  the 
said  tract,  without  the  knowledge  of  this  government" 

On  the  20th  of  July,  1816,  Governor  Coppinger  granted  a  com- 
plete title  to  this  land.  His  grant  recites  the  decree  made  by  Gov- 
ernor Kindelan,  and  the  boundaries  of  the  land.  This  claim  was 
laid  before  the  board  of  commissoners  and  recommended  for  con- 
firmation.    Don  Antonio  Huertas  presented  his  petition  to  the  court 
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for  the  district  of  East  Florida,  by  which  tribunal  his  claim  was  ad- 
judged valid.  It  was  confirmed  to  him  to  the  extent  and  agreeably 
to  the  boundaries  as  in  the  grant,  and  the  plat  of  the  survey  of  said 
land,  made  by  Andrew  Burgevin,  on  the  19th  of  September,  1818, 
and  filed  in  the  cause. 

No  exception  can  be  taken  to  this  decree,  unless  the  sur- 
vey *  made  by  Burgevin  varies  firom  the  grant  The  de-  [  *  476  | 
scription  in  the  survey  corresponds,  in  many  respects,  with 
that  in  the  grant,  but  does  not  pursue  its  calls  with  such  regular  pre- 
cision as  to  prove,  completely,  their  exact  identity.  But  as  this 
objection  was  not  taken  in  the  superior  court  for  the  district,  where  a 
survey  could  have  been  ordered,  if  deemed  necessary ;  as  the  testi- 
mony in  favor  of  identity  greatly  preponderates ;  and  as  the  judge 
appears  to  have  entertained  no  doubt  that  the  survey  represented 
truly  the  land  granted ;  this  court  thinks  the  judgment  ought  not  to 
be  reversed  on  that  account     It  is,  accordingly,  affirmed. 

12  P.  410. 


Thb  United  States,  Appellants,  v.  Eubebio  M.  Gomez. 

8  P.  477. 
Confirmation  of  a  grant  made  by  the  Spanish  GoTernor  of  East  Florida. 

Appeal  from  the  superior  court  of  East  Florida. 

Call,  for  the  United  States. 

White^  for  the  appellee. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 
This  claim  is  for  12,000  acres  of  land  on  Jupiter  Island,  in  East 
Florida,  for  which  a  concession  was  made  by  Governor  Estrada,  on 
the  16th  day  of  July,  1815.  The  concession  is  for  services,  and  is 
unconditionaL  It  was  declared  valid  by  the  district  court  to  the  ex- 
tent of  the  grant     The  decree  is  affirmed. 


The  United  States,  Appellants,  i;.  GteoROE  Fleming's  Heirs. 

8  P.  478. 
Confirmation  of  a  grant  made  by  the  Spanish  Goyernor  of  Bat t  Florida. 

Appeal  from  the  superior  court  of  East  Florida. 

Call,  for  the  United  States. 

White,  for  the  appellees. 
VOL.  XI.  16  r^        T 
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Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

This  claim  is  for  20,000  acres  of  land,  sitaated  on  the  banks  of  the 
Biver  St.  Sebastian,  to  the  south  of  Indian  River,  between  the  eastern 
coas^  of  Florida  and  the  River  St  John's.  The  complete  title  was 
granted  by  Governor  Coppinger  to  Greorge  Fleming,  the  ancestor  of 
the  plaintiffs,  on  the  24th  of  September,  1816.  The  court  decided 
that  it  was  a  valid  title,  and  confirmed  it  to  the  plaintifis  to  the 
extent,  and  agreeably  to  the  boundaries  as  set  forth  in  the  grant. 
The  judgment  is  affirmed. 

15  P.  215. 


The  United  States,  Appellants,  v.  Moses  E.  Levi. 

8  P.  479. 
The  Buryej  not  confonning,  in  part,  to  the  grants,  the  decree  for  that  part  was  revened. 

Appeal  firom  the  superior  court  of  East  Florida. 
Call^  for  the  United  States. 
Whitej  for  the  appellee. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

Moses  E.  Levi  presented  his  petition  to  the  superior  court  for  the 
district  of  East  Florida,  praying  that  his  claim  to  65,000  acres  of 
land  might  be  declared  valid,  and  confirmed  to  him  according  to  sev- 
eral different  grants  and  surveys  under  which  he  derived  title.  He  is 
not  himself  a  grantee  of  any  one  of  the  tracts,  but  is  a  purchaser 
firom  various  persons. 

The  first  claim  stated  in  his  petition  is  to  20,000  acres  of  land,  de- 
rived firom  Philip  R.  Younge. 

On  the  22d  of  February,  1817,  Governor  Coppinger  granted,  in 
full  title,  to  Philip  R.  Younge,  for  services,  "  25,000  acres  of  land, 
south  of  the  place  known  by  the  name  of  Spring  Garden,  in  this 
form :  12,000  acres  of  them  adjoining  the  lake  or  pond  called  Second, 
and  known  by  the  name  of  Valdes,  and  the  remaining  13,000  acres 
on  the  pond  further  above  the  preceding,  known  by  the  name  of  Long 
Pond,  the  whole  west  of  the  River  St  John's." 

This  survey  was  made  on  the  2d  of  August,  1819,  under  an  order 
granted  by  the  governor,  of  the  25th  of  May,  of  the  same  year. 

The  certificate  and  plat  of  the  surveyor,  show  that  the  12,000  acre 
tract  lies  on  the  lake  called  Second,  but  omits  to  state  that  it  was  also 
known  by  the  name  of  Valdes. 
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The  13,000  acre  tract  is  stated  to  be  on  the  long  lake,  called  in  the 
grant  Long  Pond. 

The  fair  presumption,  under   all  circumstances,  no  ob- 
jection *  to  identity  having  been  made  in  the  superior  court  [  *  480  ] 
for  the  district  is,  that  the  places  are  the  same. 

The  surveyor  has  returned  another  plat,  describing  8,000  acres,  part 
of  the  13,000  acre  tract,  which,  with  the  12,000  acre  tract,  were  sold 
to  the  petitioner  by  William  Travers,  who  purchased  the  same  from 
the  grantee. 

The  second  claim  stated  in  the  petition,  is  to  10,400  acres  of  land, 
part  of  a  larger  tract  of  16,000  acres,  for  which  Antonio  Huertas  ob- 
tained a  concession  from  the  Governor  of  East  Florida,  on  the  15th 
of  September,  1817.  This  land  was  divided  into  four  tracts,  one  of 
which,  amounting  to  10,400  acres,  was  sold  and  conveyed  by  Huertas 
to  the  petitioner. 

The  concession  grants  the  land  as  asked  in  the  petition.  The 
prayer  of  the  petition  is  for  a  grant  of  15,000  acres  of  land,  on  a 
stream  which  runs  from  the  west,  and  unites  itself  with  the  River  St. 
John,  at  about  12  miles  south  of  Lake  George,  the  survey  being  to 
commence  at  four  or  five  miles  west  of  the  River  St  John,  and  the 
said  stream  dividing  the  said  tract  in  two  parts."  The  full  title  was 
issued  on  the  10th  day  of  April,  1821,  and  the  survey  was  made  on 
the  5th  day  of  the  same  month.  It  conforms  to  the  concession,  ex- 
cept that  it  does  not  state  the  distance  from  the  St.  John  at  which 
the  survey  commenced.  This  tract  was  confirmed  to  Antonio  Hu- 
ertas, as  well  as  to  Moses  E.  Levi ;  but  the  conveyance  to  Levi  ap- 
pears in  the  proceedings,  and  is  admitted  by  the  counsel  for  Huertas 
and  for  Levi. 

The  third  claim  stated  in  the  petition  is  to  two  other  tracts  of  land, 
comprising  together  7,400  acres,  part  of  a  tract  of  10,000  acres,  orig- 
inally conceded  in  absolute  property  to  Pedro  Miranda,  on  the  10th 
day  of  September,  1817,  by  the  governor  of  East  Florida.  These 
7,400  acres  of  land  have  come,  by  regular  conveyances,  from  Miranda 
to  the  petitioner. 

The  concession  grants  the  land  described  in  the  petition.     It  lies 
on  a  stream  running  from  the  west,  and  entering  the  River  St  John, 
and  called  in  English  the  Big  Spring,  about  25  miles  south 
of  St  George's  Lake,  one  of  the  fronts  *  of  the  said  tract  to  [  *  481  ] 
be  on  St  John's  River,  and  to  be  divided  in  two  parts  by 
the  stream  aforesaid. 

The  survey  was  made  on  the  5th  of  April,  1821,  and  conforms,  in 
all  respects,  to  the  concession. 

The  4th  claim  stated  in  the  petition  is  to  two  other  tracts  of  land^ 
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comprising  together  8,000  acres,  being  part  of  a  larger  parcel,  con- 
taining 10,000  acres,  granted  in  absolute  property  to  Fernando  de  la 
Maza  Arredondo,  on  the  20th  of  March,  1817,  the  title  to  which 
8,000  acres  the  petitioner  derives  from  the  grantee. 

The  land  contained  in  the  concession,  is  described  in  the  petition 
as  lying,  "  5,000  of  them,  in  a  hammock  to  be  found  five  or  six  miles 
east  of  Spring  Garden,  and  the  remaining  6,000  west  of  the  River  St. 
John,  contiguous  to  a  creek  called  Black  Creek,  near  Fleming's 
Island,  and  the  pond  called  Doctor's  Lake."  4,000  acres  in  each  of 
these  tracts  have  been  conveyed  to  the  petitioner,  and  the  surveys 
conform  to  the  concession. 

The  5th  claim  of  the  petitioner  is  to  20,000  acres,  part  of  a  tract 
of  22,000  acres,  granted  to  George  J.  F.  Clarke.  The  complete  title 
was  made  by  the  governor  on  the  17th  of  December,  1817.  The 
land  is  described  in  the  grant  as  lying  '^  in  the  hammocks,  known 
under  the  names  of  Cuscowillo  and  Chachala,  situate  west  of  the 
place  of  the  River  St.  John's,  where  there  was  a  store  of  the  house  of 
Panton,  Leslie,  and  Co.,  and  about  thirty  miles  firom  it." 

The  survey  was  executed  on  the  2d  of  August,  1819,  in  pursuance 
of  an  order  from  the  governor,  dated  the  20th  of  April  of  the  same 
year.     It  conforms  to  the  grant 

The  judge  of  the  superior  court  for  the  district  of  East  Florida 
decreed  in  favor  of  the  validity  of  all  these  claims,  and  confirmed 
them  to  the  petitioner,  to  the  extent  of  the  several  concessions,  grants, 
and  surveys,  under  which  they  were  respectively  held. 

The  validity  of  the  several  grants  depends  on  the  principles  which 
were  discussed  and  decided  in  the  case  of  the  United  States  v.  Clarke, 
8  Pet.  436,  so  that  the  only  question  remaining  undecided  respects  the 
conformity  of  the.  purveys  with  the  valid  title.  This  conformity  exists 
in  every  case,  unless  it  be  in  the  tract  of  10,400  acres,  de- 
[  *  482  ]  rived  from  Antonio  Huertas.  *In  that  concession,  the  land 
is  required  to  lie  on  a  stream,  which  is  sufficiently  designated, 
the  survey  to  conmience  four  or  five  miles  from  the  St  John's.  The 
land  lies  on  the  stream  which  is  required,  but  its  distance  from  the  St 
John's  is  not  mentioned.  Two  decrees  of  confirmation  are  entered 
for  this  tract.  One  a  separate  decree  on  the  23d,  and  the  other  a 
general  decree  on  the  whole  claim,  on  the  26th  of  May,  1832. 

This  court  is  of  opinion  that  there  is  no  error  in  so  much  of  the 
decrees  of  the  superior  court  of  the  district  of  East  Florida  as  declares 
the  claim  of  Moses  E.  Levi  to  be  valid,  and  in  so  much  of  the  said 
decree  as  confirms  to  the  petitioner  the  lands  conveyed  to  him  con- 
tained in  the  grant  to  Philip  R.  Younge  on  the  22d  of  February, 
1817,  in  the  grant  to  Pedro  Miranda  on  the  10th  day  of  September, 
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1817,  in  the  grant  to  Fernando  de  la  Maza  Arredondo  on  the  20th 
of  March,  1817,  and  in  the  grant  to  George  J.  F.  Clarke  on  the  17th 
of  December,  1817,  as  described  in  the  said  decree ;  and  this  court 
doth  affirm  the  same  so  far  as  respects  the  land  claimed  by  the  peti- 
tioner in  these  several  grants  and  concessions. 

But  this  court  is  of  opinion  that  there  is  error  in  so  much  of  the 
decree  pronounced  on  the  23d  of  May,  1832,  and  in  so  much  of  the 
decree  pronounced  on  the  26th  of  the  same  month,  as  confirms  the 
title  of  the  said  Moses  E.  Levi  to  the  land  contained  in  the  conces- 
sion made  to  Antonio  Huertas,  according  to  the  boundaries  described 
in  the  said  decrees,  and  doth  so  far  reverse  the  same ;  and  doth  further 
adjudge  and  decree  that  the  said  cause  be  remanded  to  the  superior 
court  for  the  district  of  East  Florida,  with  directions  to  conform,  in 
all  things,  to  this  decree;  and  if  it  shall  appear  to  that  court  that  the 
tract  of  10,400  acres  has  not  been  surveyed  according  to  the  con- 
cession made  to  Antonio  Huertas  on  the  15th  of  September,  1817, 
that  the  same  be  resurveyed,  on  the  land  contained  in  the  said  con- 
cession, and  be  decreed  and  confirmed  to  the  petitioner  if  the  same  be 
now  vacant 

8P.  484;  11  H.63. 


The  Unitbd  Statss,  Appellants,  i;.  Philip  B.  Youngb. 

8  P.  484. 
Confirmation  of  a  grant  of  land  by  the  Spanish  goremor  of  East  Florida. 

Appeal  &om  the  superior  court  of  East  Florida. 

Call,  for  the  United  States.  ^ 

WhUe^  for  the  appellee. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 
This  is  a  claim  for  5,000  acres  of  land ;  part  of  a  grant  for  25,000 
acres,  made  by  the  governor  of  East  Florida  to  the  petitioner,  on  the 
22d  of  February,  1817.  Part  of  this  land,  20,000  acres,  was  conveyed 
to  Moses  E.  Levi,  and  both  the  validity  of  the  claim,  and  the  identity 
of  the  land  were  established,  in  the  opinion  given  in  that  case. 

The  decree  of  the  superior  court  for  the  district  of  East  Florida  is 
affirmed. 


16' 
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The  United  States,  Appellants,  v.  Joseph  H.  Hernandez. 

8  P.  485. 
Confirmation  of  a  grant  made  bj  the  Spanish  governor  of  East  Florida. 

Appeal  firom  the  superior  court  of  East  Florida.  * 

Cally  for  the  United  States. 
White^  for  the  appellee. 

•Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  judge  of  the  superior  court 
for  the  eastern  district  of  Florida,  declaring  the  claim  of  the  appellee 
to  20,000  acres  of  land  to  be  valid. 

His  title  commences  with  the  following  decree,  made  by  Governor 
Coppinger  on  the  18th  of  November,  1817. 

"  In  attention  to  what  the  interested  party  sets  forth  and  represents, 
and  in  virtue  of  the  powers  which  are  annexed  to  my  authority,  also 
conforming  to  the  laws  and  royal  dispositions  on  the  distribution  of 
lands,  the  memorialist  being  one  of  those  settlers  who  most  contrib- 
utes to  the  improvement  of  this  province ;  I  grant  him,  in  the  name 
of  his  majesty,  and  of  his  royal  justice  which  I  administer,  the  20,000 
acres  of  land  which  he  requests,  in  the  places  which  he  points  out  in 
his  memorial,  that  he  may  possess  them  in  absolute  property  and 
dominion.  And  for  confirmation,  and  his  security  until  titles  in  form 
be  delivered  him,  which  will  be  as  soon  as  he  shall  have  accomplished 
the  survey  and  demarcation  of  said  lands  by  a  surveyor,  let  the  pro- 
ceedings be  lodged  in  the  archives  of  the  notary,  and  an  authenticated 
copy  given  to  the#nterested." 

The  order  of  survey  was  made  on  the  5th  of  December,  1820,  and 
executed  by  Don  Andrew  Burgevin  in  three  surveys,  on  the  4th  and 
6th  of  April,  1821.  The  full  title  was  granted  on  the  9th  of  the  same 
month. 

The  court  decreed  that  the  claim  was  valid,  and  confirmed 

[  *  486  ]   •the  same  "to  the  claimant  to  the  extent  and  agreeably  to 

the  boundaries,  as  in  the  three  surveys  of  the  said  land  made 

by  Don  Andrew  Burgevin,  and  dated  the  4th  and  5th  days  of  April, 

1821,  and  filed  as  herein  is  set  forth. 

As  the  surveys  and  fiill  title  were  made  after  the  24th  day  of 
January,  1818,  the  claim  of  the  petitioner  depends  entirely  on  the 
concession  of  the  18th  of  November,  1817 ;  and  such  was  the  opinion 
of  the  district  court  That  concession  having  been  unconditional, 
and  the  power  of  the  governor  to  make  it  having  been  decided  in  the 
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case  of  G.  J.  F.  Clarke,  the  only  remaining  question  is,  whether  the 
land  contained  in  the  surveys  is  also  contained  in  the  concession. 

The  decree  of  the  governor  refers  to  the  petition  on  which  it  was 
made,  for  a  description  of  the  property  conveyed. 

The  petitioner,  after  setting  forth  his  services  and  meritorious 
claims,  proceeds,  "wherefore  he  prays  your  excellency  to  be  pleased 
to  grant  him  in  absolute  property  and  dominion^  20,000  acres  of 
land ;  to  wit,  10,000  on  both  banks  of  the  River  St  John's,  between 
the  place  known  by  the  name  of  Buffalo's  Bluff,  and  another  place 
named  Mount  Tucker ;  and  the  remaining  10,000  on  the  west  side  of 
Lake  St  George,  the  land  to  be  divided  into  two  parts  by  a  brook 
or  creek,  which  discharges  itself  into  said  lake,  named  Salt  Spring, 
about  ten  miles,  more  or  less,  to  the  north  of  another  creek,  named 
Silver  Creek." 

The  10,000  acres  on  both  banks  of  the  River  St  John's,  are  laid 
off  in  two  surveys  of  6,000  acres  each.  One  on  the  east  side  of  the 
river,  between  Buffalo's  Bluff  and  Mount  Tucker,  and  the  other  on 
the  west  side  of  that  river. 

These  tracts  appear  to  have  been  properly  surveyed. 

The  other  survey  for  10,000  acres,  is  laid  down  on  the  west  side  of 
Lake  St  George,  and  is  divided  into  two  parts,  by  a  brook  which 
discharges  itself  into  the  lake,  and  is  in  the  decree  named  Salt  Spring. 
In  the  certificate  of  the  surveyor,  it  is  called  White  Spring.  The 
decree  of  the  court  corresponds  precisely  with  the  concession,  as  does 
the  figure  of  the  plat  No  other  discrepancy  is  found,  than  in  the 
name  of  the  spring.  As  no  notice  was  taken  of  this  discrepancy  in 
the  district  court  where  the  locality  of  the  survey  was  under- 
stood, we  suppose  *that  the  spring  may  have  been  known  [  *487  ] 
by  both  names,  or  that  some  error  may  have  taken  place  in 
transcribing  the  record. 

The  decree  of  the  district  court  is  affirmed. 

9  P.  711. 


The    United  States,  Appellants,  v.  Johii  Hubetas. 

8  P.  488. 
The  Borvoj  not  being  wholly  within  the  grant,  decree  for  so  much  revened. 

Appeal  firom  the  superior  court  of  East  Florida. 
Callj  for  the  United  States. 
White%  for  the  appellee. 
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Marshall,  C.  J.,  delivered  the  opinion  of  fhe  court. 

This  is  an  appeal  fix>m  a  decree  of  the  court  for  the  district  of 
East  Florida,  in  favor  of  the  validity  of  his  claim  to  15,000  acres 
of  land,  under  a  grant  made  by  Grovernor  Coppinger,  in  1817, 

He  has  failed  to  allege,  in  express  terms,  in  his  petition  to  the  dis- 
trict court,  that  his  claim  is  protected  by  the  treaty  of  1819,^  and 
this  objection  has  been  taken  on  the  part  of  the  United  States.  If 
the  reference  made  in  the  acts  of  congress,  which  authorize  this  pro- 
ceeding, to  the  act  of  the  26th  of  May,  1824,^  for  the  conditions 
restrictions,  and  limitations,  according  to  which  these  claims  should 
be  adjudicated,  was  considered  as  made  for  the  purpose  of  describ- 
ing the  jurisdiction  of  the  court,  the  objection  would  perhaps  be 
fatal  But  it  has  been  decided  in  the  case  of  Clarke,  8  Pet.  436,  that 
the  words  to  which  this  reference  is  made,  do  not  describe  the  juris- 
diction of  the  court,  but  the  principles  according  to  which  this  jurisdic- 
tion is  to  be  exercised ;  and  that,  if  the  petition  shows  a  case  which  is 
really  submitted  to  the  court  by  the  law,  it  is  sufficient.  This  is 
fully  shown  by  the  petition  before  the  court ;  it  states  the  concession 
to  have  been  made  to  him  by  the  Spanish  governor,  and  adds  that 
he  was  in  possession  when  the  flags  were  changed.  We  think  no 
valid  objection  exists  to  the  petition. 

It  is  alsa  urged,  that  the  motive  to  the  grant  is  the  service  rendered 

by  raising  cattle,  and  the  advantage  to  be  derived  from 

[  *489]  *the  establishment  of   a  cow-pen.     It  is  added  that  the 

petitioner  has  ceased  to  apply  the  land  to  the  intended 

object. 

It  having  been  decided  that  land  might  be  granted  for  meritorious 
services,  the  governor  must  necessarily  judge  of  them,  and  the  full 
title  acknowledges  that  the  conditions  of  the  concession  which  was 
made  by  Grovernor  Kindelan,  in  October,  1814,  had  been  complied 
with. 

After  reciting  that  the  conditions  of  the  concession  have  been 
fully  performed,  the  grant  proceeds :  ^<  I  have,  therefore,  granted,  and 
by  these  presents  do  grant,  in  the  name  of  his  majesty,  to  the  said 
Don  Juan  Huertas,  his  heirs  and  successors,  the  said  15,000  acres  of 
land,  in  absolute  property,"  &c. 

The  title  to  the  land  is  complete,  and  cannot  depend  on  his  con- 
tinuing to  raise  cattle  or  to  keep  up  his  cow-pen,  after  the  change  of 
government.  The  only  question  in  the  case  which  has  not  been 
ahready  decided,  respects  the  identity  of  the  land  decreed  with  that 
granted 

^  8  Stats,  at  Large,  262.  *4  lb.  62. 
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The  decree  confinns  the  title  of  the  daimanti  ^^  to  the  extent  and 
agreeably  to  the  boundariesi  as  in  those  surveys  made  by  Don 
Andrew  Burgevin ;  ^  the  plots  of  which  are  in  the  record. 

The  first,  of  5,000  acres,  dated  the  19th  of  September,  1818,  is  sita^ 
ated  on  the  east  side  of  St  John's,  about  six  miles  southward  of 
Picolata,  beginning  on  the  margin  of  the  river,  near  the  mouth  aC 
Tocoy  Creek. 

The  description  of  the  grant,  is  5,000  acres,  at  a  place  called 
Tocoy,  five  miles  above  Picolata,  and  bounded  on  the  west  by  the 
Bdver  St.  John's.  The  grant  also  mentions  the  adjoining  lands  of 
others,  which  the  surveyor  has  omitted  to  mention. 

The  place  called  Tocoy  in  the  grant,  and  the  mouth  of  Tocoy 
Creek,  mentioned  in  the  survey,  may  be  considered  as  the  same, 
since  the  land  binds  on  the  river  into  which  Tocoy  empties  itself. 
The  grant  places  the  land  five  miles  above  Picolata,  on  the  St. 
John's ;  and  the  survey  places  it  about  six  miles  south  of  Picolata. 
Now,  the  St  John's  runs  from  south ;  and,  consequently,  land  on  the 
river  above  Picolata,  is  south  of  Picolata.  The  identity  of  thii^ 
tract  is,  we  think,  sufficiently  proved. 

The  grant  for  the  remaining  10,000  acres,  is  placed  on 
*the  bank  of  the  river,  about  twelve,  miles  above  a  place  [  *490  ] 
called  the  Ferry,  below  A.  Bayant's,  bounded  on  the  south 
by  the  lands  of  John  Moore,  and  thence  east,  to  the  head  of  Deep 
Creek,  taking  in  the  east  cuid  west  banks  of  the  said  creek,  and 
bounded  on  the  north  by  the  southwest  line  of  Tocoy,  and  on  the 
west  by  the  Bdver  St  John's. 

This  part  of  the  grant  is  surveyed  in  two  tracts,  one  of  six  and 
the  other  of  4,000  acres.  The  survey  of  6,000  acres  is  bounded  on 
the  west  by  the  St.  John's  River,  and  on  the  south  by  Moore's  land, 
and  by  vacant  land.  The  certificate  of  the  surveyor  does  not  men- 
tion the  other  boundaries  described  in  the  grant  But,  as  the  tract  is 
bounded  on  the  west  by  the  River  St.  John's,  and  on  the  south  by 
Moore's  land,  the  omission  of  the  other  boundaries  is  not  material 

The  remaining  survey  of  4,000  acres  contains  no  description 
which  connects  it  in  any  manner  with  the  grant  The  order  for  this 
survey  having  been  made  subsequent  to  the  24th  of  January,  1818, 
could  give  no  title  to  land  not  within  the  grant 

There  is  no  error  in  so  much  of  the  decree  as  declares  the  claim  to 
be  valid,  and  as  confirms  the  title  of  the  claimant,  to  the  extent  and 
agreeably  to  the  boundaries  as  in  the  surveys  dated  the  19th  day  of 
September,  1818,  and  the  81st  day  of  May,  1820 ;  and  so  far,  the 
same  is  afiSrmed ;  but  there  is  error  in  so  much  of  the  said  decree  as 
confirms  the  title  of  the  claimant  to  the  extent  and  agreeably  to  the 
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boundaries,  as  in  the  survey,  dated  the  26th  day  of  June,  1820,  and 
the  said  decree,  so  far  as  respects  the  title  to  the  land  contained  in 
that  survey,  is  reversed ;  and  the  cause  is  remanded  to  the  said  dis- 
trict court,  with  directions  to  reform  the  said  decree,  so  as  to  conform 
the  same  to  the  decree  of  this  court,  by  directing  the  said  4,000  acres 
of  land  to  be  surveyed  within  the  bounds  of  the  grant  to  the  claim- 
ant, if  the  land  be  now  vacant. 

12  p.  410;  15  P.  216;  16  H.  1. 


The  United  States,  Appellants,  v.  Frances  P.  Fatio's  and  Louisa 

Hallowes's  Heirs. 

8  P.  492. 

Confirmation  of  a  grant  of  land  made  by  the  British  governor  of  Florida,  and  confirmed 
bj  the  Spanish  authorities. 

Appeal  from  the  superior  court  of  East  Florida. 
Callj  for  the  United  States. 
White^  for  the  appellees. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  was  a  petition  presented  in  pursuance  of  the  act  of  congress, 
of  the  23d  of  May,  1828,*  providing  for  the  adjudication  of  private 
land  claims  in  Florida.  The  petitioners  state  that  their  claim  is 
founded  upon  a  grant  for  10,000  acres  of  land,  made  by  the  governor 
of  the  province,  then  under  the  dominion  of  the  king  of  Great 
Britain,  to  their  ancestor,  Philip  P.  Fatio,  deceased ;  and  that,  by  the 
stipulations  of  the  treaty  between  their  Britannic  and  Catholic  majes- 
ties, dated  the  3d  of  September,  1783,  provision  was  made  in  the 
fifth  article,  that  the  British  proprietors  should  be  allowed  a  specified 
period  to  sell  their  lands  in  the  provinces  of  East  and  West  Florida, 
which  were  by  that  treaty  ceded  to  Spain. 

It  was  further  provided,  that  where  the  value  of  the  possessions 
was  such  that  "  they  should  not  be  able  to  dispose  of  them  within 
the  said  term,  then  his  Catholic  majesty  shall  grant  them  a  prolonga- 
tion proportioned  to  that  end." 

Provision  was  also  made  by  Spain  in  favor  of  such  of  the  British 
proprietors  as  remained  in  the  province,  and  became  Spanish  subjects. 
The  ancestor  of  the  petitioners  remained  and  took  the  oath  of  alle- 

^  4  Stats,  at  Lai^e,  284. 
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giance,  and  the  lands  were  surveyed  and  confirmed  to  him  by  the 
Spanish  authorities. 

The  title  was  presented  to  the  commissioners,  and  a  report  made 
in  favor  of  the  grant ;  and  by  the  8d  section  of  the  act  of  congress, 
approved  May  26, 1830,^  it  was  provided,  '<  that  all  claims 
derived  from  the  former  British  government,  •contained  in  [  •493  ] 
the  reports  of  the  commissioners  of  East  Florida,  who  did 
not  avail  themselves  of  the  treaty  between  Spain  and  England, 
signed  at  Versailles  on  the  20th  of  January,  1783,  by  leaving  said 
province,  but  who  remained  in  the  same  and  became  Spanish  sub- 
jects, and  whose  titles  were  approved  by  the  Spanish  authorities, 
and  have  been  recommended  by  the  commissioners,  or  the  register 
and  receiver  acting  as  such,  be,  and  the  same  are  hereby  confirmed." 

The  treaty  referred  to  in  the  above-recited  act,  was  evidently 
intended  to  be  that  of  the  3d  of  September,  1783,^  and  the  article  is 
the  fifth  of  that  treaty,  and  not  the  third,  as  alleged  in  the  petition. 

In  addition  to  the  above  laws  and  treaties,  the  petitioners  have 
proved  a  possession,  which  constitutes  a  title  by  prescription,  by  the 
laws  of  Spain. 

It  is  therefore  considered,  adjudged,  and  decreed,  that  the  decree  of 
the  superior  court  of  East  Florida  be  affirmed. 

8  P.  494. 


Thf  United  States,  Appellants,  v.  William  Gibson  et  oL  Heirs  of 
Francis  P.  Fatio,  deceased. 

8  P.  494. 
Confirm  ation  in  case  like  the  preceding. 
Appeal  from  the  superior  court  of  East  Florida. 

Call,  for  the  United  States. 

White^  for  the  appellees. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 
This  was  a  grant  made  by  Governor  Grast,  of  East  Florida,  for 
10,000  acres  of  land  whilst  that  province  was  under  the  dominion  of 
Great  Britain,  and  another  grant  made  by  Governor  Tomyn,  to 
Francis  P.  Fatio,  for  760  acres.  The  first  tract  was  conveyed  by 
regular  deeds  to  the  ancestor  of  the  petitioners. 

The  same  questions  are  involved  as  in  the  case  of  the  heirs  of 
Francis  P.  Fatio.  It  is  therefore  considered  by  the  court,  that  the 
decree  of  the  superior  court  of  East  Florida  be  affirmed. 

1  4  Stats,  at  Large,  405.  s  8  lb.  80. 
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Edward  Carrington  and  others  v.  The    Merchants'   Insuranob 

Company. 

8  P.  495. 

To  bring  a  case  widiin  the  exception  in  a  poHcy  of  seizures  for  illicit,  or  contraband  trade, 
the  seizore  or  detention  must  bo  bona  fide,  and  upon  reasonable  grounds ;  an  act  of  Uw« 
less  yiolence,  or  a  seizure  under  a  mere  pretence,  is  not  within  the  exception. 

Though  the  contraband  articles  had  been  landed  in  the  progress  of  the  outward  voyage,  jet 
as  the  vessel  and  cargo  belonged  to  the  same  owners,  and  the  destination  and  papers  were 
simulated,  there  was  reasonable  cause  for  the  seizure. 

Generally,  when  contraband  goods  have  been  landed  and  the  vessel  has  proceeded  on  her 
voyage,  neither  the  vessel  nor  the  remaining  cargo  are  liable  to  seizure ;  aUter^  if  the  destina- 
tion and  papers  are  false. 

A  non-commissioned  cruiser  may  seize  for  the  benefit  of  the  government. 

If  a  seizure  and  detention  be  honA  fide  for  illicit  trade,  a  sentence  of  condemnation  or  ao- 
qnittal,  or  other  regular  proceedings,  are  not  necessary  to  dischai^  the  underwriter. 

The  case  is  stated  in  the  opinion  of  the  court 

Sergeant  and  Binney^  iot  the  plaintifis. 

Webster  and  Dexter^  contra. 

Story,  J.,  delivered  the  opinion  of  the  court 
[  •  496  ]      •On  the  Ist  of  October,  1824,  the  defendants,  the  Mei- 

chants'  Insurance  Company,  underwrote  a  policy  of  insur- 
ance for  the  plaintiffs,  Carrington  and  others,  for  ^10,000,  on  prop- 
erty on  board  the  ship  General  Carrington,  at  and  from  the  port  of 
Coquimbo,  in  Chili,  to  any  port  or  ports,  place  or  places,  one  or  more 

times,  for  and  during  the  term  of  twelve  calendar  months, 
[  *  497  ]  commencing  on  the  6th  day  of  June,  1824,  *  at  noon,  and 

ending  on  the  5th  day  of  June,  1825,  at  noon.  The  policy 
is  against  the  usual  perils,  and  contains  the  following  clause :  <<  It  is 
also  agreed  that  the  assurers  shall  not  be  answerable  for  any  charge, 
damage,  or  loss  which  may  arise  in  consequence  of  seizure  or  deten- 
tion, for  or  on  account  of  illicit  or  prohibited  trade,  or  trade  in  articles 
contraband  of  war.  But  the  judgment  of  a  foreign  consular  or 
colonial  court  shall  not  be  conclusive  upon  the  parties  as  to  the  fact 
of  there  having  been  articles  contraband  of  war  on  board ;  or  as  to 
the  fact  of  an  attempt  to  trade  in  violation  of  the  law  of  nations." 

The  ship  sailed  from  Providence,  Rhode  Island,  on  the  21st  of 
December,  1823,  cleared  for  the  Sandwich  Islands  and  Canton,  but 
was  immediately  bound  to  Valparaiso,  in  Chili,  with  such  ulterior 
destination  as  was  stated  in  her  orders;  the  clearance  being  a  usual 
and  customary  mode  of  clearance  at  that  time  for  vessels  bound  to 
Chili  and  Peru.  A  part  of  the  cargo  consisted  of  18  cases  of  mus- 
kets and  bayonets,  each  case  containing  20 ;  and  300  kegs  or  quarter 
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kegs  of  cannon-powder,  containing  about  25  pounds  each ;  and  these, 
together  with  the  residue  of  the  cargo,  belonged  to  the  owners  of  the 
ship.  At  the  commencement  of  the  voyage,  and  until  the  final  loss 
of  the  ship,  open  hostilities  existed  between  Spain  and  the  new  gov- 
ernments or  states  of  ChiU  and  Peru,  Prom  the  orders  it  was  ap- 
parent that  the  object  of  the  voyage  was  to  sell  the 'cargo  in  Chili 
and  Peru.  The  ship  was  to  proceed  direct  for  Valparaiso,  and  was 
to  enter  that  port  under  the  plea  of  a  want  of  water.  Some  part  of 
the  cargo  was  expected  to  be  sold  at  that  port ;  and  thence  the  ship 
was  to  proceed  along  the  coast  of  Chili  and  Peru  for  the  purposes  of 
trade.  There  is  no  allegation  that  the  underwriters  were  not  well 
acquainted  with  the  nature  and  objects  of  the  voyage. 

The  ship  arrived  at  Valparaiso  on  the  17th  of  April,  1824.  At  the 
time  of  her  arrival,  and  until  the  loss,  as  hereinafter  stated,  the  Span- 
ish royal  authorities  were  in  possession  of  a  portion  of  upper  Peru, 
including  Quilca  and  Moliendo,  and  of  the  port  of  Callao,  in  lower 
Peru.  The  rest  of  Peru,  and  the  whole  of  Chili,  were  in  possession 
of  the  Peruvian  and  Chilian  new  governments.  In  the  harbor  of 
Valparaiso,  16  casks  of  the  powder  were,  with  the  knowl- 
edge of  the  government,  *  sent  on  board  of  an  English  brig,  [  *  498  ] 
then  in  the  harbor ;  and,  as  the  plaintiffs  allege,  sold  to  the 
master  of  the  brig ;  and  all  the  muskets,  except  10,  alleged  to  be  kept 
for  the  ship's  use,  were  landed  in  Valparaiso,  with  the  knowledge  of 
the  government. 

The  ship,  with  the  remainder  of  her  cargo  on  board,  sailed  firom 
Valparaiso,  early  in  May  following ;  arrived  at  Coquimbo,  in  Chili, 
on  the  13th  day  of  the  same  month.  There,  the  remainder  of  the 
powder,  except  9  casks,  more  or  less  damaged,  alleged  to  be  retained 
for  the  ship's  use,  was  landed  in  the  course  of  the  same  month,  with 
the  knowledge  of  the  government.  The^  ship  sailed  from  Coquimbo 
for  Huasco,  in  Chili,  on  or  about  the  5th  day  of  June  follovring,  and 
arrived  at  Huasco  in  the  same  month ;  having  sold,  at  the  previous 
port,  a  part  of  her  outward  cargo,  by  permission  of  the  government, 
as  the  plaintiffs  allege,  and  taken  in  merchandise  belonging  to  the 
plaintiffe,  and  other  citizens  of  the  United  States,  to  be  delivered  at 
some  ports  on  the  coast.  The  ship  arrived  at  Quilca,  with  the 
greater  part  of  her  outward  cargo  still  on  board,  on  the  20th  of  June, 
and  there  sold,  with  the  knowledge  of  the*  government,  as  the  plain- 
tiflFs  allege,  a  considerable  portion  of  her  outward  cargo ;  and  deliv- 
ered some  of  the  articles  taken  in  at  the  previous  ports.  While  lying 
at  anchor  in  the  roadstead  of  Quilca,  and  before  she  had  completed 
the  discharge  of  her  outward  cargo,  she  was  seized  by  an  armed 
vessel,  called  The  Constante,  commanded  by  one  Jose  Martinez, 
veil..  XI.  17 
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sailing  under  the  royal  flag,  and  acting,  as  the  defendants  allege,  by 
the  royal  authority  of  Spain ;  but  alleged  by  the  plaintife  to  be  fitted 
out  and  commissioned  at  Callao,  by  Jose  Ramon  Rodil,  the  highest 
military  commander  of  the  castle  of  Callao,  holding  his  commission 
subordinate  to  La  Serna,*  the  viceroy  of  Peru,  under  the  king  of 
Spain;  there *being,  as  the  defendants  allege,  no  regular  civil  govern- 
ment in  the  place ;  the  castle  of  Callao  being  then,  and  until  the  final 
loss  of  the  ship,  besieged  by  sea  and  land.  The  ship  was  carried 
from  Quilca  to  Callao,  where  certain  proceedings  were  had  against 
her  and  her  cargo  on  board,  by  the  orders  of  General  Rodil ;  and  they 
were  never  restored,  but  were  totally  lost  to  the  plaintiffs.  The  al- 
leged cause  of  the  seizure  and  detention  was  the  trade  in  articles 
contraband  of  war,  by  the  landing  of  the  powder  and  muskets  in 

Chili,  as  aforesaid. 
[  *  499  ]  •  Upon  the  trial  of  the  cause  upon  the  evidence,  the  fol- 
lowing questions  occurred,  upon  which  the  opinions  of  the 
judges  were  opposed ;  and  thereupon  it  was  ordered  by  the  court,  on 
motion  of  the  counsel  for  the  plaintiffs,  that  the  points  on  which  the 
disagreement  happened,  should  be  certified  to  the  supreme  court  of 
the  United  States,  for  their  decision,  namely :  — 

1.  Whether  a  seizure  and  detention,  to  come  within  the  exception 
of  the  policy  relating  to  contraband  and  illicit  trade,  must  be  for  a 
legal  and  justifiable  cause. 

2.  Whether,  assuming  the  other  facts  to  be  as  stated  and  alleged, 
and  taking  the  authority  of  the  seizing  vessel  to  be  such  as  the  plain- 
tiffs allege,  there  was  a  legal  and  justifiable  cause  for  the  seizure  and 
detention  of  The  Greneral  Carrington  and  her  cargo. 

3.  Whether,  assuming  the  other  facts  to  be  as  stated  and  alleged, 
and  taking  the  authority  of  the  seizing  vessel  to  be  such  as  the  de- 
fendants allege,  there  was  ^  legal  and  justifiable  cause  for  the  seizure 
and  detention  of  The  Greneral  Carrington  and  her  cargo. 

4.  Whether  a  general  in  the  military  service  of  Spain,  subordinate 
to  La  Sema,  viceroy  of  Peru,  under  the  king  of  Spain,  but  having 
the  actual  and  exclusive  command  of  Callao,  and  no  civil  authority 
existing  therein,  and  cut  off,  by  the  forces  of  the  enemy  by  sea  and 
land,  firom  all  communication  vdth  any  superior  civil  or  military 
officer,  could  lawfully  seize  and  detain  neutral  property  for  contra- 
band trade,  if  just  cause  existed  for  a  condemnation  thereof. 

5.  Whether  such  officer,  so  situated,  has  a  right  to  appoint  and 
constitute  a  court,  of  which  he  himself  is  one,  for  the  trial  and  con- 
demnation of  such  property. 

6.  Whether,  supposing  the  ship  to  have  traded  in  articles  contra- 
band .of  war  in  the  ports  of  Chili,  and  to  have  been  seized  afterwards 
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in  a  port  of  Peru,  then  under  the  royal  authority,  before  she  had  dis- 
charged her  outward  cargo,  for  and  on  account  of  such  contraband 
trade,  the  underwriters  be  not  discharged,  whether  the  subsequent 
proceedings  for  her  adjudication  were  regular  or  irregular. 

•  This  cause  comes  before  the  court  upon  a  certificate  of  [  *516  ] 
a  division  of  opinion  of  the  judges  of  the  circuit  court  for 
the  district  of  Massachusetts. 

Upon  the  trial  of  the  cause  upon  the  evidence,  the  parties  pro- 
pounded certain  questions,  upon  which  the  circuit  court  (with  the 
assent  of  the  parties)  certified  a  division  of  opinion,  for  the  purpose 
of  obtaining  the  final  decision  of  this  court  in  regard  to  them. 

The  first  is,  whether  a  seizure  and  detention,  to  come  within  the 
exception  of  the  policy  relating  to  contraband  and  illicit  trade,  must 
be  for  a  legal  and  justifiable  cause.  The  question  here  propounded 
is  not,  whether  there  must  be  a  legal  or  justifiable  cause  for  con- 
demnation ;  but  simply,  whether  there  must  not  be  such  cause  for 
the  seizure  and  detention.  And  we  are  of  opinion  that  the  question 
ought  to  be  answered  in  the  affirmative.  The  language  of  the  ex- 
ception, when  properly  construed,  leads  to  this  conclusion ;  and  it  is 
confirmed  by  authorities  standing  upon  analogous  clauses.  The 
language  is :  ^^  The  assurers  shall  not  be  liable  for  any  charge,  dam- 
age, or  loss  which  may  arise  in  consequence  of  seizure  or  detention 
for  or  on  account  of  illicit  trade,  or  trade  in  articles  contraband  of 
war."  It  is  not,  then,  every  seizure  or  detention  which  is  excepted; 
but  such  only  as  is  made  for,  and  on  account  of  a  particular  trade. 
A  seizure  or  detention,  which  is  a  mere  act  of  lawless  violence, 
wholly  unconnected  with  any  supposed  illicit  or  contraband  trade,  is 
not  within  the  terms  or  spirit  of  the  exception.  And  as  littie  is  a 
seizure  or  detention  not  bond  fide  made  upon  a  just  suspicion  of 
illicit  or  contraband  trade,  but  the  latter  used  as  a  mere  pretext  or 
color  for  an  act  of  lawless  violence ;  for,  under  such  circumstances,  it 
can  in  no  just  sense  be  said  to  be  made  for  or  on  account 
of  such  trade.  •  It  is  a  mere  firaud  to  cover  a  wanton  tres-  [  *  517  ] 
pass ;  a  pretence,  and  not  a  cause  for  the  tort  To  bring  a 
case,  then,  within  the  exception,  the  seizure  or  detention  must  be 
bond  fide^  and  upon  a  reasonable  ground.  K  there  has  not  been  an 
actual  illicit  or  contraband  trade,  there  must  at  least  be  a  well- 
founded  suspicion  of  it,  a  probable  cause  to  impute  guilt,  and  justify 
further  proceedings  and  inquiries ;  and  this  is  what  the  law  deems  a 
legal  and  justifiable  cause  for  the  seizure  or  detention.  The  genera] 
words  of  the  policy  cover  the  risks  of  restraints  and  detainments  of 
all  kings,  princes,  and  people.  The  exception  withdraws  from  i 
such  as  are  bond  fide  made  for,  and  on  account  of  illicit  or  contra 
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band  trade.  So  that,  upon  the  mere  terms  of  the  exception,  there 
would  not  seem  any  real  ground  for  doubt.  But  if  there  were,  the 
next  supceeding  clause  associated  with  it,  demonstrates  that  such 
must  have  been  the  understanding  of  the  parties.  It  is  there  said 
that  the  judgment  of  a  foreign  consular  or  colonial  court  shall  not  be 
conclusive  upon  the. parties  as  to  the  fact  of  there  having  been 
articles  contraband  of  war  on  board,  or  as  to  the  fact  of  an  attempt 
to  trade  in  violation  of  the  laws  of  nations.  Now,  if  a  mere  lawless 
seizure  or  detention,  under  the  pretext  of  illicit  and  contraband  trade, 
were  within  the  exception ;  the  inquiry,  whether  there  had  been  con- 
traband articles  on  board,  or  an  attempt  of  illicit  trade,  would  be  in 
most,  if  not  in  all  cases  wholly  unimportant  and  nugatory  to  the 
assured,  for  whose  benefit  the  clause  is  introduced ;  since  the  sen- 
tence would  always  establish  a  pretence  for  the  seizure  and  deten- 
tion, although  not  a  justifiable  cause  for  it.  The  reasonable  inter- 
pretation of  the  clause  must  be,  that  it  was  introduced  to  enable  the 
assured  to  disprove  the  existence  of  justifiable  cause  for  the  seizure 
or  detention,  by  showing  that  the  facts  did  not  warrant  it. 

We  think  that  the  authorities  cited  at  the  bar,  lead  to  the  same 
conclusion.  In  Church  r.  Hubbard,  2  Cranch,  187,  2  Cond.  Rep. 
385,  where  the  exception  was,  "that  the  insurers  do  not  take  the 
risk  of  illicit  trade  with  the  Portuguese,  and  the  insurers  are  not  liable 
for  seizure  by  the  Portuguese  for  illicit  trade,"  the  main  question  was, 
whether  an  attempt  to  trade,  not  consummated  by  actual  trading, 
was  within  the  exception.  The  court  held  that  it  was.  On  that 
occasion,  the  chief  justice  said:  "  No  seizure,  not  justifiable  under 
the  laws  and  regulations  established  by  the  crown  of  Por- 
[  •SIS  ]  tugal  for  the  •restriction  of  foreign  commerce  with  its  de- 
pendencies, can  come  within  this  part  of  the  contract ;  and 
every  seizure  which  is  justifiable  by  those  laws  and  regulations,  must 
be  deemed  within  it"  And,  applying  this  language  to  the  circum- 
stances of  the  present  case,  we  Ynay  add,  that  no  seizure  or  detention 
not  justifiable  by  the  law  of  nations,  can  come  within  the  present 
exception,  and  every  seizure  which  is  justifiable  by  the  law  of  nations, 
must  be  deemed  within  it  The  cases  of  Smith  v.  The  Delaware 
Insurance  Company,  3  Serg.  &  Rawle,  74;  and  Faudel  v.  The 
Phoenix  Insurance  Company,  4  Serg.  &  Rawle,  29 ;  Johnston  and 
Weir  V.  Ludlow,  1  Caines's  Cas.  in  Error,  29 ;  S.  C.  2  Johns.  Cas. 
481,'  adopt  a  similar  doctrine,  if  they  do  not  proceed  beyond  it.  The 
icase  of  Higginson  v,  Pomroy,  11  Mass.  104,  contained  an  exception 

^  See,  also,  Laing  v.  United  Insurance  Company,  2  Johns.  Cas.  174 ;   S.  C.  2  Johns 
Cm.  487  ;  Tucker  v.  Juhcl,  1  Johns.  20. 
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of  ^  illicit  trade  with  the  Spaniards ; "  and  the  court  held  that  the 
exception  extended  to  every  seizure  and  detention  suggested  by  the 
prohibitions  of  trade  and  intercourse,  as  the  means  of  enforcilig  them; 
and  whether  of  prevention  or  of  punishment  for  infraction ;  and  that, 
therefore,  it  extended  to  cases  where  the  charge  of  illicit  trade  with 
the  Spaniards  might  be  ultimately  repelled ;  and  where  the  property 
seized  might  be  in  consequence  acquitted  under  the  circumstances 
of  the  particular  case.  But  this  supposes  that  there  was  probable  or 
justifiable  cause  for  the  seizure,  bond  fide  existing ;  and  the  court 
explicitly  assented  to  the  general  doctrine  in  Church  v.  Hubbard,  2 
Cranch,  187,  It  is  true  that  the  learned  chief  justice,  in  delivering 
the  opinion  of  the  court,  added  that  "  perhaps,  (we  may  add,)  al- 
though not  necessary  to  the  present  decision,  even  arbitrary  acts  of 
the  Spanish  colonial  governments,  if  assumed  to  be  justified  on  their 
parts  by  the  prohibitions  of  trade  and  intercourse,  are,  we  think, 
within  the  exception  of  seizure  for  illicit  trade."  This  is  professedly 
a  mere  dictum  of  the  court ;  and,  giving  it  every  reasonable  force  as 
authority,  it  proceeds  on  the  supposition  that  such  arbitrary  acts  are 
bond  fide  done,  and  are  not  mere  pretexts  to  cover  an  illegal  seizure. 

The  second  question  is,  whether,  assuming  the  other  facts  to  be  as 
stated  and  alleged  above,  and  taking  the  authority  of  the  seizing 
vessel  to  be  suj3h  as  the  plaintiffs  allege,  (that  is  to  say,  of 
an  armed  vessel  fitted  out  and  commissioned  at  Callao,  *by  [  *  519  ] 
Rodil,)  there  was  a  legal  and  justifiable  cause  for  the  seizure 
of  The  Greneral  Carrington  and  her  cargo.  The  third  is  precisely  the 
same  in  terms,  except  taking  the  authority  of  the  armed  vessel  to  be 
such  as  the  defendants  allege,  (that  is  to  say,  to  be  an  armed  vessel 
sailing  under  the  royal  Spanish  flag,  and  acting  by  the  royal  author- 
ity of  Spain.) 

Both  these  questions  present  the  same  general  point,  whether  there 
was,  under  the  circumstances  of  the  case,  a  legal  and  justifiable  cause 
for  the  seizure  and  detention  of  the  ship  and  her  cargo.  The  facts 
material  to  be  taken  into  consideration  in  ascertaining  this  point  are, 
that  the  ship,  when  seized,  had  not  landed  aU  her  outward  cargo,  but 
was  still  in  the  progress  of  the  outward  voyage  originally  designated 
by  the.  owners ;  that  she  sailed  on  that  voyage  from  Providence  with 
contraband  articles  on  board,  belonging,  with  the  other  parts  of  the 
cargo,  to  the  owners  of  the  ship,  with  a  false  destination  and  false 
papers,  which  yet  accompanied  the  vessel ;  that  the  contraband  arti- 
cles had  been  landed  before  the  policy,  which  is  a  policy  on  time^ 
designating  no  particular  voyage,  had  attached;  that  the  under- 
writers, though  taking  no  risks  within  the  exception,  were  not  igno« 
rant  of  the  nature  and  objects  of  the  voyage ;  and  that  the  alleged 

17* 
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cause  of  the  seizure  and  detention  was,  the  trade  in  articles  contra- 
band of  war  by  the  landing  of  the  powder  and  muskets  already 
mentioned. 

ff  by  the  principles  of  the  law  of  nations  there  existed,  under  these 
circumstances,  a  right  to  seize  and  detain  the  ship  and  her  remaining 
cargo,  and  to  subject  them  to  adjudication  for  a  supposed  forfeiture, 
notwithstanding  the  prior  deposit  of  the  contraband  goods ;  then  the 
questions  must  be  answered  in  the  affirmative,  that  there  was  a  legal 
and  justifiable  cause. 

According  to  the  modern  law  of  nations,  for  there  has  been  some 
relaxation  in  practice  from  the  strictness  of  the  ancient  rules,  the 
carriage  of  contraband  goods  to  the  enemy,  subjects  them,  if  cap- 
tured, in  delicto^  to  the  penalty  of  confiscation ;  but  the  vessel  and 
the  remaining  cargo,  if  they  do  not  belong  to  the  owner  of  the  con- 
traband goods,  are  not  subject  to  the  same  penalty.  The  penalty  is 
applied  to  the  latter,  only  when  there  has  been  some  actual  coopera- 
tion, on  their  part,  in  a  meditated  fraud  upon  the  belligerents ;  by 
covering  up  the  voyage  under  false  papers,  and  with  a  false 
[  •  620  ]  destination.  This  *  is  the  general  doctrine  when  the  capture 
is  made  in  transitu^  while  the  contraband  goods  are  yet  on 
board.  Bui  when  the  contraband  goods  have  been  deposited  at 
the  port  of  destination,  and  the  subsequent  voyage  has  thus  been 
disconnected  with  the  noxious  articles,  it  has  not  been  usual  to  apply 
the  penalty  to  the  ship  or  cargo  upon  the  return  voyage,  although  the 
latter  may  be  the  proceeds  of  the  contraband.  And  the  same  rule 
would  seem,  by  analogy,  to  apply  to  cases  where  the  contraband 
articles  have  been  deposited  at  an  intermediate  port  on  the  outward 
voyage,  and  before  it  had  terminated;  although  there  is  not  any 
authority  directly  in  point  But  in  the  highest  prize  courts  of  Eng- 
land, while  the  distinction  between  the  outward  and  homeward 
voyage  is  admitted  to  govern,  yet  it  is  established,  that  it  exists  only 
in  favor  of  neutrals  who  conduct  themselves  with  fairness  and  good 
faith  in  the  arrangements  of  the  voyage.  If,  with  a  view  to  practise 
a  fraud  upon  the  belligerent,  and  to  escape  from  his  acknowledged 
right  of  capture  and  detention,  the  voyage  is  disguised,  and  the  ves- 
sel sails  under  false  papers,  and  with  a  false  destination,  the  mere 
deposit  of  the  contraband  in  the  course  of  the  voyage  is  not  allowed 
to  purge  away  the  guilt  of  the  fraudulent  conduct  of  the  neutraL 
In  the  case  of  The  Franklin,  in  1801,  3  Rob.  217,  Lord  Stowell 
said :  "  I  have  deliberated  upon  this  case,  and  desire  it  to  be  con- 
sidered as  the  settled  rule  of  law  received  by  this  court,  that  the 
carriage  of  contraband  with  a  false  destination,  will  make  a  condem- 
nation of  the  ship,  as  well  as  the  cargo."     Shortly  afterwards,  in  the 
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case  of  The  Neutralitet,  1801,  3  Rob.  295,  he  added :  «  The  modern 
rule  of  the  law  of  nations  is,  certainly,  that  the  ship  shall  not  be 
subject  to  condemnation  for  carrying  contraband  goods.  The  an- 
cient practice  was  otherwise ;  and  it  cannot  be  denied  that  it  was 
perfectly  justifiable  in  principle,  ff  to  supply  the  enemy  with  such 
articles  is  a  noxious  act  with  respect  to  the  owner  of  the  cargo,  the 
vehicle  which  is  instrumental  in  effecting  that  illegal  purpose,  cannot 
))e  innocent  The  policy  of  modem  times  has,  however,  introduced 
a  relaxation  on  this  point;  and  the  general  rule  now  is,  that  the  ves- 
sel does  not  become  confiscated  for  that  act  But  this  rule  is  liable 
to  exceptions.  Where  a  ship  belongs  to  the  owner  of  the  cargo^ 
or  where  the  ship  is  gbing  on  such  service  under  a  false 
destination  or  false  *  papers ;  these  circumstances  of  aggra-  [  *  621  ] 
vation  have  been  held  to  constitute  excepted  cases  out  of 
the  modem  rule,  and  to  continue  them  under  the  ancient  rule."  The 
cases  in  which  this  language  was  used,  were  cases  of  capture  upon 
the  outward  voyage.^  The  same  doctrine  was  afterwards  held  by 
the  same  learned  judge  to  apply  to  cases,  where  the  vessel  had 
sailed  with  false  papers,  and  a  false  destination  upon  the  outward 
voyage,  and  was  captured  on  the  return  voyage.^  And,  finally,  in  the 
cases  of  The  Rosalia  and  The  Elizabeth,  in  1802,  4  Rob.,  note  to 
table  of  cases,  the  lords  of  appeal  in  prize  cases  held,  that  the 
carriage  of  contraband  outward  with  false  papers,  will  affect  the 
return  cargo  with  condemnation.  These  cases  are  not  reported  at 
large.  But  in  the  case  of  The  Baltic,  1  Acton,  25,  and  that  of  The 
Margaret,  1  Acton,  333,  the  lords  of  appeal  deliberately  reaffirmed 
the  same  doctrine.  In  the  latter  case.  Sir  WiQiam  Grant,  in  pro- 
nouncing the  judgment  of  the  court,  said :  "  The  principle  upon  which 
this  and  other  prize  courts  have  generally  proceeded  to  adjudication 
in  cases  of  this  nature  (that  is,  where  there  are  false  papers,)  appears 
simply  to  be  this :  that  if  a  vessel  carried  contraband  on  the  outward 
voyage,  she  is  liable  to  condemnation  on  the  homeward  voyage.  -  It 
is  by  no  means  necessary  that  the  cargo  should  have  been  purchased 
by  the  proceeds  of  this  contraband.  Hence  we  must  pronounce 
against  this  appeal ;  the  sentence  (of  condenmation)  of  the  court 
below  being  perfectly  valid  and  consistent  with  the  acknowledged 
principles  of  general  law." 

We  cannot  but  consider  these  decisions  as  very  high  evidence  of 
the  law  of  nations,  as  actually  administered;  and  in  their  actual 
application  to  the  circumstances  of  the  present  case,  they  are  not,  in 


1  See  also  The  Edward,  4  Rob.  68. 

*  See  The  Nancy,  3  Rob.  122 ;    The  Christianbex^,  6  Rob.  876. 
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our  judgment,  controlled  by  any  opposing  authority.  Upon  principle, 
too,  we  trust,  that  there  is  great  soundness  in  the  doctrine,  as  a 
reasonable  interpretation  of  the  law  of  nations.  The  belligerent  has  a 
right  to  require  a  frank  and  bond  fide  conduct  on  the  part  of  neutrals, 
in  the  course  of  their  commerce  in  times  of  war ;  and  if  the  latter 
will  make  use  of  fraud,  and  false  papers,  to  elude  the  just  rights  of 
the  belligerents,  and  to  cloak  their  own  illegal  purposes, 
f  *  622  ]  there  is  *  no  injustice  in  applying  to  them  the  penalty  of 
confiscation.  The  taint  of  the  fraud  travels  with  the  party 
and  his  offending  instrument  during  the  whole  course  of  the  voyage, 
and  until  the  enterprise  has,  in  the  understanding  of  the  party  him- 
self, completely  terminated.  There  are  many  analogous  cases  in  the 
prize  law,  where  fraud  is  followed  by  similar  penalties.  Thus,  if  a 
neutral  will  cover  up  enemy's  property  under  false  papers,  which  also 
cover  his  own  property,  prize  courts  will  not  disentangle  the  one 
from  the  other,  but  condemn  the  whole  as  good  prize.  That  doctrine 
was  solemnly  affirmed  in  this  court,  in  the  case  of  The  St.  Nicholas, 
1  Wheat  417 ;  3  Cond.  Rep.  614. 

Upon  the  whole,  our  opinion  is,  that  the  general  question  involved 
in  the  second  and  third  questions,  whether  there  was  a  legal  and 
justifiable  cause  of  capture  under  the  circumstances  of  the  present 
case,  ought  to  be  answered  in  the  affirmative.  The  question,  as  to 
the  authority  of  the  cruiser  to  seize,  so  far  as  it  depends  upon  her 
commission,  can  only  be  answered  in  a  general  way.  If  she  had  a 
commission  under  the  royal  authority  of  Spain,  she  was  beyond 
question  entitled  to  make  the  seizure.  K  Rodil  had  due  authority 
to  grant  the  commission,  the  same  result  would  arise.  K  he  had  no 
such  authority,  then  she  must  be  treated  as  a  non-commissioned 
cruiser,  entitled  to  seize  for  the  benefit  of  the  crown ;  whose  acts,  if 
adopted  and  acknowledged  by  the  crown  or  its  competent  authorities, 
become  equally  binding.  Nothing  is  better  settled  both  in  England 
and  America,  than  the  doctrine,  that  a  non-commissioned  cruiser 
may  seize  for  the  benefit  of  the  government ;  and  if  his  acts  are 
adopted  by  the  government,  the  property,  when  condemned,  becomes 
a  droU  of  the  government.^ 

The  fourth  and  fifth  questions  involve  the  point  as  to  the  authority 
of  Rodil.  The  fourth  is  in  the  following  terms.  Whether  a  general 
in  the  military  service  of  Spain,  subordinate  to  La  Serna,  viceroy  of 
Peru,  under  the  king  of  Spain,  but  having  the  actual  and  exclusive 


3  The  Aniiable  Isabella,  6  Wheat  1 ;  5  Cond.  Rep.  1 ;  The  Dos  Hermanos,  10  Wheat 
806;  6  Cond.  Rep.  109 ;  The  Melomane,  $  Rob.  41 ;  The  Elsebe,  5  Rob.  174;  The 
Biaria  Francoiso,  6  Rob.  282. 
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command  at  Callao,  and  no  civil  authority  existing  therein, 
and  cut  off  by  the  forces  of  the  •enemy  by  sea  or  land  from  [  *  523  ] 
all  communication  with  any  superior  civil  or  military  officer, 
could  lawfully  seize  and  detain  neutral  property  for  contraband  trade, 
if  just  cause  existed  for  a  condemnation  thereof.  The  fifth  question 
is,  whether  such  officer,  so  situated,  has  a  right  to  appoint  and  con- 
stitute a  court,  of  which  he  himself  is  one,  for  the  trial  and  condem- 
nation of  such  property.  These  questions  are  both  understood  to 
refer  to  the  supposed  authority  of  Rodil  as  an  officer  of  the  govern- 
ment, to  make  the  seizure  in  his  official  capacity.  We  are  of  opinion, 
that  no  sufficient  facts  are  stated  to  enable  this  court  to  give  any 
opinion  as  to  the  nature  or  extent  of  the  authority  of  such  an  officer 
under  the  laws  of  Spain,  or  his  commission  from  and  under  the  Spanish 
government.  We  shall,  therefore,  return  an  answer  to  them,  declar- 
ing that  they  are  too  imperfectly  stated  to  admit  of  any  opinion  to 
be  given  by  this  court 

The  sixth  and  last  question  is,  whether,  supposing  the  ship  to  have 
traded  in  articles  contraband  of  war  in  the  ports  of  Chili,  and  to  have 
been  seized  afterwards  in  a  port  of  Peru,  then  under  the  royal  author- 
ity, before  she  had  discharged  her  outward  cargo,  for  and  on  account 
of  such  contraband  trade,  the  underwriters  be  not  discharged,  whethei* 
the  subsequent  proceedings  for  her  adjudication  were  regular  or 
irregular.  This  question  is  understood  to  raise  the  point,  whether, 
if  the  seizure  and  detention  be  bond  fide  for  and  on  account  of  illicit 
or  contraband  trade,  a  sentence  of  condemnation  or  acquittal,  or  other 
regular  proceedings  to  adjudication,  are  necessary  to  discharge  the 
underwriters.  We  are  of  opinion  that  they  are  not.  If  the  seizure 
or  detention  be  lawfully  made  for  or  on  account  of  illicit  or  contra- 
band trade,  all  charges,  damages,  and  losses  consequent  thereon,  are 
within  the  scope  of  the  exception.  They  are  properly  attributable  to 
such  seizure  and  detention  as  the  primary  cause,  and  relate  back 
thereto.  If  the  underwriters  be  discharged  from  the  primary  hostile 
act,  they  are  discharged  from  the  consequences  of  it.  The  whole 
reasoning  in  Church  v.  Hubbard,  2  Cranch,  187,  presupposes,  that  if 
the  underwriters  be  exempted  from  the  risk  of  a  justifiable  seizure  for 
illicit  trade,  they  are  not  accountable  for  losses  consequent  thereon 
whether  arising  from  a  sentence  of  condemnation  or  otherwise. 

8Wal.  614;  5  Wal.  1. 
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Mary  Denealb,  Executrix  of  George  Deneale,  and  others,  Plaintiffs 
in  Error,  v.  John  Archer  and  John  W.  Stump,  Execators  of  John 
Stump,  deceased,  Defendants  in  Error. 

8  P.  526. 

A  writ  of  error  in  the  name  of  "  A  B  and  others ''  dismissed. 

Under  the  law  of  Virginia,  a  scire  facias  against  the  execator  of  the  judgment  debtor,  and  an 

execution  by  virtue  thereof,  do  not  bring  the  case  within  the  exception  in  the  statute  of 

limitations  of  judgments  on  which  executions  hare  issued. 

Error  to  the  circuit  court  of  the  United  States  for  the  District  of 
Columbia. 

Chxe^  for  the  defendants,  objected  to  the  writ  of  error  as  informaL 
It  being  issued  in  the  name  of  Mary  Deneale,  executrix,  and  others. 

Lee^  for  the  plaintiff  in  error. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

This  was  the  case  of  a  scire  facias  against  devisees  to  revive  a 
judgment  The  scire  facias  is  in  its  form  without  precedent,  and  a 
demurrer  was  filed  to  it.  Process  on  the  scire  facias  issued  against 
four  devisees,  and  service  was  made  upon  two  only  of  them.  An 
office  judgment  was  then  taken  against  all  the  devisees.  The  two 
of  them  on  whom  the  process  was  served,  afterwards  appeared,  and 
the  office  judgment  was  set  aside  as  to  them,  and  they  then  pleaded 
the  statute  of  limitations.  There  was  a  demurrer  to  the  replication 
and  judgment  against  all  the  devisees. 

The  present  writ  of  error  is  brought  by  Mary  Deneale  "  and  others," 
as  plaintiffs ;  but  who  the  others  are  cannot  be  known  to  the  court, 
for  their  names  are  not  given  in  the  writ  of  error,  as  they 
[  •  627  ]  *  ought  to  be.  Mary  Deneale  cannot  alone  maintain  a  writ 
of  error  on  this  judgment;  but  all  the  parties  must  be 
joined  and  their  names  set  forth,  in  order  that  the  court  may  pro- 
ceed to  give  a  proper  judgment  on  the  case.  The  present  writ  of 
error  must  therefore  be  dismissed  for  irregularity ;  but  a  new  one  in 
due  form  may  hereafter  be  brought  to  revise  the  judgment. 

Thereupon,  by  consent,  the  writ  was  amended,  and  the  case  came 
on  for  ardent 

This  is  a  scire  facias  to  revive  a  judgment  obtained  by 

[  •  629  ]  the  •  executors  of  John  Stump  against  George  Deneale,  on 

the  19th  of  December,  1817,  in  the  court  of  the  United 

States  for  the  county  of  Alexandria.     The  writ  of  scire  facias  is 

against  the  heirs  and  devisees  of  Deneale,  and  was  issued  on  the  17th 
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day  of  May,  1828.  The  scire  facias  was  returned  executed  on  two 
of  the  defendants,  the  others  not  found.  Two  nihils  having  been 
returned  against  the  defendants  who  were  not  found,  an  office  judg- 
ment was  entered  against  them  all.  At  the  succeeding  term,  Mary 
Deneale  and  Nancy  P.  Deneale,  on  whom  the  process  had  been  exe- 
cuted, set  aside  the  office  judgment  and  demurred  to  the  scire  facias. 
The  plaintiffs  joined  in  demurrer.  The  same  defendants  further  plead* 
ed,  <<  that  the  plaintiiTs  ought  not  to  have  or  maintain  their  said  exe- 
cution, because  they  say  that  the  judgment  recited  in  the  said  scire 
facias  was  rendered  more  than  ten  years  next  prior  to  the  day  of  the 
date  of  the  said  scire  facias J^  The  plaintiflFs  reply,  that  after  the  death 
of  the  said  George  Deneale,  the  plaintiffs  issued  out  of  the  circuit  court 
of  the  said  District  of  Columbia  held  for  the  county  of  Alexandria, 
a  scire  facias  against  the  said  Mary  Deneale  executrix  of  the  said 
Oeorge  Deneale,  to  show  cause,  if  any  she  could,  why  the  plaintiffs 
should  not  have  execution  of  their  judgment  aforesaid  of  the  goods 
and  chattels  which  were  of  the  said  George  Deneale,  and  which  came 
.to  the  hands  of  the  said  Mary  Deneale  to  be  administered.  On 
which  scire  facias  such  proceedings  were  had,  that  by  the  judgment 
of  the  court  it  was  considered  that  the  plaintiffs  should  have  execu- 
tion of  their  said  judgment,  &c. ;  on  which  said  award  of  execution 
accordingly,  on  the  10th  day  of  Januarj^,  1820^  an  execution  was  by 
the  plaintiffs  issued  out,  returnable  on  the  fourth  Monday  in  March, 
1820,  and  on  which  execution  the  marshal  made  the  following  return : 
"  no  property  found  to  levy  this  execution  upon." 

To  this  replication  the  defendants  demurred,  and  the  plaintiffs 
joined  in  demurrer. 

The  court  overruling  the  demurrer,  both  to  the  scire  facias  And  to 
the  replication,  rendered  judgment  in  favor  of  the  plaintiffs  against 
all  the  defendants.  This  judgment  is  brought  before  this  court  by 
writ  of  error. 

Although  the  scire  facias  is  entirely  informal,  the  court  is  not 
satisfied  that  the  demurrer  to  it  ought  to  be  sustained,  and 
•  will  therefore  proceed  to  inquire  whether  the  judgment  be  [  *  530  ] 
erroneous,  on  other  grounds, 

A  joint  judgment  has  been  rendered  against  those  defendants  who 
were  not  found)  and  against  those  who  appeared  and  pleaded.  The 
law  of  Virginia,  as  it  stood  when  jurisdiction  over  this  district  was 
vested  in  congress,  is  the  law  of  the  courts  of  Alexandria. 

In  the  Revised  Code  of  Virginia,  vol.  1,  p.  500,  §  65,  it  is  enacted, 
that  "  on  writs  of  scire  facias  for  the  reversal  of  judgments,  no  judg- 
ment shall  be  rendered  on  the  return  of  two  nihils^  unless  the  defend-  ' 
ant  resides  in  the  county,  or  unless  he  be  absent  from  the  common- 
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wealth  and  have  no  known  attorney  therein.  '  But  such  scire  facias 
may  be  directed  to  the  sheriff  of  any  county  in  the  commonwealth 
wherein  the  defendant  or.  his  attorney  shall  reside  or  be  found,  which 
being  returned  served,  the  court  may  proceed  to  judgment  thereupon 
as  if  the  defendant  had  resided  in  the  county." 

It  does  not  appear  that  the  defendants  did  reside  in  the  county, 
nor  does  it  appear  that  they  were  absent  from  the  district  But  there 
is  great  difficulty  in  applying  this  act  to  writs  of  scire  facias  issued 
in  the  county  of  Alexandria. 

Without  deciding  whether  the  office  judgment  against  the  defend- 
ants, not  served  with  process,  be  legal  or  otherwise ;  the  court  will 
proceed  to  consider  the  demurrer  to  the  plea  of  the  act  of  limitations. 

In  the  first  volume  of  the  Revised  Code,  p.  389,  it  is  enacted,  that 
"judgments  in  any  court  of  record  within  this  commonwealth  where 
execution  hath  not  issued,  maybe  revived  by  scire  facias  or  an  action 
of  debt,  brought  thereon,  within  ten  years  next  after  the  date  of  such 
judgment,  and  not  after." 

We  are  not  informed  that  any  decision  applicable  to  the  question  • 
arising  in  this  case,  has  ever  been  made  in  the  courts  of  the  State. 
We  must,  therefore,  construe  the  statute  without  the  aid  such 
decision  would  afford  us.  It  certainly  does  not  apply  to  any  judg- 
ment on  which  an  execution  has  issued;  and  if  the  proceedings 
which  have  taken  place  on  the  judgment  obtained  against  George 
Deneale  in  December,  1817,  be  equivalent  to  an  execution,  the 
demurrer  to  the  replication  was  rightly  overruled. 

Those  proceedings  are  a,  scire  facias  against  his  executrix, 
[  •  531  ]  •  and  an  execution  on  the  judgment  rendered  against  her 
on  that  scire  facias.  The  writ  of  scire  facias  is  no  more  an 
execution  than  an  action  of  debt  would  have  been,  and  the  execution 
which  was  issued  on  the  judgment  against  the  executrix,  is  not  an 
execution  on  the  judgment  against  George  Deneale. 

It  is  understood  to  be  settled  in  Virginia,  that  no  judgment  against 
the  executors  can  bind  the  heirs,  or  in  any  manner  affect  them.  It 
could  not  be  given  in  evidence  against  them. 

If  the  defence  set  up  by  the  defendants  in  the  district  court  had 
rested  on  the  presumption  of  payment,  the  scire  facias  against  the 
executor  would  undoubtedly  have  accounted  for  the  delay,  and  have 
rebutted  that  presumption ;  but  the  statute  creates  a  positive  bar  to 
proceeding  on  any  judgment  on  which  execution  has  not  issued,  un- 
less the  plaintiff  brings  himself  within  one  of  the  exceptions  of  the 
act.  Proceedings  against  the  personal  representative  is  not  one  of 
*Jiose  exceptions.  We  are,  therefore,  of  opinion  that  the  demurrer  to 
^be  replication  ought  to  have  been  sustained,  and  the  judgment  must 
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be  reversed,  and  the  cause  remanded  to  the  circuit  court  for  the  county 
of  Alexandria,  with  directions  to  enter  judgment  on  the  demurrer  to 
the  replication  of  the  plaintiffs  in  favor  of  the  defendants. 
12  P.  140;  14  P.  699 ;  12  H.  21 ;  6  Wal.  856. 


Thomas  Boon's  Heirs,  Complainants,  v.  William  Chiles  et  al.^ 

Defendants. 

8  P.  582. 

If  both  the  complainant  and  defendant  in  a  bill  to  obtain  the  legal  tide,  claim  under  and 
assert  the  yaliditj  of  a  conyejance,  it  is  not  necessary  to  make  the  parties  to  that  con- 
veyance parties  to  the  bill. 

And  if  the  complainant's  equity  depends  on  the  invalidity  of  an  assignment  of  his  equity,  if 
the  defendant  is  the  sole  assignee,  and  his  assignor  parted  witli  all  his  title,  he  need  not  be 
joined  as  a  defendant. 

The  case  is  stated  in  the  opinion  of  the  court 

Flagging  iai  the  complainants. 

Wickliffe  and  Depeu^  for  the  defendants. 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court         [  *  633  ] 
In  this  cause  the  judges  of  the  court  for  the  seventh  cir- 
cuit and  district  of  Kentucky  were  divided  in  opinion  on  two  ques- 
tions, which  were  ordered  to  be  certified  to  this  court,  in  the  following 
manner :  — 

1.  This  court  being  then  divided,  and  the  judges  opposed  in  opin- 
ion as  to  the  jurisdiction  over  the  case,  and  unable,  therefore,  to  ren- 
der a  decree  on  the  merits,  they  resolve  to  adjourn  that  question  to 
the  supreme  court ;  to  wit,  under  all  the  circumstances  appearing  as 
above,  can  this  court  entertain  cognizance  of  the  case  ? 

2.  The  judges  were  also  opposed  in  opinion  on  the  point, 
•whether  the  complainants  were  entitled  to  a  decree,  in  the  [  *  534  ] 
absence  of  any  proof  that  the  persons  made  defendants  in 

the  amended  bill,  as  heirs  of  George  Boon,  were,  in  fact,  his  heirs ; 
both  of  which  points  occurred,  and  became  material  in  this  case. 

1.  The  first  question  adjourned  to  this  court  is :  "  Under  all  the 
circumstances  appearing  as  above,  can  this  court  (the  circuit  court 
for  the  district  of  Kentucky)  entertain  cognizance  of  the  case  ?  " 

The  circumstances  mentioned  above  are,  that  Thomas  Boon,  a 
citizen  and  resident  of  Pennsylvania,  filed  a  bill  in  that  court,  in  Jan- 
uary, 1823,  against  William  Chiles  and  others,  citizens  and  residents 
in  Kentucky,  praying  that  the  defendant,  Chiles,  or  such  other  of  the 
defendants  as  may  hold  the  legal  title,  may  be  decreed  to  convey  to 
him  certain  lands  in  the  bill  mentioned,  and  for  general  relief. 

VOL.  XL  18 
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The  bill  states,  that  Reuben  Searcy,  being  entitled  to  one  moiety 
of  a  settlement,  and  preemption  right  of  1,400  acres  of  land,  located 
in  Licking,  sold  the  same  to  William  Ilay,  in  September,  1781,  and 
executed  a  bond  for  a  conveyance.  In  December  following,  Hay 
assigned  this  bond  to  George  Boon,  who,  in  April,  1783,  assigned  it 
to  the  plaintiff.  Hay,  while  he  held  the  bond,  obtained  an  assign- 
ment of  the  plat  and  certificate  of  survey,  which  he  caused  to  be 
registered,  and  the  patent  was  issued  in  his  name  in  1785. 

The  biU  states  that,  in  1802,  the  plaintiff  made  a  conditional  sale 
of  this  land  to  Hezeldah  Boon,  but  the  conditions  were  not  complied 
with,  and  the  contract  was  considered  by  both  parties  as  a  nullity. 
Yet,  a  certain  William  Chiles,  and  the  said  Hezekiah  Boon  and 
George  Boon,  fraudulently  uniting  the  plaintiff's  name  with  their 
own,  without  his  consent  or  knowledge,  filed  a  bill  in  chancery,  pray- 
ing that  the  heirs  of  Hay  might  be  decreed  to  convey  the  legal  tiile 
to  the  said  William  Chiles,  who  claimed  the  right  of  Searcy,  through 
the  plaintiff,  under  his  pretended  sale  to  Hezekiah  Boon.  A  decree 
was  obtained,  under  which  a  conveyance  was  made  to  Chiles,  by  a 
commissioner  appointed  by  the  court.  The  plaintiff  avers  his  total 
ignorance  of  these  transactions  at  the  time,  and  disavows  them. 

While  this  suit  was  depending,  the  decree  of  Bourbon 
[  •  535  ]  court  *  was  reversed  in  the  court  of  appeals  of  the  State,  and 
the  cause  remanded  to  that  court  for  further  proceedings. 

The  complainant  died,  and  the  suit  was  revived  in  the  name  of  his 
heirs. 

The  case  states  that  the  complainants  amended  their  bill,  showing 
a  reversal  of  the  decree  of  Bourbon  court,  and  making  the  heirs  of 
Hay  defendants,  and  praying  a  conveyance  from  them.  Their 
amended  bill  is  not  in  the  record.  They  also  filed  an  amended  bill, 
making  the  heirs  of  George  Boon  parties,  and  stating  that  his  heirs 
disclaimed  all  title  to  the  property.  One  of  them  answered  and  dis- 
claimed title.  It  is  not  stated  whether  process  was  or  was  not  exe- 
cuted on  the  other  heirs  of  Greorge  Boon. 

The  defendant,  William  Chiles,  in  his  answer,  states  that  there 
were  other  heirs  of  Hay  than  those  mentioned  in  the  bill  and  made 
defendants,  who  are  not  residents  of  Kentucky. 

Upon  this  statement,  the  court  is  required  to  say,  whether  the  cir- 
cuit court  for  the  district  of  Kentucky  can  take  cognizance  of  the 
case? 

No  controversy  exists  between  the  plaintiffs  and  William  Chiles, 
respecting  the  title  of  Searcy  or  his  conveyance  to  Hay,  or  that  of 
Hay  to  George  Boon,  or  the  conveyance  of  George  Boon  to  Thomas 
Boon.    Both  claim  under  three  several  conveyances ;  both  admit  and 
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assert  their  validity.  Chiles  contends  that  Thomas  Boon  sold  this 
equitable  title  to  Hezekiah  Boon,  under  whom  he  claims,  which  sale 
the  plaintiffs  deny.  This,  then,  is  the  single  point  in  issue  between 
the  parties.  If  the  case  is  in  such  a  situation  as  to  enable  the  circuit 
court  to  take  cognizance  of  this  question,  it  has  jurisdiction. 

The  bill  states  a  contract  between  Thomas  and  Hezekiah  Boon, 
for  the  sale  of  the  property,  which  contract,  it  charges,  became  void 
by  consent  of  parties,  and  that  Chiles  purchased  from  Hezekiah  Boon 
with  full  knowledge  that  it  was  void,  and  that  the  equitable  titie  still 
remained  in  Thomas  Boon.  That,  with  this  knowledge,  he  firaud- 
nlently  filed  a  bill,  in  the  name  of  himself  and  of  the  said  Thomas, 
who  was  totally  ignorant  of  the  transaction,  praying  that  the  heirs  of 
Hay  might  be  decreed  to  convey  to  him.  This  decree  was  obtained, 
but  has  been  since  reversed. 

It  is  clear,  that  the  heirs  of  Hay  can  have  no  interest  in 
this  *  contest  between  the  heirs  of  Thomas  Boon  and  Wil-  [  *  636  ] 
liam  Chiles,  and  need  not  be  made  parties,  but  for  the  pur- 
pose of  obtaining  a  conveyance  of  the  legal  titie,  if  it  still  remains  in 
them.  The  court  may  very  properly  decree  as  between  Boon's  heirs 
and  Chiles,  although  the  heirs  of  Hay  should  not  be  parties.  Chiles 
is  in  possession  of  a  contract  for  the  sale  of  Boon's  equitable  titie, 
which  Boon  alleged  to  be  totally  invalid,  and  to  have  been  fraud- 
ulentiy  acquired.  His  heirs  now  allege  it.  Chiles  maintains  that  the 
sale  firom  Thomas  to  Hezekiah  Boon  was  absolute  and  bondfide^  and 
that  the  whole  equitable  interest  of  Thomas  Boon  is  legally  and  justly 
vested  in  him.  The  heirs  of  Thomas  Boon  may  certainly  come  into 
a  court  of  equity,  and  ask  its  decree  to  compel  William  Chiles  to 
surrender  this  contract,  if  it  has  indeed  become  a  nullity,  or  to  enjoin 
him  perpetually  from  the  use  of  it,  or  to  convey  any  legal  titie  he 
may  have  acquired  under  color  of  it,  .to  those  who  possess  the  real 
equitable  right.  Should  the  court  be  unable  to  decree  against  Hay's 
heirs,  it  may  decree  as  between  Boon's  heirs  and  WiUiam  Chiles,  so 
far  as  respects  the  titie  of  Chiles  under  Boon,  if  the  bill  be  so  framed 
as  to  enable  the  court  to  grant  that  relief. 

The  original  bill,  as  has  already  been  shown,  charges  that  Chiles 
purchased  from  Hezekiah  Boon,  knowing  that  he  had  no  equitable 
right,  and  fraudulently  prosecuted  that  right  in  the  name  of  Thomas 
Boon,  without  his  consent  or  knowledge.  It  prays  for  a  conveyance 
of  the  legal  titie  from  those  who  may  possess  it,  and  also  prays  for 
general  relie£  This  last  prayer  entitles  the  plaintiff  to  any  relief 
which  may  be  granted  under  his  bill,  and  which  is  not  inconsistent 
with  the  specific  relief  for  which  he  asks.  It  must  be  admitted  that. 
Dad  the  bill  prayed  specifically  for  a  surrender  of  the  contract  under 


Digitized  by  LjOOQIC 


208        SUPREME   COURT   OF   THE   UNITED   STATES. 

The  Ship  Virgin.    8  P. 

which  Chiles  claimed,  the  court  might  have  decreed  it,  had  the  testi- 
mony justified  such  a  decree ;  and  it  will  be  conceded  that  this  relief 
is  not  inconsistent  with  that  for  which  the  bill  particularly  prays. 

We  think,  therefore,  that  the  question  between  the  plaintiffs  and 

the  defendant,  William  Chiles,  is  within  the  jurisdiction  of  the  circoit 

court  for  the  district  of  Kentucky,  and  may  be  decided  by 

[  •  537  ]  that  court,  though  Hay's  heirs  were  not  parties  to  •the  suit. 

That  they  were  made  parties,  cannot  oust  the  jurisdiction 

as  between  those  who  are  properly  before  the  court. 

It  is  not  intended  to  say,  that  where  there  are  several  heirs,  some 
out  of  the  jurisdiction  of  the  court,  a  decree  may  not  be  made  for  a 
conveyance  of  their  own  shares  from  those  on  whom  process  has 
been  served ;  but  it  is  not  thought  necessary  to  decide  that  question 
in  this  case  as  it  is  stated. 

The  principles  settled  in  the  answer  to  the  first  question  decide 
the  second.  George  Boon's  heirs  are  not  necessarily  defendants. 
They  can  have  no  interest  in  the  contest,  nor  is  any  decree  asked 
against  them.  If  they  are  made  defendants,  and  the  answer  admits 
that  they  are  heirs,  as  is  admitted  by  the  defendant  who  has  an- 
swered, no  further  proof  can  be  required.  If  they  do  not  answer,  and 
the  process  is  executed,  so  that  the  bill  is  taken  for  confessed,  no  fur- 
ther proof  is  necessary.  If  the  process  be  not  executed,  they  are  not 
before  the  court. 

We  do  not  perceive  that  in  this  case,  as  stated,  any  proof  respect- 
ing the  heirs  of  Greorge  Boon  ought  to  be  required. 

10  P.  177 ;  12  P.  667 ;  14  P.  699 ;  7  Wal.  892. 


The  Ship  Virgin,  and  Graf  and  Dslplat  her  Owners,  Appellants, 
V.  Adam  Vyfhius,  Junior,  Appellee.  Adam  Vyfhius,  Junior,  Ap- 
pellant, V.  The  Ship  Virgin,  and  Graf  and  Dblplat  her  Owners, 
Appellees. 

8  P.  538. 

A  bottomry  bond  may  be  good  in  part  and  bad  in  part,  and  will  be  upheld  by  a  court  of  ad- 
miralty to  the  extent  to  which  it  is  valid. 

If  the  sapplies  and  advances  were  necessary,  it  is  incumbent  on  the  owner  to  prove  they 
oould  have  been  obtained  on  his  personal  credit. 

The  non-existence  of  funds,  and  the  inability  of  the  master  to  get  at  them,  are  equally  valid 
causes  for  a  bottomry. 

A  bottomry  bond,  given  by  the  master  after  the  advances  had  all  been  made,  is  valid,  pro- 
vided they  were  made  with  an  understanding  that  such  a  bond  would  be  given. 

If  the  master  changes  his  voyage,  without  any  participation  or  fraudulent  intent  of  the  hot 
tomry  lender,  the  security  is  not  thereby  invalidated. 

If  a  claimant  receives  the  vessel,  upon  a  stipulation  to  pay  into  court  its  appraised  valne^ 
with  interest  and  costs,  he  cannot  insist  on  allowances  because  he  has  discharged  liens  for 
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seamen's  wages  j  and  if  mach  delay  has  intervened,  of  which  he  has  had  the  benefit,  he 
must  pay  interest 
A  bottomry  bond  does  not  make  the  owners,  personally,  debton. 

The  case  is  stated  in  the  opinion  of  the  courts 
Stewart^  for  the  claimants. 
Mayer  and  VyfhitiSy  contriu 

•  Story,  J.,  delivered  the  opinion  of  the  court  [  •648  ] 

This  is  the  case  of  a  libel  in  rem^  upon  a  bottomry  bond, 
originally  instituted  in  the  district  court  of  the  district  of  Maryland, 
and  thence  brought  by  appeal  to  the  circuit  court,  and  thence  by 
appeal  to  this  court  The  ship  Virgin  belonged  to  Baltimore,  and 
being  in  Amsterdam,  in  the  kingdom  of  Holland,  in  November,  1822, 
bond  was  there  given  to  the  libellant  by  the  master,  for  the  sum  of 
$3,200,  and  maritime  interest  at  the  rate  of  ten  per  cent,  for  advances 
asserted  to  be  made  by  the  libellant  to  supply  the  necessities  of  the 
ship  on  a  voyage  from  Amsterdam  to  Baltimore.  The  voyage  was 
duly  performed ;  and  the  bottomry  loan  not  being  paid  by  the  own- 
ers, proceedings  were  duly  commenced  for  the  recovery  thereof,  and 
the  suit  has  been  protracted  to  the  present  period.  The  owners  in- 
terposed  a  claim  and  defensive  allegation,  denying  the  validity  of  the 
bond ;  and  at  the  hearing  in  the  district  court,  a  decree  was  entered, 
affirming  its  validity,  and  awarding  to  the  libellants  the  full  amount 
of  the  bottomry  bond,  with  interest  at  the  rate  of  six  per  cent  from 
the  filing  of  the  libel.  The  circuit  court,  on  the  appeal,  reversed  this 
decree,  pronounced  the  bottomry  bond  invalid,  and  then  proceeded 
to  entertain  the  suit  in  personam  against  the  owners,  holding  them 
liable  for  the  necessary  supplies  and  repairs  of  the  ship,  in  the  same 
manner  as  if  the  suit  had  been  originally  commenced  in  personam 
against  the  owners.  And  after  some  interlocutory  proceedings,  the  cir- 
cuit court  awarded  a  final  decree  against  the  owners  for  the  sam  of 
$2,900,  being  the  amoimt  ascertained  by  a  report  of  com- 
missioners, as  "  expenditures  *  and  advances  absolutely  [  *  649  ] 
necessary,  and  made  in  the  course  of  the  usual  employment 
of  the  sldp,"  with  interest  from  the  time  of  the  decree  until  the  pay- 
ment of  the  amount  thereof.  From  this  decree  both  parties  have 
appealed  to  this  court,  and  the  cause  now  stands  upon  the  argument 
for  a  final  decision. 

The  first  question  is,  whether  the  bottomry  bond  was  valid  in  its 
origin,  and  constituted  a  good  Hen  on  the  ship.  Several  objections 
have  been  taken  to  its  validity.     In  the  first  place,  it  is  said  that  the 

18* 
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bottomry  bond,  though  taken  in  the  name  of  the  libellant,  Vyf  hius, 
was,  in  fact,  taken  in  trust,  and  for  the  benefit  of  Vanstaphorst  and 
company,  who  were  the  consignees  of  the  ship  and  cargo,  and  had 
ample  funds  of  the  owners  in  their  hands  to  meet  the  necessary  ex- 
penditures,  if  any  were  necessary ;  and,  therefore,  they  cannot  now 
subject  the  ship  to  a  bottomry  lien.  But  we  do  not  think  that  this 
objection  is  sustained  as  matter  of  fact  by  the  evidence  in  the  case. 
The  only  testimony  to  support  it  is  a  loose  statement  of  Schimmel- 
pennick,  one  of  the  partners  of*  the  house  of  Vanstaphorst  and  Com- 
pany ;  who  stated  to  a  witness,  "  that  the  expenses  of  The  Virgin 
amounted  to  about  8,000  guilders,  and  that  they  would  not  be  so 
foolish  as  to  make  such  an  expense  for  Delplat  without  securing 
themselves  by  a  bottomry."  This  language  is  quite  equivocal,  and 
admits  of  different  interpretations ;  and  it  does  not  appear  upon  what 
occasion,  or  under  what  circumstances,  it  was  used.  It  may  mean 
that  they  had  declined  to  make  the  advances  without  a  bottomry  bond, 
without  meaning  to  affirm  that  one  had  been  actually  taken  for  theic 
benefit  But,  what  is  most  important  in  the  case,  this  declaration 
cannot  be  competent  evidence  against  Vyf  hius,  who  is  not  shown  to 
have  had  any  knowledge  of  it,  or  to  have  been  in  privity  with  Schim- 
melpennick ;  so  that,  as  to  him,  it  is  the  mere  hearsay  of  a  third  per- 
son. And,  on  the  other  hand,  the  master  of  The  Virgin  expressly 
disclaims  any  knowledge  that  any  of  the  advances  were  made  by 
Vanstaphorst  and  Company,  and  affirms  that  they  were  made  by 
Vyf  hius,  at  his  request,  through  the  instrumentality  of  a  broker. 
We  may  then  dismiss  all  further  consideration  of  this  objection,  since 
the  bottomry  bond  is  not  traced  home  to  Vanstaphorst  and  Com- 
pany. 
[  •  560  ]  •  The  next  objection  is,  that  the  advances  were  not  neceb- 
sary  for  the  supplies  and  repairs  of  the  ship.  This  objection 
is  not  now  fairly  open  upon  the  record.  The  second  and  last  report  of 
the  commissioners  expressly  finds  that  the  sum  of  $2,900  of  the  advances 
was  absolutely  necessary  for  the  ship,  as  expenses  and  repairs  in  the 
common  course  of  her  employment.  No  exception  was  taken  to  this 
report  by  either  party,  and  it  was  accordingly  confirmed  by  the  cir- 
cuit court ;  so  that  it  is  not  now  open  for  review  in  this  court,  there 
not  being  any  thing  on  its  face  impeaching  its  correctness.  It  is 
true  that  the  bottomry  bond  was  taken  for  a  larger  amount,  but  that 
furnishes  no  ground  of  objection  to  the  bond,  except  for  the  surplus ; 
for  a  bottomry  bond  may  be  good  in  part,  and  bad  in  part,  and  it 
will  be  upheld  by  courts  of  admiralty  as  a  lien  to  the  extent  to  which 
it  is  valid ;  as  such  courts,  in  the  exercise  of  their  jurisdiction,  are 
not  governed  by  the  strict  rules  of  the  common  law,  but  act  upon 
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enlfurged  principles  of  equity.  There  are  many  authorities  to  this 
effect ;  but  it  is  only  necessary  to  cite  the  cases  of  The  Augusta, 
1  Dodson,  283;  The  Tartar  and  The  Nelson,  1  Hag.  Adm.  R.  169, 
176.  And,  indeed,  except  so  far  as  regards  the  maritime  interest  of 
ten  per  cent.,  the  question  would  be  unimportant ;  for  it  is  notorious 
that,  in  foreign  countries,  supplies  and  advances  for  repairs  and  neces- 
sary expenditures  of  the  ship  constitute,  by  the  general  maritime  law, 
a  valid  lien  on  the  ship ;  a  lien  which  might  be  enforced  in  rem  in 
our  courts  of  admiralty,  even  if  the  bottonury  bond  were,  as  it  cer- 
tainly is  not,  void  in  toto. 

The  next  objection  is,  that  the  supplies  and  advances  might  have 
been  obtained  upon  the  personal  credit  of  the  owners,  without  an 
hypothecation.  Now,  the  necessity  of  the  supplies  and  advances 
being  once  made  out,  it  is  incumbent  upon  the  owners,  who  assert  that 
they  could  have  been  obtained  upon  their  personal  credit,  to  estab- 
lish that  fact  by  competent  proofs,  unless  it  is  apparent  from  the 
circumstances  of  the  case.  Now,  not  only  is  there  no  proof  to  this 
effect  upon  the  record,  but  it  is  fairly  repelled  by  the  testimony  of 
the  master,  as  well  as  by  the  other  circumstances  of  the  case.  When 
the  ship  sailed  on  her  voyage  from  Baltimore  for  Amsterd&un,  she 
was  exclusively  owned  by  Delplat ;  and  she,  as  well  as  her 
cargo,  a  great  part  *  of  which  was  also  owned  by  Delplat,  [  *  561  ] 
was  consigned  to  Vanstaphorst  and  Company.  Delplat 
failed  during  the  voyage,  and  about  that  time  assigned  one  third  of 
the  ship  to  Graf,  and  the  other  two  thirds  to  other  persons.  The 
cargo,  on  the  ship's  arrival,  was  delivered,  pursuant  to  the  consign- 
ment, to  Vanstaphorst  and  Company,  and  certainly  could  not  be 
rightfully  withheld  &om  them  under  the  bills  of  lading.  Delplat, 
after  deducting  all  his  consignments,  remained  in  debt  to  Vansta- 
phorst  and  Company  in  about  19,000  guilders.  And  after  they  were 
apprised  of  Delplat's  failure,  and  after  a  negotiation  of  some  weeks 
between  them  and  the  master  for  advances,  they  declined  to  make 
any  to  him,  and  he  was  thus  compelled  to  obtain  them  elsewhere. 

It  is  wholly  immaterial  in  this  case,  whether  Vanstaphorst  and 
Company  had  funds  in  their  possession  which  ought  to  have  been  ad- 
vanced by  them  for  the  relief  of  the  ship.  It  is  sufficient  to  justify 
the  master  that  he  could  not  obtain  them  ;  and  the  non-existence  of 
funds,  and  the  non-ability  to  get  at  them,  must,  as  to  the  master,  be 
deemed  to  be  precisely  equal  predicaments  of  distress.  It  would 
not  be  very  easy  to  convince  any  lender  of  money  that  he  could 
safely  trust  to  the  personal  security  of  an  insolvent  debtor ;  and  al- 
though Graf  was  not  involved  in  the  failure  of  Delplat,  yet  his  title 
was  acquired  on  the  eve  of  Delplat's  failure,  and  did  not  appear  on 
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tlie  ship's  papers,  so  that  a  cautious  lender  might  weU  hesitate  as  to 
the  ability  of  the  master  to  bind  Graf;  even  if  it  had  appeared,  which 
it  does  not,  that  Graf's  credit  was  so  unquestionable  at  Amsterdam, 
that  his  personal  security,  given  by  an  acknowledged  agent,  would 
have  been  satisfactory.  But  the  truth  is,  that  the  master's  testimony 
negatives  any  other  adequate  means  of  supplying  the  ship's  neces- 
sities without  resort  to  a  bottomry  bond ;  and  there  is  not  the  least 
reason  to  suppose  that  he  did  not  act  with  entire  good  faith,  and 
from  a  consciousness  that  funds  could  not  otherwise  be  obtained. 
It  is  certainly  incumbent  on  the  owners,  if  they  assert  that  such 
means  existed,  to  give  some  solid  proofs  in  support  of  their  asser- 
tion. 

Then,  again,  it  is  objected  that  the  supplies  and  repairs  were  in 
the  first  instance  made  upon  the  master's  credit  But  how  were 
they  made  ?  There  is  not  a  tittie  of  proof  that  the  material- 
men originally  trusted  to  his  personal  credit  exclusively, 
[  *  562  ]  •waiving  the  Uen  which  the  foreign  law  would  give  on  the 
ship  for  them,  or  the  general  responsibility  of  the  owners. 
On  the  contrary,  they  might  well  trust  to  his  credit,  as  auxiliary  to 
these  sources ;  and  the  fact  that  the  master  ordered  the  supplies  and 
repairs  before  the  bottomry  bond  was  given,  can  have  no  legal  effect 
to  defeat  that  security,  if  they  were  so  ordered  by  the  master,  upon 
the  faith  and  with  the  intention  that  a  bottomry  bond  should  ulti- 
mately be  given  to  secure  the  payment  of  them. 

In  truth,  in  cases  of  thb  sort,  the  bottomry  bond  is  in  practice 
ordinarily  given  after  the  whole  supplies  and  repairs  have  been 
furnished,  for  the  plain  reason  that  the  advances  required  can  rarely 
be  ascertained  with  exactness  until  that  period.  In  a  case  before 
Lord  Stowell,  (La  Ysabel,  1  Dodson,  273,  276,)  an  objection 
of  a  similar  nature  was  taken,  namely,  that  the  advances  were  made 
before  the  bottomry  bond  was  taken ;  but  that  learned  judge  over- 
ruled it,  and  said  that  it  was  sufficient  that  it  was  the  understanding 
of  the  parties  at  the  time  that  the  money  should  be  secured  by  means 
of  bottomry ;  and  that  it  was  of  no  consequence  whether  the  money 
was  advanced  at  once,  and  the  bond  immediately  entered  into,  or 
whether  the  master  received  it  from  time  to  time  in  different  sums, 
and  gave  a  bond  for  the  whole  amount  And  he  added,  what  is  very 
significant  under  the  circumstances  of  the  present  case,  that  the  party 
who  lent  the  money,  had  a  right,  by  the  maritime  law,  to  detain  the 
ship  and  cargo  until  the  debt  was  repaid ;  and  it  was  only  by  the 
means  of  the  bond  that  the  owners  had  the  benefit  of  the  liberation 
of  their  property. 

In  the  next  place,  it  is  objected  that  the  advances  were  for  a  voy- 
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age  not  authorized  by  the  owners ;  that  the  original  orders  were  for 
the  master  to  get  a  freight  for  Baltimore  or  New  York,  and  if  he 
could  not,  then  to  proceed  to  New  Orleans  ;  whereas  the  mastei 
broke  up  his  voyage  and  without  any  freight  returned  to  Baltimore. 
Now,  it  may  be  admitted,  that  if  a  bottomry  lender,  in  fraud  of  the 
owners,  and  by  connivance  with  the  master  for  improper  purposes, 
advances  his  money  on  a  new  voyage,  not  authorized  by  the  in- 
structions of  the  owner,  his  bottomry  bond  may  be  set  aside 
as  invalid.  *  But  there  is  no  pretence  to  say  that  if  the  [  *  553  ] 
master  does  deviate  from  his  instructions,  without  any  par- 
ticipation or  cooperation  or  fraudulent  intent  of  the  bottomry  lender, 
the  latter  is  to  lose  his  security  for  his  advances,  bond  fide  made  for 
the  relief  of  the  ship's  necessities.  In  the  present  case,  there  is  no 
proof  that  Vyf  hius  ever  saw  the  master's  instructions,  much  less  that 
be  fraudulently  cooperated  with  him  in  a  wilful  disobedience  of  the 
orders  of  the  owner.  A  new  and  unexpected  state  of  things  had 
arisen.  The  owner  had  failed,  and  new  owners  had  been  substituted, 
with  some  of  whom  he  had  not  had  any  communication.  Under 
these  circumstances,  he  applied  for  advice  to  the  friends  of  his  former 
owners,  and  they  advised  him  to  return  home,  as  not  only  prudent 
and  proper,  but  as  required  by  the  change  of  ownership.  His  own 
judgment  coincided  with  theirs ;  and  there  is  no  ground  to  assert 
that  he  did  not  act  with  entire  good  faith,  and  that,  under  all  the  cir- 
cumstances, the  course  adopted  by  him  was  not  discreet  and  fit  for 
such  an  emergency.  To  set  aside  a  bottomry  bond  given  under  such 
circumstances,  would  be  to  impair  in  no  small  degree  the  general 
confidence  of  the  commercial  community  in  their  security ;  and  would 
overturn  the  great  maritime  policy  upon  which  they  have  been  hith- 
erto held  sacred  and  privileged  liens. 

We  have  thus  considered  the  principal  objections  urged  against 
the  bottomry  bond,  and  are  of  opinion  that  they  are  unmaintainable. 
The  consequence  is,  that  the  bond  must  be  upheld  to  the  extent  of 
the  property  pledged  for  the  security  of  it.  It  has  been  said  that  the 
seamen  have  a  prior  lien  on  the  ship  for  their  wages,  and  that  the 
amount  of  the  wages  ought  first  to  be  deducted.  Undoubtedly  the 
seamen  have  such  prior  lien,  but  the  owners  are  also  personally  liable 
for  such  wages ;  and  if  the  bottomry  holder  is  compelled  to  discharge 
that  lien,  he  has  a  resulting  right  to  compensation  over  against  the 
owners,  in  the  same  manner  as  he  would  have  if  they  had  previously 
mortgaged  the  ship. 

But  in  strictness,  no  such  question  arises  on  the  present  record. 
Graf,  one  of  the  owners,  has  had  the  ship  delivered  up  to  him  upon 
an  appraisement,  at  the  value  of  $1,800;  and  he  has  given  a  stipula- 
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tion  according  to  the  course  of  admiralty  proceedings,  to 
[  *  554  ]  refund  that  value,  together  *  with  damages,  interest,  and  costs, 
to  the  court  He  is  not  at  liberty  now  to  insist  that  the 
ship  is  of  less  than  that  value  in  his  hands ;  or  that  he  has  discharged 
other  liens  diminishing  the  value  for  which  the  owners  were  person- 
Ally  liable,  in  solido,  in  the  first  instance. 

To  the  extent,  then,  of  the  appraised  value  of  the  ship,  delivered 
upon  the  stipulation,  the  owners  are  clearly  liable ;  for  she  was  pledged 
for  the  redemption  of  the  debt,  and  they  cannot  take  the  fund,  except 
cum  onere.  But  beyond  this  there  is  no  personal  obligation  upon  the 
owners.  It  has  been  correctly  remarked  by  Lord  StoweU,  (The 
Nelson,  1  Hag.  Adm.  Bep.  176,)  that  the  form  of  bottomry  bonds 
is  different  in  different  countries,  and  so  is  their  authority.  In  some 
countries  they  bind  the  owners ;  in  others  not ;  and  where  they  do 
not,  even  though  the  terms  of  the  bond  should  affect  to  bind  the 
owners,  that  part  would  be  insignificant ;  but  it  would  not  at  all 
touch  upon  the  efficiency  of  those  parts  which  have  an  acknowledged 
operation.  In  England  and  America,  the  established  doctrine  is  that 
the  owners  are  not  personally  bound,  except  to  the  extent  of  the  fund 
pledged  which  has  come  into  their  hands.  (The  Tartar,  1  Hag.  Adm. 
Rep.  1, 13;  The  Nelson,  1  Hag.  Adm.  Rep.  169, 176.)  To  this  ex- 
tent,  indeed,  they  may  correctly  be  said  to  be  personally  bound ;  for 
they  cannot  subtract  the  fund,  and  refuse  to  apply  it  to  discharge  the 
debt  But  in  that  case  the  proceeding  against  them  is  rather  in  the 
character  of  possessors  of  the  thing  pledged,  than  striptly  as  owners. 
In  the  present  case,  the  value  of  the  ship,  the  only  fund  out  of  which 
payment  can  be  made,  falls  far  short  of  a  full  payment  of  the  amount 
due  upon  the  bottomry  bond.  But  this  is  the  misfortune  of  the 
lender,  and  not  the  fault  of  the  owners.  They  are  not  to  be  made 
personally  responsible  for  the  act  of  the  master,  because  the  fund 
has  turned  out  to  be  inadequate  ;  since,  by  our  law,  he  had  no 
authority  by  a  bottomry  bond  to  pledge  the  ship,  and  also  the  per- 
sonal  responsibility  of  the  owners.  The  consequence  is,  that  the 
loss,  ultra  the  amount  of  the  fund  pledged,  must  be  borne  by  the 
libellant 

But  as  the   owners    have    had  the  full  benefit    of   the  bond 
under  the  appraisement  and  delivery  during  this  protracted 
[  *  555  ]  *  controversy,  it  is  but  reasonable  that  they  should  be  re- 
sponsible for  interest  upon  the  appraised  value,  from  the 
time  when  the  delivery  upon  the  appraisement  took  place. 

The  view  which  has  been  thus  taken  of  the  present  case,  renders  it 
wholly  unnecessary  to  consider  whether  a  decree  in  personam  could 
be  made  by  the  circuit  court  upon  a  libel  and  proceedings  instituted 
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m  rem.  Th^t  and  the  other  questions  respecting  the  exercise  of  the 
admiralty  powers  of  the  court,  may  well  be  left  for  decision  when 
they  shall  constitute  the  very  points  in  judgment 

The  decree  of  the  circuit  court  must  be  reversed ;  and  a  decree  will 
be  entered  conformable  to  the  opinion  of  this  court,  to  be  csurried 
into  effect  by  that  court 

19  H.  22. 


Samuel  Hazard's  Administrator,  Plaintiff  in  Error,  v   The  New 
EirfGLAND  Marine  Insurance  Company. 

8  p.  557. 

A  letter  was  written  hj  a  merchant  in  New  York,  to  his  correspondent  in  Boston,  ordering 
insurance  on  a  ship  belonging  to,  and  then  in  the  port  of  New  York.  The  letter  contained 
a  representation  that  the  ship  was  "  coppered.''  Hddf  that  this  must  be  construed  with 
reference  to  the  New  York  meaning  of  the  terms  "  a  coppered  ship.*' 

If  worms  ordinarily  assail  and  injure  vessels,  in  the  voyage  insured,  a  loss  by  them  is  not 
within  the  policy. 

If  a  veasel  takes  the  ground,  and  is  injured,  and  so  exposed  to  worms,  by  which  she  is  de- 
stroyed, her  destruction  is  attributable,  not  to  her  injury  by  stranding,  but  to  worms,  pro- 
vided the  master  had  opportunity  to  repair  the  damage  done  by  stranding. 

The  case  is  stated  in  the  opinion  of  the  court 

Selden^  for  the  plaintiff. 

(7.  O.  Lormg^  (with  whom  was  Webster^  oontra. 

•  M?Lban,  J.,  delivered  the  opinion  of  the  court.  [  •  678  ] 

The  plaintiffs  brought  an  action  of  assumpsit^  in  the  drcnit 
court  from  the  district  of  Massachusetts,  on  a  policy  of  insurance, 
dated  the  29th  of  December,  1827 ;  whereby  the  defendants  caused 
to  be  assured  Josiah  Bradlee  and  Co.,  for  Thomas  Hazard,  Jr.,  of 
New  York,  $15,000  on  the  ship  Dawn  and  outfits,  at  and 
from  New  York  to  the  Pacific  Ocean  *  and  elsewhere,  on  a  [  *  579  ] 
whaling  voyage,  during  her  stay  and  fishing,  and  imtil  her 
return  to  New  York,  or  port  of  discharge  in  the  United  States. 

The  declaration  contained  various  counts,  stating  a  total  loss  of 
the  vessel,  and  a  partial  loss  of  the  cargo ;  and  also  a  partial  damage 
to  the  vessel  by  perils  of  the  seaa. 

It  appeared  in  evidence,  that  the  vessel  sailed  the  29th  of  Decem* 
ber,  1827,  and  on  her  outward  passage  struck  upon  a  rock  at  the 
Cape  de  Verd  Islands,  and  knocked  off  a  part  of  her  false  keel,  but 
proceeded  on  her  voyage  and  continued  cruising,  and  encountered 
some  heavy  weather,  until  she  was  finally  compelled  to  return  to  the 
Sandwich  Islands,  where  she  arrived  in  December,  1829,  in  a  leaky 
condition ;  and  upon  an  examination  by  competent  surveyorsi  sho 


Digitized  by  LjOOQIC 


216         SUPREME   COURT  OF    THE  UNITED   STATES. 
Hazard's  Administrator  v.  New  England  Marine  Insurance  Co.    8  P. 


was  found  to  be  so  entirely  perforated  by  worms  in  her  keel,  stem, 
and  stern-post,  and  some  of  her  planks,  as  to  be  wholly  innavigable ; 
and  being  incapable  of  repair  at  that  place,  she  was  condemned  and 
sold.  The  vessel  had  sustained  an  injury  at  the  Cape  de  Verds,  and 
she  put  into  the  port  of  St.  Salvador ;  at  both  of  which  places  the 
bottom  of  the  ship  was  examined  by  swimmers. 

On  the  trial,  a  bill  of  exceptions  was  taken  by  the  plaintiff's  coun- 
sel, to  certain  instructions  of  the  court  to  the  jury,,  and  the  case  is 
brought  before  this  court  by  a  writ  of  error. 

The  first  instruction  excepted  to,  is  as  follows :  "  The  court  further 
charged,  that  in  ascertaining  what  is  to  be  understood  as  a  coppered 
ship,  in  applications  for  insurance  on  a  voyage  of  this  nature,  the 
terms  of  the  application  are  to  be  understood  according  to  the  ordi- 
nary sense  and  usage  of  those  terms  in  the  place  where  insurance  is 
asked  for  and  made ;  unless  the  underwriter  knows  that  a  different 
sense  and  usage  prevail  in  the  place  in  which  the  ship  is  then  lying, 
and  in  which  the  owner  resides,  and  from  which  he  writes  asking  for 
the  insurance;  or  unless  the  underwriter  has  some  other  knowledg 
that  the  owner  uses  the  words  in  a  different  sense  and  usage  from 
those  which  prevail  in  the  place  where  the  insurance  is  asked  for  and 
made." 

This  instruction  refers  to  the  letter  written  by  the  plaintiff,  at  New 
York,  on  the  22d  of  September,  1827,  to  his  agent  in  Boston,  request- 
ing him  to  have  the  ship  Dawn  insured,  and  in  which  letter 
[  *  580  ]  he  made  the  •  following  statement  respecting  the  *  ship. 
'<  This  is  the  same  ship  that  you  had  insured  for  me  in  Bos- 
ton some  years  since.  I  will  only  observe,  that  I  believe  her  to  be 
one  of  the  strongest  and  best  ships  in  the  whale  fishery ;  she  has  been 
newly  coppered  to  light-water  mark,  above  which  she  is  sheathed 
with  leather  to  the  wales,  5cc." 

A  representation  to  obtain  an  insurance,  whether  it  be  made  in 
writing  or  by  parol,  is  collateral  to  the  policy ;  and  as  it  must  always 
influence  the  judgment  of  the  underwriters,  in  regard  to  the  risk,  it 
must  be  substantially  correct.  It  differs  from  an  express  warranty, 
as  that  always  makes  a  part  of  the  policy,  and  must  be  strictly  and 
literally  performed. 

The  rule  prescribed  by  the  circuit  court,  to  govern  the  jury  in  giv- 
ing a  construction  to  the  representation  in  this  case,  was  founded 
upon  the  fact,  supposed,  admitted,  or  proved,  that  what  <<  is  to  be 
understood  as  a  coppered  ship  at  New  York,  would  not  be  so  con- 
sidered at  Boston."  And  this  presents  the  point  for  consideration, 
whether  the  plaintiff,  in  making  the  representation,  was  bound  by  the 
usage  of  Boston,  or  of  New  York,  where  his  letter  was  written  and 
his  ship  was  moored. 
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It  is  insisted  that  Boston  is  the  place  where  the  contract  was  made, 
and  where  effect  was  given  to  the  representation ;  and  that,  conse- 
quently,  not  only  the  contract,  but  the  inducements  which  led  to  it, 
must  be  controUed  by  the  usages  of  Boston. 

This  is  an  important  question  in  the  law  of  insurance,  and  it  seems 
not  to  have  been  settled  by  any  adjudication  in  this  country ;  and  none 
has  been  cited  from  England.  The  plaintiff's  counsel  contends,  that 
it  is  substantially  a  question  of  seaworthiness,  and  should  be  governed 
by  tlie  same  rule ;  and  he  refers  to  a  decision  in  4  Mason,  439,  as  deci- 
sive of  the  point.  In  that  case  an  insurance  was  made  in  Boston, 
upon  a  British  vessel  belonging  to  the  port  of  Halifax,  in  Nova  Scotia, 
and  the  court  says :  <<  If  the  Boston  standard  of  seaworthiness  should 
essentially  differ  from  that  in  Halifax,  in  respect  to  equipments  for  a 
South  American  voyage  of  this  sort,  it  would  be  pressing  the  argu- 
ment very  far  to  assert  that  the  vessel  must  rise  to  the  Boston  stand 
ard  before  the  policy  could  attach.  Where  a  policy  is  underwritten 
upon  a  foreign  vessel,  belonging  to  a  foreign  country,  the  underwriter 
must  be  taken  to  have  knowledge  of  the  common  usages 
of  trade  in  such  country,  as  to  the  •equipments  of  vessels  [  •SSI  ] 
of  that  class  for  the  voyage  on  which  she  is  destined.  He  ^ 
must  be  presumed  to  underwrite,  upon  the  ground  that  the  vessel 
will  be  seaworthy  in  her  equipments,  according  to  the  general  custom 
of  the  port,  or  at  least,  of  the  country  to  which  she  belongs." 

In  every  policy  there  is  an  implied  warranty  of  seaworthiness,  and 
this  is  a  condition  precedent  on  the  part  of  the  insured.  The  policy 
does  not  attach  unless  the  vessel  be  "properly  manned  and  provided 
with  all  necessary  stores,  and  in  all  respects  fit  for  the  intended  voy- 
age." The  equipment  of  the  vessel  must  depend  upon  the  nature  of 
the  voyage ;  as  a  ship  might  be  seaworthy  for  a  voyage  across  the 
Atlantic,  and  not  for  a  whaling  voyage  in  the  Pacific. 

A  representation  might  embrace  all  the  facts  of  an  implied  war- 
ranty of  seaworthiness ;  but  this  is  wholly  unnecessary,  and  is  seldom 
if  ever  done.  The  representation  is  designed  to  state  the  quality 
and  condition  of  the  ship,  if  that  be  the  object  of  insurance,  so  as  to 
induce  the  underwriters  to  insure  on  reasonable  terms ;  and  it  is  not 
limited  to  the  fact<)  necessary  to  constitute  seaworthiness. 

A  question  of  seaworthiness  is  determined  by  the  usages  of  the 
port  where  the  vessel  is  fitted  out  in  reference  to  the  destined  voy- 
age. But  the  facts  stated  in  a  representation  may  go  beyond  those 
usages,  and  the  insured  is  bound  to  the  extent  of  his  communication, 
whether  verbal  or  written.  In  the  one  case,  the  law  implies  a  defi- 
nite and  fixed  responsibility ;  in  the  other,  the  liability  depends  upon 
the  express  declarations  of  the  insured. 
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If  the  representation  in  this  case  fall  below  the  implied  warranty 
of  seaworthiness,  it  does  not  in  any  degree  aJSfect  such  warranty ;  it 
cannot,  therefore,  be  considered  as  a  substitute  for  the  implied  sea- 
worthiness of  the  ship,  but  as  a  representation  which  entered  into 
the  consideration  of  the  underwriters,  when  they  fixed  the  premium 
of  insurance. 

The  question  then  recurs,  was  the  plaintiff  bound,  in  describing 
the  ship,  to  use  the  appropriate  terms  according  to  the  usage  in  Bos- 
ton or  in  New  York  ?  It  is  said,  the  terms  used  were  calculated  to 
mislead  the  underwriters,  as  they  resided  at  Boston ;  and  in  insuring 
a  "coppered  ship,"  would  of  course  refer  to  a  vessel  which  could  be 

so  appropriately  called  at  Boston. 
[  •  582  ]  The  writer  of  the  letter  is  a  resident  of  the  city  of  New 
York ;  his  letter  was  written  at  that  place ;  and  he  described 
his  vessel  then  in  the  harbor  of  that  city.  What  terms  would  he  be 
supposed  to  use  in  giving  this  description,  those  which  are  peculiar 
to  New  York  or  those  which  are  peculiar  to  Boston  ?  Can  he  be 
presumed  to  know  the  usages  of  Boston  in  this  respect,  and  must  he 
not  be  presumed  to  know  those  of  New  York  ? 

In  making  a  representation  respecting  his  vessel,  his  mind  would 
not  be  directed  to  Boston,  but  to  his  ship  then  in  the  harbor  of  New 
York ;  and  in  describing  her  as  a  "coppered  ship,"  he  would  refer  to 
the  appropriate  designation  at  New  York. 

And  would  not  the  minds  of  the  underwriters  at  Boston,  seeing 
that  the  letter  was  written  at  New  York,  and  represented  a  vessel  in 
the  harbor  of  that  city,  be  very  naturally  directed  to  the  sense  in 
which  the  terms  used  were  viewed  in  that  place  ?  Would  they  not 
inquire  whether  the  words  "coppered  ship"  mean  the  same  thing  at 
New  York  as  at  Boston  ? 

In  a  case  of  seaworthiness,  such  is  admitted  to  be  the  rule ;  cuid  if 
the  representation  be  not  a  warranty  of  seaworthiness,  still,  does  not 
the  reason  of  the  rule  apply  in  the  one  case  as  forcibly  as  in  the 
other  ? 

The  underwriters  are  presumed  to  know  what  constitutes  seawor- 
thiness in  a  foreign  port,  and  to  act  under  this  knowledge ;  and  why 
may  they  not,  with  equal  propriety,  be  presumed  to  know,  on  a  rep- 
resentation, the  usage  at  the  place  where  the  vessel  lies,  and  where 
she  is  described  ?  It  is  but  a  presumed  knowledge  of  usage  in  both 
cases ;  and  which,  in  both  cases,  must  have  the  same  effect  on  the 
rights  of  the  parties.  If,  therefore,  the  rule  be  applicable  to  a  case 
of  seaworthiness,  it  must  be  equally  so  to  a  case  of  representation. 

The  underwriters  are  presumed  to  know  the  usages  of  foreign  ports 
to  which  insured  vessels  are  destined;  also  the  usages  of  trade  and 
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the  political  condition  of  foreign  nations.  Men  who  engage  in  this 
business  are  seldom  ignorant  of  the  risks  they  incur ;  and  it  is  their 
interest  to  make  themselves  acquainted  with  the  usages  of  the  differ- 
ent ports  of  their  own  country  and  also  those  of  foreign  countries. 
This  knowledge  is  essentially  connected  with  their  ordinary 
business ;  and  by  *  acting  on  the  presumption  that  they  [  *  583  ] 
possess  it,  no  violence  or  injustice  is  done  to  their  interests. 

It  would,  therefore,  seem  to  be  reasonable  to  conclude  that  the  de- 
fendants, when  they  made  the  insurance,  were  not  misled  by  the  rep- 
resentation of  the  plaintiff.  That  they  must  have  considered  the  ship 
to  be  described  according  to  the  New  York  usage ;  such,  at  least,  is 
the  presumption  which  arises  from  the  facts,  and  in  strict  analogy  to 
other  cases.  The  circuit  court,  therefore,  erred  in  their  instruction  to 
the  jury,  that  the  representation  was  to  be  construed  by  the  usage  in 
Boston. 

The  2d  instruction  of  the  court  to  which  exception  was  taken  is, 
"that  although  the  terms  of  the  letter  applying  for  insurance  were 
not  to  be  considered  a  technical  warranty,  yet,  if  the  coppering  of  the 
ship,  GU9  stated  in  the  letter  on  which  the  insurance  was  made,  was 
substantially  untrue  and  incorrect  in  a  point  material  to  the  risk, 
such  a  misrepresentation  would  discharge  the  underwriters,  although 
the  ship  was  partially  coppered,  and  although  the  loss  did  not  arise 
from  any  deficiency  in  the  coppering." 

Taking  this  instruction  as  disconnected  with  the  first  one,  the  prin- 
ciple asserted  is  undoubtedly  correct.  It  is  upon  the  representation 
that  the  underwriters  are  enabled  to  calculate  the  risk  and  fix  the 
amount  of  the  premium ;  and  if  any  fact  material  to  the  risk  be  mis-  ' 
represented,  either  through  fraud,  mistake,  or  negligence,  the  policy 
is  avoided.  It  is,  therefore,  immaterial  in  what  way  the  loss  may 
arise,  where  there  has  been  such  a  misrepresentation  as  to  make  void 
the  policy. 

The  4th  instruction  excepted  to,  will  be  next  considered,  as  it  em- 
braces the  principle  asserted  in  the  3d.  The  judge  charged,  "that  if 
the  jury  should  find,  that  in  the  Pacific  Ocean  worms  ordinarily  assail 
and  enter  the  bottom  of  vessels,  then  the  loss  of  a  vessel  destroyed 
by  worms  would  not  be  a  loss  within  the  policy." 

This  is  an  important  question,  and  it  seems  now  for  the  first  time 
to  be  brought  before  this  court. 

In  1796,  the  case  of  Rhol  v.  Parr  was  tried,  which  involved  this 
question,  before  Lord  Eenyon  and  a  special  jury,  at  nisi  pHus^  re- 
ported in  1  Espinasse,  445.     His  lordship  said,  that  "it  appeared  to 
him  a  question  of  fact  rather  than  of  law,  such  as  the  jury 
were  competent  to  decide  on,  from  the  opinion  on  the  *  sub-   [  *  584  ] 
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ject  adopted  by  the  underwriters  and  mjerchants.''  And  "the  jury 
found  that  it  was  not  a  loss  within  the  term  of  'perils  of  the  sea,' 
in  policies  of  insurance,  and  of  course  that  the  plaintiff  could  not 
recover  for  a  total  loss." 

There  seems  to  have  been  a  general  acquiescence  in  this  decision 
in  England,  as  it  has  never  been  overruled. 

In  the  case  of  Arnold  Martin  and  others  v.  The  Salem  Marine  Insur- 
ance Company,  reported  in  2  Mass.  420,  the  court  expressly  rec- 
ognized the  doctrine  laid  down  in  the  case  of  Rhol  v.  Parr.  But 
this  doctrine  is  controverted  in  the  case  of  Garrigues  v.  Coxe,  1  Binn. 
596;  and  in  Depeyster  v.  The  Commercial  Insurance  Company, 
2  Caines,  90,  Mr,  Justice  Livingston  said  that  he  did  not  "mean  to 
be  understood  as  subscribing  to  the  nisi  prius  opinion  of  Lord  Ken- 
yon  in  the  case  of  Rhol  r.  Parr,  that  it  was  not  necessary  to  decide 
in  the  case  whether  the  loss  by  worms  was  within  the  policy. 

It  was  well  remarked  by  Lord  Kenyon,  that  whether  a  destruction 
by  worms  be  within  the  policy  was  a  question  of  fact  rather  than  of 
law,  and  could  be  best  ascertained  by  a  jury  from  the  opinion  of  un- 
derwriters and  merchants.  This  was  a  msi  prius  decision ;  but  it 
gave  such  general  satisfaction  to  both  merchants  and  underwriters, 
and  all  others  concerned,  as  never  to  have  been  questioned  in  Eng- 
land. It  was  the  establishment  of  a  usage  by  the  opinions  of  those 
most  competent  to  judge  of  its  reasonableness  and  propriety ;  and 
the  approbation  which  has  since  been  given  to  it  in  England  by  ac- 
quiescence, may  well  constitute  it  a  rule  in  that  country  by  which 
contracts  of  insurance  are  governed.  And  independent  of  the  fact  of 
its  having  been  adopted  by  the  supreme  court  of  Massachusetts,  is 
not  the  decision  entitied  to  great  consideration  in  this  country  ?  It 
comes  from  the  same  source  from  which  the  principles  of  our  com- 
mercial law  are  derived,  and  to  some  extent,  the  forms  of  our  com- 
mercial contracts.  Would  it  not  be  reasonable  to  suppose  that  these 
contracts  are  entered  into  with  a  knowledge  of  the  rule  by  which 
they  are  construed  in  the  most  commercial  country,  if  our  own  courts 
had  adopted  no  rule  on  the  subject  ?  But  in  the  present  case,  the 
opinion  of  Lord  Kenyon  having  been  adopted  in  Massachusetts,  the 
rule  must  certainly  apply  to  all  contracts  made  and  to  be  executed 

in  that  State. 
[  *  686  ]  *  The  courts  in  their  instruction,  did  not  lay  down  the 
rule  broadly,  that  a  destruction  by  worms  was  not  within 
the  policy :  but  the  jury  were  told,  that  if,  "  in  the  Pacific  Ocean, 
worms  ordinarily  assail  and  enter  the  bottoms  of  vessels,  then  the 
loss  of  a  vessel  destroyed  by  worms,  would  not  be  a  loss  within  the 
policy."     In  other  words,  if  the  vessel  was  lost  by  an  ordinary  occur- 
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rence  in  the  Pacific  Ocean,  it  was  a  loss  against  which  the  under- 
writers did  not  insure.  In  an  enlarged  sense,  all  losses  which  occur 
from  maritime  adventures,  may  be  said  to  arise  from  the  perils  of  the 
sea,  but  the  underwriters  are  not  bound  to  this  extent.  They  insure 
against  losses  from  extraordinary  occurrences  only;  such  as  stress  of 
weather,  winds,  and  waves,  lightning,  tempests,  rocks,  &c.  These 
are  understood  to  be  the  "  perils  of  the  sea  "  referred  to  in  the  policy, 
and  not  those  ordinary  perils  which  every  vessel  must  encounter. 

If  worms  ordinarily  perforate  every  vessel  which  sails  in  a  certain 
sea,  is  not  a  risk  of  injury  from  them,  as  common  to  every  vessel 
which  sails  on  that  sea,  as  the  ordinary  wear  and  decay  of  a  vessel 
on  other  seas  ?  The  progress  of  the  injury  may  be  far  more  rapid  in 
the  one  case  than  in  the  other ;  but  do  they  not  both  arise  from 
causes  peculiar  to  the  different  seas ;  and  which*  affect,  in  the  same 
way,  all  vessels  that  enter  into  them  ?  Li  one  sea,  the  aggregation 
of  marine  substances  which  attach  to  the  bottom  of  the  vessel  may 
possibly  produce  a  loss ;  in  another,  a  loss  may  be  more  likely  to  occur 
through  the  agency  of  worms.  Can  either  of  these  losses  be  said  to 
have  been  produced  by  extraordinary  occurrences?  Does  not  the 
cause  of  the  injury  exist  in  each  sea,  though  in  different  degrees ;  and 
against  which  it  is  as  necessary  to  guard,  as  to  prevent  the  submer- 
sion of  a  ship,  by  having  its  seams  well  closed  ? 

In  the  form  in  which  the  instruction  under  consideration  was  given, 
this  court  think  there  is  no  error.  If  it  be  desirable  to  be  insured 
against  this  Active  agent  which  infests  southern  seas,  it  may  be  spe- 
cially named  in  the  policy. 

The  third  instruction  objected  to  is :  "  That  if  there  was  no  mis- 
representation in  regard  to  the  ship,  and  she  substantially  corre- 
sponded with  the  representation,  stiU,  if  the  injury  which  occurred- at 
the  Cape  de  Verds  were  reparable,  and  could  have  been  re- 
paired there,  or  at  8t  Salvador,  or  at  any  other  port  at  *  which  [  *  586  ] 
the  vessel  stopped  in  the  course  of  the  voyage,  the  master 
was  bound  to  have  caused  such  repairs  to  be  made,  if  they  were  ma- 
terial to  prevent  any  loss.  And  if  he  omitted  to  make  such  repairs, 
because  he  did  not  deem  them  necessary,  and  if,  by  such  neglect, 
alone,  the  subsequent  loss  of  the  ship  by  worms  was  occasioned,  the 
underwriters  are  not  liable  for  any  such  loss  so  occasioned." 

If  the  loss  by  worms  is  not  within  the  policy,  as  has  already  been 
considered  under  the  4th  instruction ;  it  must  at  once  be  seen,  that 
the  court  did  not  err  in  giving  this  instruction.  The  negligence  or 
vigilance  of  the  master  could  be  of  no  importance,  under  the  circum- 
stances, in  regard  to  the  liability  of  the  underwriters. 

The  other  instructions  in  the  case,  relate  to  the  loss  of  the  vessel 
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by  worms,  and  the  representation  made  by  the  plaintiff;  and  as  they 
do  not  raise  any  distinct  point,  which  has  not  already  been  substan- 
tially considered,  it  is  unnecessary  to  enter  into  a  special  examination 
of  them. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 

8  H.  234. 


Ex  parte  Martha  Bradstreet,  in  the  Matter  of  Martha  Brad- 
street,  Demandant,  v.  Henry  Huntington,  Tenant. 

8  F.  586. 

A  mandamus  cannot  be  used  to  control  the  discretion  of  an  inferior  conrt  as  to  the  proceed- 
ings intermediate  between  the  institation  of  a  suit  and  its  trial,  and  if  the  judge  acts  oppres- 
sively, this  is  not  the  tribunal  to  which  to  applj. 

Motion  for  a  role  to  show  cause  why  a  mandamus  should  not  issue  to  order  a  judgment  to  be 
entered  on  a  verdict,  refused ;  it  appearing  that  a  motion  for  a  new  trial  was  under  adrise- 
ment. 

The  case  is  stated  in  the  opinion  of  the  court 

Janes,  for  the  motion. 

[  *  689  ]      •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  motioi\is  for  an  attachment  against  the  judge  of  the 
northern  district  of  New  York,  for  a  contempt  of  this  court  in  refusing 
to  obey  its  mandamus,  directing  him  to  reinstate  certain  suits  which 
had  been  dismissed  from  the  docket  of  that  court,  and  to  proceed  to 
adjudicate  them  according  to  law. 

The  suits  were  reinstated  and  ordered  for  trial  as  directed  by  this 
court ;  but  delays  have  taken  place  so  that  a  verdict  has  been  given 
in  only  one  of  them,  and  in  that  judgment  has  not  yet  been  rendered. 

The  motion  for  the  attachment  is  supported  by  an  affidavit  of  the 
party,  verified  by  the  counsel,  giving,  at  great  length,  a  history  of  the 
proceedings  which  have  taken  place  in  these  causes,  both  before  and 
since  the  mandamus  vt^ja  awarded.  It  alleges,  that  since  the 
[  •  690  ]  causes  have  been  reinstated  delays  have  *  taken  place  which 
are  detailed  at  great  length,  and  are  considered  as  amount- 
ing to  a  contempt  of  this  court,  by  disregarding  its  mandamus. 

We  have  only  to  say,  that  a  judge  must  exercise  his  discretion  in 
those  intermediate  proceedings  which  take  place  between  the  institu- 
tion and  trial  of  a  suit ;  and  if  in  the  performance  of  this  duty  he 
acts  oppressively,  it  is  not  to  this  court  that  application  is  to  be 
made. 
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A  mandamus^  or  a  rule  to  show  cause  why  a  mandamus  should  not 
issue,  is  asked  in  the  case  in  which  a  verdict  has  been  given,  for  the 
purpose  of  ordering  the  judge  to  enter  up  judgment  upon  the  verdict. 
The  affidavit  itself  shows  that  judgment  is  suspended  for  the  purpose 
of  considering  a  motion  which  has  been  made  for  a  new  trial.  The 
verdict  was  given  at  the  last  term,  and  we  imderstand  it  is  not 
unusual  in  the  State  of  New  York,  for  a  judge  to  hold  a  motion 
for  a  new  trial  under  advisement  till  the  succeeding  term.  There  is 
then  nothing  extraordinary  in  the  fact,  that  Judge  Conklin  should  take 
time  till  the  next  term  to  decide  on  the  motion  for  a  new  trial.  This 
court  entertains  no  doubt  of  his  power  to  grant  it 

We  do  not  think  that  an  attachment  ought  to  be  awarded,  nor  do 
we  think  that  the  present  state  of  the  case  in  which  a  verdict  has 
been  rendered,  would  justify  this  court  in  directing  a  rule  to  show 
cause  why  a  mandamtts  should  not  be  issued. 

The  motion  is  dismissed. 

9  P.  573;  14  P.  599,  614. 


Henry  Wheaton  and  Robert  Donaldson,  Appellants,  v.  Richard 
Peters  and  John  Grioo. 

8  P.  591. 

In  the  United  States,  an  anthor  has  no  exclnsive  property  in  a  published  woric  except  nnder 
some  act  of  congress.  Under  the  act  of  May  31,  1790,  (1  Stats,  at  Large,  124,)  an  author 
obtains  no  such  exclnsiTe  right,  unless  he  complies  with  the  requirements  of  the  3d  and 
4th  sections  of  the  act,  by  giving  public  notice  in  the  newspapers,  and  depositing  a  copy  of 
the  work  in  the  department  of  stater. 

The  reporter  of  this  court  can  have  no  copyright  in  the  written  opinions  delivered  by  the 
court 

Appeal  firom  the  circuit  court  of  the  United  States  for  the  district 
of  Pennsylvania. 

The  case  is  stated  in  the  opinion  of  the  court 

Paine  and  Webster^  for  the  appellant 

IngersoU  and  Sergeantj  contr^ 

*  AFIiEAN,  J.,  delivered  the  opinion  of  the  court  [  *  593  ] 

<«  The  complainants  in  their  bill  state  that  Hemy  Wheaton 
is  the  author  of  twelve  books  or  volumes,  of  the  reports  of  cases 
argued  and  adjudged  in  the  supreme  court  of  the  United  States,  and 
commonly  known  as  Wheaton's  Reports ;  which  contain  a  connected 
and  complete  series  of  the  decisions  of  said  court,  firom  the  yecur  1816 
until  the  year  1827.     That  before  the  first  volume  wa>9  published,  the 
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Baid  Wheaton  sold  and  transferred  his  copyright  in  the  said  volume 
to  Matthew  Carey,  of  Philadelphia;  who,  before  the  publication, 
deposited  a  printed  copy  of  the  title-page  of  the  volume  in  the  clerk's 
oiBce  of  the  district  court  of  the  eastern  district  of  Penn- 
[  *  594  ]  sylvania,  where  he  *  resided.  That  the  same  was  recorded 
by  the  said  clerk  according  to  law,  and  that  a  copy  of  the 
said  record  was  caused  by  said  Carey  to  be  inserted  at  full  length  in 
the  page  immediately  following  the  title  of  said  book.  And  the 
complainants  further  state  that  they  have  been  informed,  and  believe 
that  all  things  which  are  necessary  and  requisite  to  be  done  in  and 
by  the  provisions  of  the  acts  of  congress  of  the  United  States,  passed 
the  31st  day  of  May,  1790,  and  the  29th  day  of  April,  1802,'  for  the 
purpose  of  securing  to  authors  and  proprietors  the  copyrights  of 
books,  and  for  other  purposes,  in  order  to  entitle  the  said  Carey  to 
the  benefit  of  the  said  acts,  have  been  done. 

"  It  is  further  stated  that  said  Carey  afterwards  conveyed  the  copy- 
right in  the  said  volume  to  Matthew  Carey,  Henry  C.  Carey,  and 
Isaac  Lea,  trading  under  the  firm  of  Matthew  Carey  and  Sons ;  and 
that  said  firm,  in  the  year  1821,  transferred  the  said  copyright  to  the 
complainant,  Robert  Donaldson.  That  this  pmrchase  was  made  by 
an  arrangement  with  the  said  Henry  Wheaton,  with  the  expectation 
of  a  renewal  of  the  right  of  the  said  Henry  Wheaton  under  the  pro- 
visions of  the  said  acts  of  congress ;  of  which  renewal  he,  the  said 
Robert  Donaldson,  was  to  have  the  benefit,  until  the  first  and  second 
editions  of  the  said  volume  which  he,  the  said  Donaldson,  was  to 
publish,  should  be  sold.  That  at  the  time  the  purchase  was  made 
from  Carey  and  Sons,  a  purchase  was*  also  made  of  the  residue  of 
the  first  edition  of  the  first  volume,  which  they  had  on  hand ;  and  in 
the  year  1827  he  published  another  edition  of  said  volume,  a  part  of 
which  still  remains  unsold. 

"  The  bill  further  states  that  for  the  purpose  of  continuing  to  the 
said  Henry  Wheaton  the  exclusive  right,  under  the  provisions  of  the 
said  acts  of  congress,  to  the  copy  of  the  said  volume  for  the  further 
term  of  fourteen  years,  after  the  expiration  of  the  term  of  fourteen 
years  from  the  recording  of  the  title  of  the  said  volume  in  the  clerk's 
office  as  aforesaid;  the  said  Robert  Donaldson,  as  the  agent  of 
Wheaton,  within  six  months  before  the  expiration  of  the  said  first 
term  of  fourteen  years,  deposited  a  printed  copy  of  the  title  of  the 
said  volume  in  the  clerk's  office  of  the  district  court  of  the  southern 
district  of  New  York,  where  the  said  Wheaton  then  resided ;  and 
caused  the  said  title  to  be  a  second  time  recorded  in  the  said  clerk's 

f  2  Stats,  at  Large,  171. 
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office ;  and  also  caused  a  copy  of  the  said  record  to  be  a 
second  time  published  *  in  a  newspaper  printed  in  the  said  [  *  595  ] 
city  of  New  York,  for  the  space  of  four  weeks,  arid  deliv- 
ered a  copy  of  the  said  book  to  the  secretary  of  state  of  the  United 
States ;  and  that  all  things  were  done  agreeably  to  the  provisions  of 
the  said  act  of  congress  of  May  31,  1790,  and  within  six  months 
before  the  expiration  of  the  scdd  term  of  fourteen  years. 

'^  The  same  allegations  are  made  as  to  all  the  other  volumes  which 
have  been  published ;  that  the  entry  was  made  in  the  clerk's  office 
and  notice  given  by  publication  in  a  newspaper,  before  the  publica- 
tion of  each  volume ;  and  that  a  copy  of  each  volume  was  deposited 
in  the  department  of  state. 

'^  The  complainants  charge  that  the  defendants  have  lately  pub- 
lished and  sold,  or  caused  to  be  sold,  a  volume  called  ^  Condensed 
Reports  of  Cases  in  the  Supreme  Court  of  the  United  States,'  con- 
taining the  whole  series  of  the  decisions  of  the  court  from  its  organ- 
ization to  the  commencement  of  Peters's  Reports  at  January  term, 
1827.  That  this  volume  contains,  without  any  material  abbreviation 
or  alteration,  all  the  reports  of  cases  in  the  said  first  volume  of 
Wheaton's  Reports,  and  that  the  publication  and  sale  thereof  is  a 
direct  violation  of  the  complainants'  rights,  and  an  injunction,  &c«, 
is  prayed. 

"  The  defendants  in  their  answer  deny  that  their  publication  was 
an  infringement  of  the  complainants'  copyright,  if  any  they  had ;  and 
further  deny  that  they  had  any  such  right,  they  not  having  complied 
with  all  the  requisites  to  the  vesting  of  such  right  under  the  acts  of 
congress." 

The  bill  of  the  complainants  was  dismissed  by  the  decree  of  the 
circuit  court ;  and  they  appealed  to  this  court' 

*  Some  of  the  questions  which  arise  in  this  case  are  as  [  *  654  ] 
novel,  in  this  country,  as  they  are  interesting.  But  one  case 
involving  similar  principles,  except  a  decision  by  a  state  court,  has 
occurred;  and  that  was  decided  by  the  circuit  court  of  the  United 
States  for  the  district  of  Pennsylvania,  from  whose  decree  no  appeal 
was  taken. 

The  right  of  the  complainants  must  be  first  examined.  If  this 
right  shall  be  sustained  as  set  forth  in  the  bill,  and  the  defendants 
shall  be  proved  to  have  violated  it,  the  court  will  be  bound  to  give 
the  appropriate  redress. 

The  complainants  assert  their  right  on  two  grounds. 

^  The  case  was  decided  in  the  circnit  court  b^  Judge  HoPsmsoN,  Mr.  Justkso 
Baldwin  having  been  absent  on  the  argument  and  decLnon  thereof. 
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First,  under  the  common  law. 

Secondly,  under  the  acts  of  congress. 

And  they  insist,  in  the  first  place,  that  an  author  was  entitled,  at 
common  law,  to  a  perpetual  property  in  the  copy  of  his  works,  and 
in  the  profits  of  their  publication ;  and  to  recover  damages  for  its 
injury,  by  an  action  on  the  case,  and  to  the  protection  of  a  court  of 
equity. 

In  support  of  this  proposition,  the  counsel  for  the  complainants 
have  indulged  in  a  wide  range  of  argument,  and  have  shown  great 
industry  and  ability.  The  limited  time  allowed  for  the  preparation 
of  this  opinion,  will  not  admit  of  an  equally  extended  consideration 
of  the  subject  by  the  court 

Perhaps  no  topic  in  England  has  excited  more  discussion  among 
literary  and  tedented  men,  than  that  of  the  literary  property  of  authors. 
So  engrossing  was  the  subject,  for  a  long  time,  as  to  leave 
[  *  655  ]  few  neutrals,  among  those  who  were  distinguished  *  for  their 
learning  and  ability.  At  length  the  question,  whether  the 
copy  of  a  book  or  literary  composition  belongs  to  the  author  at  com- 
mon law,  was  brought  before  the  court  of  king's  bench,  in  the  great 
case  of  Miller  v,  Taylor,  reported  in  4  Burr.  2303.  This  was  a  case 
of  great  expectation,  and  the  four  judges,  in  giving  their  opinions, 
seriatenij  exhausted  the  argument  on  both  sides.  Two  of  the  judges, 
and  Lord  Mansfield,  held  that,  by  the  common  law,  an  author  had  a 
literary  property  in  his  works ;  and  they  sustained  their  opinion  with 
very  great  ability.  Mr.  Justice  Yeates,  in  an  opinion  of  great  length, 
and  with  an  ability,  if  equalled,  certainly  not  surpassed,  maintained 
the  opposite  ground. 

Previous  to  this  case,  injunctions  had  issued  out  of  chancery  to 
prevent  the  publication  of  certain  works,  at  the  instance  of  those  who 
clcdmed  a  property  in  the  copyright,  but  no  decision  had  been  given. 
And  a  case  had  been  commenced,  at  law,  between  Tonson  and  Col- 
lins, on  the  same  ground,  and  was  argued  with  great  ability,  more 
than  once,  and  the  court  of  king's  bench  were  about  to  take  the 
opinion  of  all  the  judges,  when  they  discovered  that  the  suit  had 
been  brought  by  coUusion,  to  try  the  question,  and  it  was  dismissed. 

This  question  was  brought  before  the  house  of  lords,  in  the  case 
of  Donaldson  v.  Beckett  and  others,  reported  in  4  Burr.  2408. 

Lord  Mansfield,  being  a  peer,  through  feelings  of  delicacy,  declined 
giving  any  opinion.  The  eleven  judges  gave  their  opinions  on  the 
following  points.  1.  Whether  at  common  law  an  author  of  any 
book  or  literary  composition,  had  the  sole  right  of  first  printing,  and 
publishing  the  same  for  sale ;  and  might  bring  an  action  against  any 
person  who  printed,  published,  and  sold  the  same  without  his  coaaent. 
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On  this  question  there  were  eight  judges  in  the  affirmative,  and  three 
in  the  negative. 

2.  If  the  author  had  such  right  originally,  did  the  law  take  it 
away,  upon  his  printing  and  publishing  such  book  or  literary  compo- 
sition ;  and  might  any  person,  afterward,  reprint  and  sell,  for  his  own 
benefit-,  such  book  or  literary  composition,  against  the  will  of  the 
author?  This  question  was  answered  in  the  affirmative,  by  four 
judges,  and  in  the  negative  by  seven. 

3.  If  such  action  would  have  lain,  at  common  law,  is  it  taken 
away  by  the  statute   of  8  Anne;  and  is  an  author,  by  the 

•  said   statute,  precluded   from   every  remedy,   except  on  [  *  656  ] 
the  foundation  of  the  said  statute,  and  on  the  terms  of  the 
conditions. prescribed  thereby?      Six  of  the  judges,  to  five,  decided 
that  the  remedy  must  be  under  the  statute. 

4.  Whether  the  author  of  any  literary  composition,  and  his 
assigns,  had  the  sole  right  of  printing  and  publishing  the  same  in 
perpetuity,  by  the  common  law.'  Which  question  was  decided  in 
favor  of  the  author,  by  seven  judges  to  four. 

6.  Whether  this  right  is  any  way  impeached,  restrained,  or  taken 
away,  by  the  statute  8  Anne.  Six,  to  five  judges,  decided  that  the 
right  is  taken  away  by  the  statute.  And  the  lord  chancellor,  second- 
ing Lord  Camden's  motion  to  reverse,  the. decree  was  reversed. 

It  would  appear  firom  the  points  decided  that  a  majority  of  the 
judges  were  in  favor  of  the  common  law  right  of  authors,  but  that 
the  same  had  been  taken  away  by  the  statute. 

The  title  and  preamble  of  the  statute,  8  Anne,  c.  19,  is  as  follows : 
"  An  act  for  the  encouragement  of  learning  by  vesting  the  copies  of 
printed  books  in  the  authors  or  purchasers  of  such  copies,  during  the 
times  therein  mentioned. 

"  Whereas  printers,  booksellers,  and  other  persons,  have  of  late 
frequently  taken  the  liberty  of  printing,  reprinting,  and  publishing,  or 
causing  to  be  printed,  reprinted,  and  published,  books  and  other 
writings  without  the  consent  of  the  authors  or  proprietors  of  such 
books  and  writings,  to  their  very  great  detriment,  and  too  often  to  the 
ruin  of  them  and  their  families,"  &c. 

In  7  Term  Rep.  627,  Lord  Kenyon  says :  "  All  arguments  in  ihe 
support  of  the  rights  of  learned  men  in  their  works,  must  ever  be 
heard  with  great  favor  by  men  of  liberal  minds  to  whom  they  aj«e 
addressed.  It  was  probably  on  that  account  that  when  the  great 
question  of  literary  property  was  discussed,  some  judges  of  enlight- 
ened understanding  went  the  length  of  maintaining  that  the  right  of 
publication  rested  exclusively  in  the  authors  and  those  who  claimed 
under  them  for  all  time ;  but  the  other  opinion  finally  prevailed,  which 
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established  that  the  right  was  confined  to  the  times  limited  by  the 
act  of  parliament  And,  that,  I  have  no  doubt,  was  the  right 
decision." 

And  in  the  case  of  the  University  of  Cambridge  v.  Bryer,  16  East, 
319,  Lord  Ellenborough  remarked:  "  It  has  been  said  that 
[  •  657  ]  'the  statute  of  8  Anne  has  three  objects ;  but  I  cannot  sub- 
divide the  first  two ;  I  think  it  has  only  two.  The  counsel 
for  the  plaintiffs  contended  that  there  was  no  right  at  common  law ; 
and  perhaps  there  might  not  be ;  but  of  that  we  have  not  particularly 
any  thing  to  do." 

Prom  the  above  authorities,  and  others  which  might  be  referred  to 
if  time  permitted,  the  law  appears  to  be  well  settled  in  England, 
that,  since  the  statute  of  8  Anne,  the  literary  property  of  an  author 
in  his  works  can  only  be  asserted  under  the  statute.  And  that,  not- 
withstanding the  opinion  of  a  majority  of  the  judges  in  the  great 
case  of  Miller  v.  Taylor,  4  Burr.  2303,  was  in  favor  of  the  common 
law  right  before  the  statute,  it  is  still  considered,  in  England,  as  a 
question  by  no  means  firee  firom  doubt. 

That  an  author,  at  common  law,  has  a  property  in  his  manuscript, 
and  may  obtain  redress  against  any  one  who  deprives  him  of  it,  or 
by  improperly  obtaining  a  copy,  endeavors  to  realize  a  profit  by  its 
publication,  cannot  be  doubted  ;  but  this  is  a  very  different  right  from 
that  which  asserts  a  perpetual  and  exclusive  property  in  the  future 
publication  of  the  work,  after  the  author  shall  have  published  it  to 
the  world.  * 

The  argument  that  a  literary  man  is  as  much  entitled  to  the  prod- 
uct of  his  labor  as  any  other  member  of  society,  cannot  be  contro- 
verted. And  the  answer  is,  that  he  realizes  this  product  by  the  trans- 
fer of  his  manuscripts,  or  in  the  sale  of  hb  works  when  first  pub- 
lished. 

A  book  is  valuable  on  account  of  the  matter  it  contains,  the  ideas 
it  communicates,  the  instruction  or  entertainment  it  affords.  Does 
the  author  hold  a  perpetual  property  in  these  ?  Is  there  an  implied 
contract  by  every  purchaser  of  his  book,  that  he  may  realize  what- 
ever instruction  or  entertainment  which  the  reading  of  it  shall  give, 
but  shall  not  write  out  or  print  its  contents  ? 

In  what  respect  does  the  right  of  an  author  differ  from  that  of  an 
individual  who  has  invented  a  most  useful  and  valuable  machine  ? 
In  the  production  of  this,  his  mind  has  been  as  intensely  engaged,  as 
loqg,  and,  perhaps,  as  usefully  to  the  public,  as  any  distinguished 
author  in  the  composition  of  his  book. 

The  result  of  their  labors  may  be  equally  beneficial  to 
[  •  668  J  *  society,  and  in  their  respective  spheres  they  may  be  alike 
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distinguished  for  mental  vigor.  Does  the  common  law  give  a  per- 
petual right  to  the  author,  and  withhold  it  from  the  inventor? 
And  yet  it  has  never  been  pretended  that  the  latter  could  hold,  by  the 
common  law,  any  property  in  his  invention,  after  he  shall  have  sold 
it  publicly. 

It  would  seem,  therefore,  that  the  existence  of  a  principle  may 
well  be  doubted,  which  operates  so  unequally.  This  is  not  a  charac- 
teristic of  the  common  law.  It  is  said  to  be  founded  on  principles 
of  justice,  and  that  all  its  rules  must  conform  to  sound  reason. 

Does  not  the  man  who  imitates  the  machine  profit  as  much  by  the 
labor  of  another,  as  he  who  imitates  or  republishes  a  book  ?  Can 
there  be  a  difference  between  the  types  and  press  with  which  one  is 
formed,  and  the  instruments  used  in  the  construction  of  the  others  ? 

That  every  man  is  entitled  to  the  fruits  of  his  own  labor  must  be 
admitted ;  but  he  can  enjoy  them  only,  except  by  statutory  provision, 
under  the  rules  of  property,  which  regulate  society,  and  which  define 
the  rights  of  things  in  general. 

But,  if  the  common  law  right  of  authors  were  shown  to  exist  in 
England,  does  the  same  right  exist,  and  to  the  same  extent,  in  this 
country  ? 

It  is  clear,  there  can  be  no  common  law  of  the  United  States. 
The  federal  government  is  composed  of  twenty-four  sovereign  and 
independent  States;  each  of  which  may  have  its  local  usages,  cus- 
toms, and  common  law.  There  is  no  principle  which  pervades  the 
Union,  and  has  the  authority  of  law,  that  is- not  embodied  in  the  con- 
stitution or  laws  of  the  Union.  The  common  law  could  be  made  a 
part  of  our  federal  system,  only  by  legislative  adoption. 

When,  therefore,  a  common  law  right  is  asserted,  we  must  look  to 
the  State  in  which  the  controversy  originated.  And  in  the  case 
under  consideration,  as  the  copyright  was  entered  in  the  clerk's  office 
of  the  district  court  of  Pennsylvania,  for  the  first  volume  of  the  book 
in  controversy,  and  it  was  published  in  that  State,  we  may  inquire, 
whether  the  common  law,  as  to  copyrights,  if  any  existed,  was 
adopted  in  Pennsylvania. 

It  is  insisted,  that  our  ancestors,  when  they  migrated  to 
this  *  country,  brought  with  them  the  English  common  law,  [  *  659  ] 
as  a  part  of  their  heritage. 

That  this  was  the  case,  to  a  limited  extent,  is  admitted.  No  one 
will  contend  that  the  common  law,  as  it  existed  in  England,  has 
ever  been  in  force,  in  all  its  provisions,  in  any  State  in  this  Union. 
It  was  adopted,  so  far  only  as  its  principles  were  suited  to  the  con- 
dition of  the  colonies ;  and  from  this  circumstance  we  see,  what  is 
common  law  in  one  State,  is  not  so  considered  in  another.     The 
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judicial  decisions,  the  usages  and  customs  of  the  respective  States, 
must  determine  how  far  the  common  law  has  been  introduced  and 
sanctioned  in  each. 

In  the  argument,  it  was  insisted  that  no  presumption  could  be 
drawn  against  the  existence  of  the  common  law,  as  to  copyrights,  in 
Pennsylvania,  from  the  fact  of  its  never  having  been  asserted,  until 
the  commencement  of  this  suit 

It  may  be  true,  in  general,  that  the  failure  to  assert  any  particular 
right,  may  afford  no  evidence  of  the  non-existence  of  such  right. 
But  the  present  case  may  well  form  an  exception  to  this  rule. 

If  the  common  law,  in  all  its  provisions,  has  not  been  introduced 
into  Pennsylvania,  to  what  extent  has  it  been  adopted  ?  Must  not 
this  court  have  some  evidence  on  this  subject  ?  K  no  right,  such  as 
is  set  up  by  the  complainants,  has  heretofore  been  asserted,  no  cus- 
tom or  usage  established,  no  judicial  decision  been  given,  can  the 
conclusion  be  justified,  that,  by  the  common  law  of  Pennsylvania, 
an  author  has  a  perpetual  property  in  the  copyright  of  his  works  ? 

These  considerations  might  well  lead  the  court  to  doubt  the  exist- 
ence of  this  law  in  Pennsylvania ;  but  there  are  others  of  a  more 
conclusive  character. 

The  question  respecting  the  literary  property  of  authors  was  not 
made  a  subject  of  judicial  investigation  in  England  until  1760  ;  and 
no  decision  was  given  until  the  case  of  Miller  v.  Taylor  was  decided 
in  1769.  Long  before  this  time,  the  colony  of  Pennsylvania  was 
settled.  What  part  of  the  common  law  did  Penn  and  his  associates 
bring  with  them  from  England  ? 

The  literary  property  of  authors,  as  now  asserted,  was  then  un- 
known in  that  country.  Laws  had  been  passed  regulating  the  pub- 
lication of  new  works  under  license.  And  the  king,  as  the 
[  •  660  ]  head  of  the  church  and  the  state,  claimed  the  exclusive  *  right 
of  publishing  the  acts  of  parliament,  the  Book  of  Common 
Prayer,  and  a  few  other  books. 

No  such  right  at  the  common  law  had  been  recognized  in  England, 
when  the  colony  of  Penn  was  organized.  Long  afterwards,  literary 
property  became  a  subject  of  controversy,  but  the  question  was 
involved  in  great  doubt  and  perplexity ;  and  a  little  more  than  a 
century  ago  it  was  decided  by  the  highest  judicial  court  in  Eng- 
land, that  the  right  of  authors  could  not  be  asserted  at  common 
law,  but  under  the  statute.  The  statute  of  8  Anne  was  passed  in 
1710. 

Can  it  be  contended  that  this  common  law  right,  so  involved  in 
doubt  as  to  divide  the  most  learned  jurists  of  England,  at  a  period 
in  her  history  as  much  distinguished  by  learning  and  talents  as  any- 


Digitized  by  LjOOQIC 


JANUARY    TERM,    1884.  231 

Wheaton  and  Donaldson  v,  Peters  and  Grigg.    8  P. 

other,  was  brought  into  the  wilds  of  Pennsylvania  by  its  first  adven- 
turers ?  Was  it  suited  to  their  condition  ? 

But  there  is  another  view  still  more  conclusive. 

In  the  8th  section  of  the  first  article  of  the  constitution  of  the 
United  States  it  is  declared,  that  congress  shall  have  power  "  to  pro- 
mote the  progress  of  science  and  useful  arts,  by  securing  for  limited 
times,  to  authors  and  inventors  the  exclusive  right  to  their  respective 
writings  and  discoveries."  And  in  pursuance  of  the  power  thus 
delegated,  congress  passed  the  act  of  the  31st  of  May,  1790. 

This  is  entitled  "  An  act  for  the  encouragement  of  learning,  by 
securing  the  copies  of  maps,  charts,  and  books,  to  the  authors  and 
proprietors  of  such  copies,  during  the  times  therein  mentioned." 

In  the  1st  section  of  this  act,  it  is  provided,  ^'  that  from  and  aftei 
its  passage,  the  author  and  authors  of  any  map,  chart,  book,  or  books* 
already  printed  within  these  United  States,  being  a  citizen,  &c.,  who 
hath  or  have  not  transferred  to  any  other  person  the  copyright  of 
such  map,  chart,  book,  or  books,  &c.,  shall  have  the  sole  right  and 
liberty  of  printing,  reprinting,  publishing,  and  vending  such  map, 
book,  or  books,  for  fourteen  years." 

In  behalf  of  the  common  law  right,  an  argument  has  been  drawn 
firom  the  word  secure,  which  is  used  in  relation  to  this  right,  both  in 
the  constitution  and  in  the  acts  of  congress.  This  word,  when  used 
as  a  verb  active,  signifies  to  protect,  insure,  save,  ascertain,  &c. 

*  The  counsel  for  the  complainants  insist  that  the  term,  as  [  *  661  ] 
used,  clearly  indicates  an  intention,  not  to  originate  a  right, 
but  to  protect  one  already  in  existence. 

There  is  no  mode  by  which  the  meaning  affixed  to  any  word  or 
sentence,  by  a  deliberative  body,  can  be  so  well  ascertained,  as  by 
comparing  it  with  the  words  and  sentences  with  which  it  stands 
connected.  By  this  rule  the  word  secure,  as  used  in  the  constitution, 
could  not  mean  the  protection  of  an  acknowledged  legal  right  It 
refers  to  inventors,  as  well  as  authors,  and  it  has  never  been  pre- 
tended, by  any  one,  either  in  this  country  or  in  England,  that  an 
inventor  has  a  perpetual  right,  at  common  law,  to  sell  the  thing 
invented. 

And  if  the  word  secure  is  used  in  the  constitution,  in  reference  io 
a  future  right,  was  it  not  so  used  in  the  act  of  congress  ? 

But.  it  is  said,  that  part  of  the  1st  section  of  the  act  of  congress, 
which  has  been  quoted,  a  copyright  is  not  only  recognized  as  exist- 
ing, but  that  it  may  be  assigned,  as  the  rights  of  the  assignee  are 
protected,  the  same  as  those  of  the  author. 

As  before  stated,  an  author  has,  by  the  common  law,  a  property  in 
his  manuscript ;  and  there  can  be  no  doubt  that  the  rights  of  an 
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assignee  of  such  manuscript  would  be  protected  by  a  court  of 
chancery.  This  is  presumed  to  be  the  copyright  recognized  in  the 
act,  and  which  was  intended  to  be  protected  by  its  provisions.  And 
this  protection  was  given,  as  well  to  book  published  under  such  cir- 
cumstances, as  to  manuscript  copies. 

That  congress,  in  passing  the  act  of  1790,  did  not  legislate  in 
reference  to  existing  rights,  appears  clear,  from  the  provision  that  the 
author,  &;c.,  ^'  shall  have  the  sole  right  and  liberty  of  printing,"  &c. 
Now  if  this  exclusive  right  existed  at  common  law,  and  congress 
were  about  to  adopt  legislative  provisions  for  its  protection,  would 
they  have  used  this  language  ?  Could  they  have  deemed  it  necessary 
to  vest  a  right  ahready  vested.  Such  a  presumption  is  refuted  by 
the  words  above  quoted,  and  their  force  is  not  lessened  by  any  other 
part  of  the  act. 

Congress,  then,  by  this  act,  instead  of  sanctioning  an  existing 
right,  as  contended  for,  created  it.  This  seems  to  be  the  clear  import 
of  the  law,  connected  with  the  circumstances  under  which  it  was 

enacted. 
[  *  662  ]  *  From  these  considerations  it  would  seem,  that  if  the 
right  of  the  complainants  can  be  sustained,  it  must  be  sus- 
tained under  the  acts  of  congress.  Such  was,  probably,  the  opinion 
of  the  counsel  who  framed  the  bill,  as  the  right  is  asserted  under  the 
statutes,  and  no  particular  reference  is  made  to  it  as  existing  at  com- 
mon law.  The  claim,  then,  of  the  complainants,  must  be  examined 
in  reference  to  the  statutes  under  which  it  is  asserted. 

There  are  but  two  statutes  which  have  a  bearing  on  this  subject ; 
one  of  them  has  already  been  named,  and  the  other  was  passed  the 
29th  of  April,  1802. 

The  1st  section  of  the  act  of  1790  provides  that  an  author,  or  his 
assignee,  "  shall  have  the  sole  right  and  liberty  of  printing,  reprinting, 
publishing,  and  vending  such  map,  chart,  book,  or  books,  for  the  term 
of  fourteen  years,  from  the  recording  of  the  title  thereof  in  the  clerk's 
ofSce,  as  hereinafter  directed ;  and  that  the  author,  &;c.,  in  books  not 
published,  &;c.,  shall  have  the  sole  right  and  liberty  of  printing,  re- 
printing, publishing,  and  vending  such  map,  chart,  book,  or  books,  for 
the  like  term  of  fourteen  years,  from  the  time  of  recording  the  title 
thereof  in  the  clerk's  office,  as  aforesaid.  And  at  the  expiration  of 
the  said  term,  the  author,  &c.,  shall  have  the  same  exclusive  right 
continued  to  him,  &c.,  for  the  further  term  of  fourteen  years :  provided 
he  or  they  shall  cause  the  title  thereof  to  be  a  second  time  recorded, 
and  published  in  the  same  manner  as  is  hereinafter  directed,  and  that 
within  six  months  before  the  expiration  of  the  first  term  of  fourteen 
years." 
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The  3d  section  provides,  that  "  no  person  shall  be  entitled  to  the 
benefit  of  this  act,  &c.,  unless  he  shall  first  deposit,  &a,  a  printed 
copy  of  the  title  in  the  clerk's  oflGlce,  &c."  "And  such  author  or  pro- 
prietor shall,  within  two  months  from  the  date  thereof,  cause  a  copy 
of  said  record  to  be  published  in  one  or  more  of  the  newspapers 
printed  in  the  United  States,  for  the  space  of  four  weeks." 

And  the  4th  section  enacts  that  "  the  author,  &c.,  shall,  within  six 
months  after  the  publishing  thereof,  deliver  or  cause  to  be  delivered 
to  the  secretary  of  state,  a  copy  of  the  same,  to  be  preserved  in  his 
office." 

The  1st  section  of  the  act  of  1802  provides,  that  "  every  person 
who  shall  claim  to  be  the  author,  &c.,  before  he  shall  be 
•  entitled  to  the  benefit  of  the  act  entitled  an  act  for  the  [  *  663  ] 
encouragement  of  learning,  by  securing  the  copies  of  maps, 
charts,  and  books,  to  the  authors  and  proprietors  of  such  copies, 
during  the  time  therein  mentioned,  he  shall,  in  addition  to  the  requi- 
sites enjoined  in  the  3d  and  4th  sections  of  said  act,  if  a  book  or 
books,  give  information  by  causing  the  copy  of  the  record  which  by 
said  act  he  is  required  to  publish,  to  be  inserted  in  the  page  of  the 
book  next  to  the  titie." 

These  are  substantially  the  provisions  by  which  the  complainants* 
light  must  be  tested.  They  claim  under  a  renewal  of  the  term,  but 
this  necessarily  involves  the  validity  of  the  right  under  the  first 
as  well  as  the  second  term.  In  the  language  of  the  statute,  the 
"  same  exclusive  right "  is  continued  the  second  term  that  existed 
the  first 

It  will  be  observed  that  a  right  accrues  under  the  act  of  1790,  from 
the  time  a  copy  of  the  titie  of  the  book  is  deposited  in  the  clerk's 
office.  But  the  act  of  1802  adds  another  requisite  to  the  accruing 
of  the  right,  and  that  is,  that  the  record  made  by  the  clerk,  shall  be 
published  in  the  page  next  to  the  titie-page  of  the  book. 

And  it  is  argued  with  great  earnestness  and  ability,  that  these  are 
the  only  requisites  to  the  perfection  of  the  complainants'  titie.  That 
the  requisition  of  the  3d  section  to  give  public  notice  in  the  news- 
papers, and  that  contained  in  the  4th  to  deposit  a  copy  in  the  depart- 
ment of  state,  are  acts  subsequent  to  the  accruing  of  the  right,  and 
whether  they  are  performed  or  not,  cannot  materially  affect  the  titie. 

The  case  is  compared  to  a  grant  with  conditions  subsequent,  which 
can  never  operate  as  a  forfeiture  of  the  titie.  It  ie  said  also  that  the 
object  of  the  publication  in  the  newspapers,  and  the  deposit  of  the 
copy  in  the  department  of  state  was  merely  to  give  notice  to  the 
public ;  and  that  such  acts,  not  being  essential  to  the  titie,  after  so 
great  a  lapse  of  time,  may  well  be  presumed.     That  if  neither  act 
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had  been  done,  the  right  of  the  party  having  accrued  before  either 
was  required  to  be  done,  it  must  remain  unshaJten. 

This  right,  as  has  been  shown,  does  not  exist  at  common  law ;  it 
originated,  if  at  all,  under  the  acts  of  congress.  No  one  can  deny 
that  when  the  legislature  are  about  to  vest  an  exclusive  right 
[  *  664  ]  in  an  author  or  an  inventor,  they  have  the  *  power  to  pre- 
scribe the  conditions  on  which  such  right  shall  be  enjoyed ; 
and  that  no  one  can  avail  himself  of  such  right  who  does  not  sub- 
stantially comply  with  the  requisitions  of  the  law. 

This  principle  is  familiar  as  it  regards  patent  rights ;  and  it  is  the 
same  in  relation  to  the*  copyright  of  a  book.  If  any  diflFerence  shall 
be  made,  as  it  respects  a  strict  conformity  to  the  law,  it  would  seem 
to  be  more  reasonable  to  make  the  requirement  of  the  author  rather 
than  the  inventor. 

The  papers  of  the  latter  are  examined  in  the  department  of  state, 
and  require  the  sanction  of  the  attorney-general;  but  the  author 
takes  every  step  on  his  own  responsibility,  unchecked  by  the  scrutiny 
or  sanction  of  any  public  functionary. 

The  acts  required  to  be  done  by  an  author,  to  secure  his  right,  are 
in  the  order  in  which  they  must  naturally  transpire.  First,  the  title 
of  the  book  is  to  be  deposited  with  the  clerk,  and  the  record  he  makes 
must  be  inserted  in  the  first  or  second  page ;  then  the  public  notice 
in  the  newspapers  is  to  be  given ;  and  within  six  months  after  the 
publication  of  the  book,  a  copy  must  be  deposited  in  the  department 
of  state. 

A  right  undoubtedly  accrues  on  the  record  being  made  with  the 
clerk,  and  the  printing  of  it  as  required ;  but  what  is  the  nature  of 
that  right  ?  Is  it  perfect  ?  If  so,  the  other  two  requisites  are  wholly 
useless. 

How  can  the  author  be  compelled  either  to  give  notice  in  the  news- 
papers, or  deposit  a  copy  in  the  state  department  ?  The  statute 
affixes  no  penalty  for  a  failure  to  perform  either  of  these  acts  ;  and 
it  provides  no  means  by  which  it  may  be  enforced. 

But  we  are  told  they  are  unimportant  acts.  If  they  are  indeed 
wholly  unimportant,  congress  acted  unwisely  in  requiring  them  to 
be  done.  But  whether  they  are  important  or  not,  is  not  for  the 
court  to  determine,  but  the  legislature ;  and  in  what  light  they  were 
considered  by  the  legislature  we  can  learn  only  by  their  official 
acts. 

Judging  then  of  these  acts  by  this  rule,  we  are  not  at  liberty  to 
say  that  they  are  unimportant,  and  may  be  dispensed  with.  They 
are  acts  which  the  law  requires  to  be  done,  and  may  this  court  dis- 
pense with  their  performance  ? 

Digitized  by  LjOOQIC 


JANUARY  TERM,   1834 


Wheaton  and  Donaldson  v.  Peters  and  Grigg.    6  P. 


But  the  inquiry  is  made,  shall  the  non-performance  9f  these  subse- 
quent conditions  operate  as  a  forfeiture  of  the  right  ? 

•  The  answer  is,  that  this  is  not  a  technical  grant  of  pre-  [  *  665  ] 
cedent  and  subsequent  conditions.  All  the  conditions  are 
important;  the  law  requires  them  to  be  performed;  and,  conse- 
quently, their  performance  is  essential  to  a  perfect  title.  On  the  per- 
formance of  a  part  of  them  the  right  vests ;  and  this  was  essential  to 
its  protection  under  the  statute ;  but  other  acts  are  to  be  done,  unless 
congress  have  legislated  in  vain,  to  render  the  right  perfect 

The  notice  could  not  be  published  until  after  the  entry  with  the 
the  clerk,  nor  could  the  book  be  deposited  with  the  secretary  of  state 
until  it  was  published.  But  these  are  acts  not  less  important  than 
those  which  are  required  to  be  done  previously.  They  form  a  part 
of  the  title,  and  until  they  are  performed  the  title  is  not  perfect. 

The  deposit  of  the  book  in  the  department  of  state,  may  be  im- 
portant to  identify  it  at  any  future  period,  should  the  copyright  be 
contested,  or  an.  unfounded  claim  of  authorship  asserted. 

But,  if  doubts  could  be  entertained  whether  the  notice  and  deposit 
of  the  book  in  the  state  department  were  essential  to  the  title,  under 
the  act  of  1790,  on  which  act  my  opinion  is  principally  founded, 
though  I  consider  it  in  connection  with  the  other  act ;  there  is,  in  the 
opinion  of  three  of  the  judges,  no  ground  for  doubt  under  the  act  of 
1803.  The  latter  act  declares  that  every  author,  &c.,  before  he  shall 
be  entitled  to  the  benefit  of  the  former  act,  shall,  "  in  addition  to  the 
requisitions  enjoined  in  the  3d  and  4th  sections  of  said  act,  if  a 
book,  publish,"  &c. 

Is  not  this  a  clear  exposition  of  the  first  act  ?  Can  an  author  claim 
the  benefit  of  the  act  of  1790,  without  performing  "  the  requisites 
enjoined  in  the  3d  and  4th  sections  of  it"  If  there  be  any  mean- 
ing in  language,  the  act  of  1802,  the  three  judges  think,  requires 
these  requisites  to  be  performed  "  in  addition "  to  the  one  required 
by  that  act,  before  an  author,  &c.,  "  shall  be  entitled  to  the  benefit 
of  the  first  act" 

The  rule  by  which  conditions  precedent  and  subsequent  are  con- 
strued in  a  grant,  can  have  no  application  to  the  case  under  consid- 
eration f  as  every  requisite,  in  both  acts,  is  essential  to  the  title. 

A  renewal  of  the  term  of  fourteen  years  can  only  be  ob- 
•  tained  by  having  the  title-page  recorded  with  the  clerk,  [  *  666  ] 
and  the  record  published  on  the  page  next  to  that  of  the 
title,  and  public  notice  given  within  six  months  before  the  expiration 
of  the  first  term. 

In  opposition  to  the  construction  of  the  above  statutes,  as  now 
given,  the  counsel  for  the  complainants  referred  to  several  decision? 
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in  England,  on  the  construction  of  the  statute  of  8  Anne,  and  other 
statutes. 

In  the  case  of  Beckford  v.  Hood,  7  Term  Rep.  620,  the  court  of 
king's  bench  decided,  "  that  an  author,  whose  work  is  pirated  before 
the  expiration  of  twenty-eight  years  from  the  first  publication  of  it, 
may  maintain  an  action  on  the  case  for  damages  against  the  offend- 
ing party,  although  the  work  was  not  entered  at  Stationers  Hall." 
But  this  eqtry  was  necessary  only  to  subject  the  offender  to  certain 
penalties  provided  in  the  statute  of  8  Anne.  The  suit  brought  was 
not  for  the  penalties,  and  consequently,  the  entry  of  the  work  at 
Stationers  Hall  was  not  made  a  question  in  the  case.  In  the  case 
of  Blackwell  v.  Harper,  2  Atk.  95,  Lord  Hardwicke  is  reported  to 
have  said,  upon  the  act  of  8  Anne,  c.  19 :  "  The  clause  of  registering 
with  the  Stationers  Company  is  relative  to  the  penalty,  and  the 
property  cannot  vest  without  such  entry ; "  for  the  words  are,  "  that 
nothing  in  this  act  shall  be  construed  to  subject  any  bookseller,  &;c., 
to  the  forfeitures,  &c.,  by  reason  of  printing  any  book,  &c.,  unless  the 
title  to  the  copy  of  such  book  hereafter  published  shall,  before  such 
publication,  be  entered  in  the  register  book  of  the  Company  of 
Stationers." 

The  very  language  quoted  by  his  lordship  shows  that  the  entry 
was  not  necessary  to  an  investiture  of  the  title,  but  to  the  recovery 
of  the  penalties  provided  in  the  act  against  those  who  pirated  the 
work. 

His  lordship  decided  in  the  same  case,  that  "  under  an  act  of  par- 
liament, providing  that  a  certain  inventor  shall  have  the  sole  right 
and  liberty  of  printing  and  reprinting  certain  prints  for  the  term  of 
fourteen  years,  and  to  commence  from  the  day  of  first  publishing 
thereof,  which  shall  be  truly  engraved  with  the  name  of  the  proprietor 
on  each  plate,  and  printed  on  every  such  print  or  prints,"  the  prop- 
erty in  the  prints  vests  absolutely  in  the  engraver,  though  the  day  of 

publication  is  not  mentioned." 
[  •  667  ]  *  The  authority  of  this  case  is  seriously  questioned  in  the 
case  of  Newton  v.  Cowie,  4  Bing.  241.  And  it  would 
seem,  from  the  decision  of  Lord  Hardvdcke,  that  he  had  doubts  of 
the  correctness  of  the  decision,  as  he  decreed  an  injunction  "without 
by-gone  profits.  And  Lord  Alvanly,  in  the  case  of  Harrison  v. 
Hogg,  cited  in  4  Bing.  242,  said  "  that  he  was  glad  he  was  relieved 
from  deciding  on  the  same  act,  as  he  was  inclined  to  differ  from  Lord 
Hardwicke." 

By  a  reference  to  the  English  authorities  in  the  construction  of 
statutes,  somewhat  analogous  to  those  under  which  the  complainants 
set  up  their  right,  it  will  be  found  that  the  decisions  often  conflict 
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with  each  other ;  but  it  is  believed  that  no  settled  constniction  has 
been  given  to  any  British  statute,  in  all  respects  similar  to  those 
under  consideration,  which  is  at  variance  with  the  one  now  given. 
K,  however,  such  an  instance  could  be  found,  it  would  not  lessen  the 
confidence  we  feel  in  the  correctness  of  the  view  which  we  have 
taken. 

The  act  of  congress  under  which  Mr.  Wheaton,  one  of  the  com- 
plainants, in  his  capacity  of  reporter,  was  required  to  deliver  eighty 
copies  of  each  volume  of  his  reports  to  the  department  of  state,  and 
which  were,  probably,  faithfully  delivered,  does  not  exonerate  him 
from  the  deposit  of  a  copy  under  the  act  of  1790.  The  eighty 
volumes  were  delivered  for  a  different  purpose ;  and  cannot  excuse 
the  deposit  of  the  one  volume  as  specially  required. 

The  construction  of  the  acts  of  congress  being  settied,  in  the  further 
investigation  of  the  case  it  would  become  necessary  to  look  into  the 
evidence  and  ascertain  whether  the  complainants  have  not  shown  a 
substantial  compliance  with  every  legal  requisite.  But  on  reading 
the  evidence  we  entertain  doubts,  which  induce  us  to  remand  the 
cause  to  the  circuit  court,  where  the  facts  can  be  ascertained  by  a 
jury. 

And  the  cause  is  accordingly  remanded  to  the  circuit  court,  with 
directions  to  that  court  to  order  an  issue  of  facts  to  be  examined  and 
tried  by  a  jury,  at  the  bar  of  said  court,  upon  this  point,  viz.,  whether 
the  said  Wheaton,  as  author,  or  any  other  person  as  proprietor,  had 
complied  with  the  requisites  prescribed  by  the  3d  and  4th  sections 
of  the  said  act  of  congress,  passed  the  Slst  day  of  May,  1790,  in 
regard  to  the  volumes  of  Wheaton's  Reports  in  the  said 
bill  mentioned,  or  in  *  regard  to  one  or  more  of  them  in  the  [  •  668  ] 
following  particulars,  viz.,  whether  the  said  Wheaton  or 
proprietor  did,  within  two  months  from  the  date  of  the  recording 
thereof  in  the  clerk's  office  of  the  district  court,  cause  a  copy  of  the 
said  record  to  be  published  in  one  or  more  of  the  newspapers  printed 
in  the  resident  States,  for  the  space  of  four  weeks ;  and  whether  the 
said  Wheaton  or  proprietor  after  the  publishing  thereof,  did  deliver 
or  cause  to  be  delivered  to  the  secretary  of  state  of  the  United  States, 
a  copy  of  the  same  to  be  preserved  in  his  office,  according  to  the  pro- 
visions of  the  said  3d  and  4th  sections  of  the  said  act 

And  if  the  said  requisites  have  not  been  complied  with  in  regard 
to  all  the  said  volumes,  then  the  jury  to  find  in  particular  in  regard 
to  what  volumes  they  or  either  of  them  have  been  so  complied 
with. 

It  may  be  proper  to  remark  that  the  court  are  unanimously  of 
opinion  that  no  reporter  has  or  can  have  any  copyright  in  the  written 
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opinions  delivered  by  this  court ;  and  that  the  judges  thereof,  cannot 
confer  on  any  reporter  any  such  right. 

Thompson,  J.,  dissenting. 

It  is  a  matter  of  regret  with  me,  at  any  time,  to  dissent  from  an 
opinion  pronounced  by  a  majority  of  this  court,  and  where  my  mind 
is  left  balancing,  after  a  fuU  examination  of  the  case,  my  habitual 
respect  for  the  opinion  of  my  brethren  may  justify  a  surrender  of  my 
own.  But  where  no  such  apology  is  left  to  me  to  rest  upon,  it  be- 
comes a  duty  to  adhere  to  my  own  opinion ;  and  I  shall  proceed  to 
assign  the  reasons  which  have  led  me  to  a  conclusion  different  from 
that  at  which  a  majority  of  the  court  has  arrived. 

It  is  unnecessary  for  me  to  state  any  thing  more  with  respect  to 
the  bill  and  answer,  than  barely  to  observe  that  the  complainants  in 
the  court  below  rest  their  claim  both  upon  the  statutory  and  the 
common  law  right.  The  bill  charges,  that  all  the  provisions  of  the 
acts  of  congress  have  been  complied  with  ;  that  every  thing  has  been 
done  which  was  required  by  those  acts  in  order  to  entitle  them  to  the 
benefit  thereof;  and  that  if  it  were  otherwise,  the  orator,  Henry 
Wheaton,  has,  as  the  author  of  said  reports,  the  property  in  the 
copy  of  the  same,  and  the  sole  right  to  enjoy  and  dispose  of  the 

same. 
[  •  669  ]  •  It  would  be  improper,  in  the  present  stage  of  this  cause, 
to  examine  the  evidence  which  was  before  the  court  below, 
touching  certain  questions  of  fact,  which  it  is  alleged  are  required  by 
the  acts  of  congress  in  order  to  entitle  the  complainants  to  the  ben- 
efit of  those  acts,  have  been  complied  with.  An  issue  has  been 
directed  to  inquire  into  those  matters.  Nor  is  it  deemed  necessary 
to  examine  whether  the  publication  of  the  Condensed  Reports  by 
the  defendants,  is  a  violation  of  the  complainants'  copyright,  if  they 
have  complied  with  all  the  requisites  of  the  acts  of  congress.  This 
would  seem  necessarily  implied  by  the  ordering  of  the  issue ;  for 
such  inquiries  would  be  useless,  if  the  right  secured  under  those  acts 
has  not  been  violated. 

I  shall  therefore  confine  myself  to  an  examination  of  the  common 
law  right,  and  the  effect  and  operation  of  the  acts  of  congress  upon 
such  right. 

I  think  I  may  assume  as  a  proposition  not  to  be  questioned,  that 
in  England,  prior  to  the  statute  of  Anne,  the  right  of  an  author  to 
the  benefit  and  profit  of  his  work,  is  recognized  by  the  common  law. 
No  case  has  been  cited  on  the  argument,  and  none  has  fallen  under 
my  observation,  at  all  throwing  in  doubt  this  general  proposition. 
Whene\ejr  the  question  has  been  there  agitated,  it  has  been  in  con- 
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nection  with  the  operation  of  the  statute  upon  this  right.  The  case 
of  Miller  v.  Taylor,  4  Burr.  2303,  decided  in  the  year  1769,  was  the 
first  determination  in  the  court  of  king's  bench  upon  the  common 
law  right  of  literary  property.  In  that  case  the  broad  question  is 
stated  and  examined,  whether  the  copy  of  a  book  or  literary  com- 
position belongs  to  the  author  by  the  common  law ;  and  three  of  the 
judges,  including  Lord  Mansfield,  decided  in  the  afiirmative,  Mr. 
Justice  Yeates  dissented.  But  I  am  not  aware  that  upon  this  ab« 
stract  question  a  contrary  decision  has  ever  been  made  in  England. 
This  would  seem  to  be  sufficient  to  put  at  rest  that  general  question, 
and  render  it  unnecessary  to  go  into  a  very  particular  examination 
of  the  reasons  and  grounds  upon  which  the  decision  was  founded. 
The  elaborate  examination  bestowed  upon  the  question  by  the  judges 
in  that  case,  has  brought  into  view,  on  both  sides  of  the  question,  the 
main  arguments  of  which  the  point  is  susceptible.  The  great  princi- 
ple on  which  the  author's  right  rests,  is,  that  it  is  the  fruit 
•  or  production  ot  his  own  labor,  and  which  may,  by  the  [  *  670  ] 
labor  of  the  faculties  of  the  mind,  establish  a  right  of  prop- 
erty, as  well  as  by  the  faculties  of  the  body ;  and  it  is  difficult  to 
perceive  any  well-founded  objection  to  such  a  claim  of  right  It  is 
fipunded  upon  the  soundest  principles  of  justice,  equity,  and  public 
policy.  Blackstone,  in  his  Commentaries,  2d  voL  405,  has  succinctly 
stated  the  principle,  that  when  a  man,  by  the  exertion  of  his  rational 
powers,  has  produced  an  original  work,  he  seems  to  have  clearly  a 
right  to  dispose  of  that  identical  work  as  he  pleases;  and  any 
attempt  to  vary  the  disposition  he  has  made  of  it,  appears  to  be  an 
invasion  of  that  right.  That  the  identity  of  a  literary  composition 
consists  entirely  in  the  sentiment  and  the  language.  The  same  con- 
ception, clothed  in  the  same  words,  must  necessarily  be  the  same 
composition ;  and  whatever  method  be  taken  to  exhibit  that  compo- 
sition to  the  ear  or  to  the  eye  of  another,  by  recital,  by  writing,  or 
by  printing,  in  any  number  of  copies,  or  at  any  period  of  time,  it  is 
always  the  identical  work  of  the  author  which ^ is  so  exhibited;  and 
no  other  man,  it  has 'been  thought,  can  have  a  right  to  exhibit  it, 
especially  for  profit,  without  the  author's  consent.  The  origin  of 
this  right  is  not  probably  to  be  satisfactorily  ascertained,  and  indeed 
if  it  could,  it  might  be  considered  an  objection  to  its  existence  as  a 
common  law  right ;  but  from  the  time  of  the  invention  of  printing, 
in  the  early  part  of  the  16th  century,  such  a  right  seems  to  have  been 
recognized.  The  historical  account  of  the  recognition  of  the  right, 
is  to  be  collected  from  the  discussions  in  Miller  v.  Taylor.  The  Sta- 
tioners Company  was  incorporated  in  the  year  1666,  and  fix)m  that 
time  to  the  year  1640,  the  crown  exercised  an  unlimited  author- 
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ity  over  the  press,  which  was  enforced  by  the  summary  process  of 
search,  confiscation,  and  imprisonment,  given  to  the  Stationers  Com- 
pany, and  executed  by  the  then  supreme  jurisdiction  of  the  star 
chamber.  In  the  year  1640  the  star  chamber  was  abolished;  and 
the  existence  of  copyrights  before  that  period,  upon  principles  of 
usage,  can  only  be  looked  for  in  the  Stationers  Company,  or  the  star 
chamber,  or  acts  of  state ;  and  the  evidence  upon  this  point,  says 
Mr.  Justice  Wills,  is  liable  to  littie  suspicion.  It  was  indifferent  to 
the  views  of  government  whether  the  property  of  an  innocent  book 

licensed,  was  open  or  private  property. 
[  *  671  ]  *  It  was  certainly  against  the  power  of  the  crown  to  allow 
it  as  private  property,  without  being  protected  by  any  royal 
privilege.  It  could  be  done  only  on  principles  of  private  justice,  moral 
fitness,  and  public  convenience,  which,  when  applied  to  a  new  sub- 
ject, make  common  law,  without  a  precedent;  much  more  when 
received  and  approved  by  usage.  And  in  this  case  of  Miller  v.  Tay- 
lor, it  was  found  by  the  special  verdict,  "  that  before  the  reign  of 
her  late  Majesty,  queen  Anne,  it  was  usual  to  purchase  from  authors 
the  perpetual  copyright  of  their  books,  and  to  assign  the  same 
firom  hand  to  hand  for  valuable  consideration,  and  to  make  the  same 
the  subject  of  family  settiements,  for  the  provision  of  wives  and  chil- 
dren." This  usage  is  evidence  of  the  common  law,  and  shows  that 
the  copyright  was  considered  and  treated  as  property,  transferable 
from  party  to  party ;  and  property,  too,  of  a  permanent  nature,  suit- 
able for  family  settlement  and  provisions. 

Common  law,  says  Lord  Coke,  1  Inst  1,  2,  is  sometimes  called 
right,  common  right,  common  justice.  And  Lord  Mansfield  says  the 
common  law  is  drawn  from  the  principles  of  right  and  wrong,  the 
fitness  of  things,  convenience  and  policy.  And  it  is  upon  these  prin- 
ciples that  the  copyright  of  authors  is  protected.  After  the  year 
1640,  when  the  press  became  subject  to  license,  the  various  ordi- 
nances and  acts  of  parliament  referred  to  in  Miller  v.  Taylor,  and  col- 
lected in  Maugham's  Treatise  on  the  Law  of  Literary  Property,  pp. 
13-16,  necessarily  imply,  and  presuppose,  the  existence  of  a  com- 
mon law  right  in  the  author. 

The  common  law,  says  an  eminent  jurist,  2  Kenfs  Comm.  471, 
includes  those  principles,  usages,  and  rules  of  action  applicable  to 
the  government  and  security  of  person  and  property  which  do  not 
rest  for  their  authority  upon  any  express  and  positive  declaration  of 
the  will  of  the  legislature.  A  great  proportion  of  the  rules  and 
maxims  which  constitute  the  immense  code  of  the  common  law, 
grew  into  use  by  gradual  adoption,  and  received,  from  time  to  time, 
the  sanction  of  the  courts  of  justice,  without  any  legislative  act 
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or  interference.  It  was  the  application  of  the  dictates  of  natural 
justice,  and  of  cultivated  reason,  to  particular  cases.  In  the  just 
language  of  Sir  Matthew  Hale,  the  common  law  of  England  is  not 
the  product  of  the  wisdom  of  some  one  man,  or  society  of 
men,  in  any  *  one  age,  but  of  the  wisdom,  counsel,  expe-  [  *  672  ] 
lience,  and  observation  of  many  ages  of  wise  and  observing 
men.  And,  in  accordance  with  th§se  sound  principles,  and  as  appli- 
cable to  the  subject  of  copyright,  are  the  remarks  of  Mr.  Christian, 
in  his  notes  to  Blackstone's  Commentaries,  2  Bl.  Comm.  406,  and 
note.  Nothing,  says  he,  is  more  erroneous,  than  the  practice  of 
referring  the  origin  of  moral  rights,  and  the  system  of  natural  equity, 
to  the  savage  state,  which  is  supposed  to  have  preceded  civilized 
establishments,  in  which  literary  composition,  and,  of  consequence, 
the  light  to  it,  could  have  no  existence.  But  the  true  mode  of  ascer- 
taining a  moral  right  is  to  inquire  whether  it  is  such  as  the  reason, 
the  cultivated  reason  of  mankind  must  necessarily  assent  to.  No 
proposition  seems  more  conformable  to  that  criterion  than  that  every 
one  should  enjoy  the  reward  of  his  labor,  the  harvest  where  he  has 
sown,  or  fruit  of  the  tree  which  he  has  planted.  Whether  literary 
property  is  sui  generis^  or  under  whatever  denomination  of  rights  it 
may  be  classed,  it  seems  founded  upon  the  same  principle  of  general 
utility  to  society,  which  is  the  basis  of  all  other  moral  rights  and 
obligations.  Thus  considered,  an  author's  copyright  ought  to  be 
esteemed  an  invaluable  right,  estabUshed  in  sound  reason  and  ab- 
stract morality. 

It  is  unnecessary,  for  the  purpose  of  showing  nay  views  upon  this 
branch  of  the  case,  to  add  any  thing  more.  In  my  judgment,  every 
principle  of  justice,  equity,  morality,  fitness,  and  sound  policy  con- 
curs in  protecting  the  literary  labors  of  men  to  the  same  extent  that 
property  acquired  by  manual  labor  is  protected.  The  objections  to 
the  admission  of  the  common  law  right  of  authors  are  generally 
admitted  to  be  summed  up,  in  all  their  force  and  strength,  by  Mr. 
Justice  Yeates,  in  the  case  of  Miller  v.  Taylor.  These  objections 
may  be  classed  under  two  heads  :  the  one  founded  upon  the  nature 
of  the  property  or  subject-matter  of  the  right  claimed ;  and  the  other 
on  the  presumed  abandonment  of  the  right  by  the  author's  publication. 

The  first  appears  to  me  to  be  too  subtle  and  metaphysical  to  com- 
mand the  assent  of  any  one,  or  to  be  adopted  as  the  ground  of 
deciding  the  question.  It  seems  to  be  supposed  that  the  right 
claimed  is  to  the  ideas  contained  in  the  book.  The  claim,  says  Mr. 
Justice  Yeates,  is  to  the  style  and  ideas  of  the  author's 
composition;  and  it  is  a  well  established  maxim,  *that  f  *673] 
nothing  can  be  an  object  of  property  which  has  not  a  cor- 
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poral  substance.  The  property  claimed  is  all  ideal ;  a  set  of  ideas 
which  have  no  bounds  or  marks  whatever  —  nothing  that  is  capable 
of  a  visible  possession  —  nothing  that  can  sustain  any  one  of  the 
qualities  or  incidents  of  property.  Their  whole  existence  is  in  the 
mind  alone.  Incapable  of  any  other  modes  of  acquisition  or  enjoy- 
ment than  by  mental  possession  or  apprehension ;  safe  and  invulner- 
able from  their  own  immateriality,  no  trespass  can  reach  them,  no 
tort  affect  them ;  no  fraud  or  violence  diminish  or  damage  them. 
Yet  these  are  the  phantoms  which  the  author  would  grasp  and  con- 
fine to  himself;  and  these  are  what  the  defendant  is  charged  with 
having  robbed  the  plaintiff  of. 

He  asks,  can  sentiments  themselves,  (apart  from  the  paper  on 
which  they  are  contained)  be  taken  in  execution  for  a  debt ;  or  if 
the  author  commits  treason  or  felony,  or  is  outlawed,  can  the  ideas 
be  forfeited  ?  Can  sentiments  be  seized,  or  by  any  act  whatever, 
be  vested  in  the  crown?  If  they  cannot  be  seized,  the  sole  right  of 
publishing  them  cannot  be  confined  to  the  author.  How  strange 
and  singular,  says  he,  must  this  extraordinary  kind  of  property  be, 
which  cannot  be  visibly  possessed,  forfeited,  or  seized,  nor  is  suscep- 
tible of  any  external  injury,  nor,  consequently,  of  any  specific  or 
possible  remedy. 

These  and  many  other  similar  declarations  are  made  by  Mr.  Jus- 
tice Yeates,  to  illustrate  his  view  of  the  nature  of  a  copyright  And 
he  seems  to  treat  the  question  as  if  the  claim  was  to  a  mere  idea, 
not  embodied  or  exhibited  in  any  tangible  form  or  shape.  No  such 
pretension  has  ever  been  set  up,  that  I  am  aware  of,  by  any  advo- 
cate of  the  right  to  literary  property.  And  this  view  of  it  would 
hardly  deserve  a  serious  notice,  had  it  not  been  taken  by  a  distin- 
guished judge.  Lord  Mansfield,  in  the  case  of  Miller  v.  Taylor,  in 
defining  the  nature  of  the  right  of  copyright,  says :  ''  I  use  the  word 
copy  in  the  technical  sense  in  which  that  name  or  term  has  been 
used  for  ages,  to  signify  an  incorporeal  right  to  the  sole  printing  and 
publishing  of  something  intellectual,  communicated  by  letters;"  and 
this  is  the  sense  in  which  I  understand  the  term  copyright  always 
to  be  used  when  spoken  of  as  property. 

The  other  objection  urged  by  Mr.  Justice  Yeates,  that  the  pub- 
lication by  the  author  is  an  abandonment  of  the  exclusive 
[  •  674  ]  •right,  rests  upon  more  plausible  grounds,  but  is  equally 
destitute  of  solidity. 

This  would  seem,  according  to  his  view  of  the  case,  the  main 
point  in  the  cause.  The  general  question,  he  says,  is,  whether,  after 
a  voluntary  and  geneml  publication  of  an  author's  work  by  himself, 
or  by  his  authority,  the  author  has  a  sole  and  perpetual  property  in 
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that  work,  so  as  to  give  him  a  right  to  confine  every  subsequent 
publication  to  himself,  or  his  assigns,  forever. 

And  he  lays  down  this  general  propdsition.  That  the  right  of 
publication  must  forever  depend  on  the  claimant's  property  in  the 
thing  to  be  published.  Whilst  the  subject  of  publication  continues 
his  own  exclusive  property,  he  will  so  long  have  the  sole  and  per- 
petual right  to  publish  it.  But  whenever  that  property  ceases,  or 
by  any  act  or  event  becomes  common,  the  right  of  publication  will 
be  equally  common.  The  particular  terms  in  which  Mr.  Justice 
Yeates  states  his  proposition,  are  worthy  of  notice.  He  puts  the 
case  upon  its  being  a  general  publication,  the  meaning  of  which  un- 
doubtedly is,  that  the  publication  is  without  any  restriction  ex- 
pressed or  implied,  as  to  the  use  to  be  made  of  it  by  the  party  into 
whose  hands  it  might  come,  by  purchase  or  otherwise.  Unless  such 
was  his  meaning,  the  proposition,  I  presume,  no  one  will  contend, 
can  be  maintained.  Suppose  an  express  contract  made  with  a 
party  who  shall  purchase  a  book,  that  he  shaU  not  republish  it;  this 
surely  would  be  binding  upon  him. 

So,  if  the  bookseller  should  give  a  like  notice  of  the  author's 
claim,  and  a  purchase  of  a  book  made  without  any  express  stipu- 
lation not  to  republish,  the  law  would  imply  an  assent  to  the  con- 
dition. And  any  circumstances  from  which  such  an  undertaking 
could  be  reasonably  inferred,  would  lead  to  the  same  le^l  conse- 
quences. The  nature  of  the  property  and  the  general  purposes  for 
which  it  is  published  and  sold,  show  the  use  which  is  to  be  made  of 
it  The  usual  and  common  object  which  a  person  has  in  view  in 
the  purchase  of  a  book,  is  for  the  instruction,  information,  or  enter- 
tcdnment  to  be  derived  from  it,  and  not  for  republication  of  the  work. 
It  is  the  use  of  it  for  these  purposes  which  is  implied  in  the  sale  and 
purchase.  And  this  use  is  in  subordination  to  the  antecedent  and 
higher  right  of  the  author;  and  comes  strictly  within  the 
maxim,  sic  tUere  *tuo  ut  alienam  non  ItBdas.  But  the  case  [  *  675  ] 
is  not  left  to  rest  on  any  implied  notice  of  the  author's 
claim,  and  the  conditions  on  which  he  makes  it  [>ublic.  This  is 
contained  on  the  title-page  of  the  very  book  purchased,  and  cannot 
be  presumed  to  escape  the  notice  of  the  purchaser.  It  is  there,  in 
terms,  announced,  that  the  author  claims  the  right  of  publication ; 
and  whoever  purchases,  therefore,  does  it  with  notice  of  such  claim, 
and  is  bound  to  use  it  in  subordination  thereto.  Mr.  Justice  Yeates 
admits  that  every  man  is  entitled  to  the  fruits  of  his  own  labor ;  but 
that  he  can  be  entitled  to  it  only,  subject  to  the  general  rights  of 
mankind  and  the  general  rules  of  property ;  and  that  there  must  be 
&  limitation  to  such  right,  otherwise  the  rights  of  others  are  in- 
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fringed.  The  force  of  such  limitation  upon  the  right  is  not  readily 
perceived.  K  the  right  exists,  it  is  a  common  law  right,  growing 
out  of  the  natural  justice' of  the  case;  being  the  result  of  a  man's 
own  labor.  He  thinks  the  statute  of  Anne  fixes  a  just  limitation. 
But  suppose  no  statute  had  been  passed  on  the  subject,  where  would 
have  been  the  limitation?  The  right  existing,  who  would  have 
authority  to  say  where  it  should  end?  It  must  necessarily  be  with- 
out limitation,  and  it  is  no  infringement  of  the  rights  of  others. 
They  enjoy  it  for  the  purpose  intended,  and  according  to  the  nature 
of  the  property.  The  purchaser  of  the  book  has  a  right  to  all  the 
benefit  resulting  from  the  information  or  amusement  he  can  derive 
from  it.  And  if,  in  consequence  thereof,  he  can  write  a  book  on  the 
same  subject,  he  has  a  right  so  to  do.  But  this  is  a  very  different 
use  of  the  property  from  the  taking  and  publishing  the  very  lan- 
guage and  sentiment  of  the  author,  which  constitute  the  identity  of 
his  work. 

Mr.  Justice  Yeates  puts  the  effect  of  a  publication  upon  the 
ground  of  intent  in  the  author.  The  act  of  publication,  says  he, 
when  voluntarily  done  by  the  author,  is  virtually  and  necessarily  a 
gift  to  the  public  And  he  must  be  deemed  to  have  so  intended  it 
But  no  such  intention  can  surely  be  inferred  when  the  contrary  in- 
tention is  inscribed  upon  the  first  page  of  the  book,  which  cannot 
escape  notice. 

The  case  of  Perceval  v.  Phipps,  2  Ves.  &  Beam.  19,  recognizes 
the  implied  prohibition  against  publishing  the  work  of  aDother, 
arising  from  the  very  nature  of  the  property.  It  was  held 
{  •  676  ]  in  that  case,  that  private  letters,  having  the  character  *of 
literary  composition,  were  within  the  spirit  of  the  act  pro- 
tecting literary  property;  and  that  by  sending  a  letter,  the  writer  did 
not  give  the  receiver  authority  to  publish  it;  and  this  is  the  doctrine 
of  Lord  Hardwicke  in  Pope  t?.  Curl,  2  Atk.  342,  where  it  is  said 
that  familiar  letters  may  form  a  literary  composition,  in  which  the 
author  retains  his  copyright,  and  does  not^  by  sending  them  to  the 
person  to  whom  they  are  addressed,  authorize  him  or  a  third  person 
to  use  them  for  the  purpose  of  profit,  by  publishing  them  against  the 
interest  and  intention  of  the  author.  That  by  sending  the  letter, 
though  he  parts  with  the  property  of  the  paper,  he  does  not  part 
with  the  property  of  copyright  in  the  composition. 

But  how  stands  the  case  with  respect  to  the  effect  of  publication 
by  the  author,  according  to  Mr.  Justice  Yeates's  own  rule.  He  says, 
<'in  all  abandonments  of  such  kind  of  property,  two  circumstances 
are  necessary,"  an  actual  relinquishing  the  possession  and  an  in- 
tention to  relinquish  it     That  the  author's  name  being  inserted  in 
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the  title-page  is  no  reason  against  the  abandonment;  for  many  of 
omr  best  and  noblest  authors  have  published  their  works  from  more 
generous  views  than  pecuniary  profit  Some  have  written  for  fame, 
and  the  benefit  of  mankind.  That  the  omission  of  the  author's 
name  can  make  no  difference;  for  if  the  property  be  absolutely  his, 
he  has  no  occasion  to  add  his  name  to  the  title-page.  He  cannot 
escape,  it  seems,  from  calling  the  copyright  property,  although  a 
mere  idea;  and  resorts  again  to  his  favorite  theory,  that  it  has  no 
indicia^  no  distinguishing  marks  to  denote  his  proprietary  interest 
therein ;  and  hard,  says  he,  would  be  the  law  that  should  adjudge  a 
man  guilty  of  a  crime,  when  he  had  no  possibility  of  knowing  that 
he  was  doing  the  least  wrong  to  any  individual.  That  he  could  not 
know  who  was  the  proprietor  of  these  intellectual  ideas,  they  not  hav- 
ing any  ear-marks  upon  them,  or  tokens  of  a  particular  proprietor. 

If,  as  Mr.  Justice  Yeates  admits,  it  is  a  question  of  intention 
whether  the  author  meant  to  abandon  his  work  to  the  public,  and 
relinquish  all  private  or  individual  claims  to  it,  no  possible  doubt  can 
exist  as  to  the  conclusion  in  the  present  case.  Would  a  jury  hesi- 
tate a  moment  upon  the  question  under  the  evidence  before  the 
court?  The  right  set  up  and  stamped  upon  the  title-page 
of  the  book  shuts  the  door  against  any  inference  *that  the  [  *  677  ] 
publication  was  intended  to  be  a  gift  to  the  public 

Mr.  Justice  Yeates  admits,  that  so  long  as  a  literary  composition 
is  in  manuscript^  and  remains  under  the  sole  dominion  of  the  author, 
it  is  his  exclusive  property.  It  would  seem,  therefore,  that  the  idea 
when  once  reduced  to  writing,  is  susceptible  of  identity,  and  be- 
comes the  subject  of  property.  But  property  without  the  right  to 
use  it,  is  empty  sound,  says  Mr.  Justice  Aston,fin  Miller  v.  Taylor. 
And,  indeed,  it  would  seem  a  mere  mockery  for  the  law  to  recognize 
any  thing  as  property,  which  the  owner  could  not  use  safely  and 
securely  for  the  purposes  for  which  it  was  intended,  unless  inter- 
dicted, by  the  principles  of  morality  or  public  policy. 

It  is  not  necessary  that  I  should  go  into  any  particular  examina- 
tion of  the  construction  of  the  statute  of  Anne,  or  to  what  extent  it 
may  affect  the  common  law  right  of  authors  in  England ;  because,  as 
I  shall  hereafter  show,  that  statute  was  never  considered  in  force  in 
Pennsylvania.  The  mere  common  law  right,  uninfluenced  by  that 
statute,  is  alone  drawn  in  question  under  this  branch  of  the  case. 
And  the  decision  in  the  case  of  MiUer  r.  Taylor,  would  seem  to  put 
that  question  at  rest  in  England,  at  that  day.  Mr.  Justice  Yeates, 
in  aid  of  his  opinion,  relied  much  upon  that  statute  ;  arguing  that 
from  the  title,  which  is  an  "  act  for  the  encouragement  of  learning 
by  the  vesting  copies  of  printed  books  in  the  authors  or  purchasers 
21* 
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of  such  copies  during  the  times  therein  mentioned ; "  and  from  the 
provision  in  the  act,  that  the  sole  right  should  be  vested,  &c,  for 
twenty-one  years  and  no  longer ;  the  right  was  created  and  limited 
by  the  act,  and  did  not  rest  upon  the  common  law.  The  other  three 
judges,  however,  maintained,  that  an  author's  right  was  not  derived 
from  the  statute,  but  that  he  had  an  original  perpetual  common  law 
right  and  property  in  his  work,  and  that  the  statute  was  only  cumu- 
lative, and  giving  additional  remedies  for  a  violation  of  the  right. 
That  the  preamble  in  the  act  proceeds  upon  the  ground  of  a  right  of 
property  in  the  author  having  been  violated ;  and  that  the  act  was 
intended  as  a  confirmation  of  such  right  And  that  from  the  remedy 
enacted  against  the  violation  of  the  right  being  only  temporary,  it 
might  be  argued,  that  it  afforded  an  implication,  that  there 
[  *  678  ]  existed  no  right  but  what  was  *  secured  by  the  act  To 
guard  against  which,  there  is  an  express  saving  in  the  9th 
section  of  the  act  "  Provided,  that  nothing  in  this  act  contained, 
shall  extend  or  be  construed  to  extend  either  to  prejudice  or  confirm 
any  right,  that  the  said  universities  or  any  of  them,  or  any  person  or 
persons,  have  or  claim  to  have  to  the  printing  or  reprinting,  any 
book  or  copy  already  printed  or  hereafter  to  be  printed."  That  the 
words  any  right,  manifestly  meant  any  other  right,  than  the  term 
secured  by  the  act  It  may  be  observed  here,  that  whatever  may  be 
the  just  weight  to  be  given  to  the  term  "vested,"  and  the  words  "  no 
longer,"  as  used  in  the  statute  of  Anne,  and  so  much  relied  on  by 
Mr.  Justice  Yeates,  have  no  application  to  our  acts  of  congress ;  no 
such  term  or  provision  being  used.  A  writ  of  error  was  brought  in 
this  case  of  Miller  v.  Taylor,  but  afterwards  abandoned,  and  the  law 
was  considered  settled,  until  called  in  question  in  Donaldson  v. 
Beckett,  4  Burr.  2408,  which  came  before  the  house  of  lords  in  the 
year  1774,  upon  an  appeal  from  a  decree  of  the  court  of  chancery, 
founded  upon  the  judgment  in  Miller  v.  Taylor. 

Upon  this  appeal  certain  questions  were  propounded  to  the  twelve 
judges.  Lord  Mansfield,  however,  gave  no  opinion,  it  being  very 
unusual,  as  the  reporter  states,  from  reasons  of  delicacy,  for  a  peer 
to  support  his  own  judgment  upon  appeal  to  the  house  of  lords. 
This  statement  necessarily  implies,  however,  that  he  had  not  changed 
his  opinion.  There  were,  therefore,  eleven  judges  who  voted  upon 
the  questions. 

One  of  the  questions  propounded  was  :  whether,  at  common  law, 
an  author  of  any  book  or  literary  composition,  had  the  sole  right  of 
first  printing  and  publishing  the  same  for  sale,  and  might  bring  an 
action  against  any  person  who  printed,  published,  and  sold  the  samo 
without  his  consent. 
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Upoa  this  question  ten  voted  in  the  affinnative^  and  one  in  the 
negative. 

Another  question  was :  if  the  author  had  such  right  originally,  did 
the  law  take  it  away,  upon  his  printing  and  publishing  such  book  or 
literary  composition  ;  and  might  any  person,  afterwards,  reprint  and 
seU,  for  his  own  benefit,  such  book  or  literary  composition,  against 
the  will  of  the  author  ? 

Upon  this  question  seven  were  in  the  negative,  and  four  in  the 
aflSrmative. 

•  The  vote  upon  these  two  questions  settled  the  point,   [  *  679  ] 
that,  by  the  common  law,  the  author  of  any  literary  com- 
position, and  his  assigns,  had  the  sole  right  of  printing  and  publish- 
ing  the  same  in  perpetuity.  - 

Ajiother  question  propounded  was :  if  an  action  would  have  lain 
at  common  law,  is  it  taken  away  by  the  statute  of  Anne  ?  and  is  an 
author,  by  the  said  statute,  precluded  from  every  remedy,  except  on 
the  foundation  of  the  statute,  and  on  the  terms  and  conditions  pre- 
scribed thereby  ? 

Upon  this  question  six  voted  in  the  affirmative  and  five  in  the 
negative ;  and  it  will  be  perceived  that  if  Lord  Mansfield  had  voted 
on  this  question,  and  in  conformity  with  his  opinion  in  Miller  v. 
Taylor,  the  judges  would  have  been  equally  divided. 

That  the  law  in  England  has  not  been  considered  as  settled,  in  con- 
formity with  the  vote  on  this  last  question,  is  very  certain.  For  it  is 
the  constant  practice,  in  chancery,  to  grant  injunctions  to  restrain 
printers  from  publishing  the  works  of  others,  which  practice  can  only 
be  sustained  on  the  ground  that  the  penalties  given  by  the  statute, 
are  not  the  only  remedy  that  can  be  resorted  to.  In  Miller  v.  Taylor, 
Lord  Mansfield  says,  the  whole  jurisdiction  exercised  by  the  court 
of  chancery,  since  1710,  the  date  of  the  statute  of  Anne,  against 
pirates  of  copies,  is  an  authority  that  authors  had  a  property  ante- 
cedent, to  which  the  act  gives  a  temporary  additional  security.  It 
can  stand  upon  no  other  foundation.  And  in  the  case  of  Beckford 
V.  Hood,  7  Term  Rep.  620,  it  was  decided,  that  an  author,  whose 
work  is  pirated  before  the  expiration  of  the  time  limited  in  the 
statute,  may  maintain  an  action  on  the  case  for  damages,  against 
the  offending  party.  Lord  Kenyon  says  :  the  question  is,  whether 
the  right  of  property  being  vested  in  authors  for  certain  periods,  the 
common  law  remedy  for  a  violation  of  it  does  not  attach  within  the 
time  limited  by  the  act  of  parliament  Within  those  periods  the 
act  says  that  the  author  shall  have  the  sole  right  and  liberty  of 
printing,  &c.  Thus,  the  statute  having  vested  that  right  in  the 
author,  the  common  law  gives  the  remedy  by  action  in  the  case  for 
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violation  of  it ;  and  that  the  meaning  of  the  act  in  cheating  the 
penalties,  was  to  give  an  accumulative  remedy.  And  in  this  all 
the  judges  concurred  And  Mr.  Justice  Groae  observes, 
[  •  680  ]  'that  in  the  great  case  of  Miller  v.  Taylor,  Mr.  Justice 
Yeates  gave  his  opinion  against  the  common  law  right  of 
authors ;  but  he  was  decidedly  of  opinion  that  an  exclusive  right  of 
property  was  vested  by  the  statute  for  the  time  limited ;  and  he 
says,  that  by  the  decision  in  the  house  of  lords,  of  Donaldson  v. 
Beckett,  the  common  law  right  of  action  is  not  considered  as  taken 
away  by  the  statute  of  Anne,  but  that  it  could  not  be  exercised 
beyond  the  time  limited  by  that  statute ;  and  it  is  worthy  of  notice 
that  this  action  on  the  case,  for  damages,  was  sustained,  although 
the  work  was  not  entered  at  Stationers  Hall,  nor  the  author's  name 
affixed  to  the  first  publication.  This,  Lord  Kenyon  observes,  was 
to  serve  as  a  notice  and  warning  to  the  public,  that  none  might 
ignorantly  incur  the  penalties  and  forfeitures  giveq  against  such  as 
pirate  the  works  of  others.  But  calling  on  a  party  who  has  injured 
the  civil  property  of  another,  for  a  remedy  in  damages,  cannot  prop- 
erly fall  under  the  description  of  a  forfeiture  or  penalty. 

From  this  view  of  the  law,  as  it  stands  in  England,  it  is  very  clear 
that,  previous  to  the  statute  of  Anne,  the  perpetual  common  law 
right  of  authors  was  undisputed.  That  after  that  statute,  in  the 
case  of  MiUer  v.  Taylor,  it  was  held  that  this  common  law  right 
remained  unaffected  by  the  statute,  which  only  gave  a  cumulative 
remedy.  That  the  subsequent  case  of  Donaldson  v,  Beckett,  4  Burr. 
2408,  limited  the  right  to  the  times  mentioned  in  the  statute.  But 
that  for  all  violations  of  the  right  during  that  time,  all  the  common 
law  remedies  continued,  although  no  entry  of  the  work  at  Station- 
ers Hall  had  been  made,  according  to  the  provisions  of  the  statute. 
Such  entry  being  necessary,  only  for  the  purpose  of  subjecting  the 
party,  violating  the  right,  to  the  penalties  given  by  the  act. 

I  do  not  deem  it  necessary  particularly  to  inquire,  whether,  as  an 
abstract  question,  the  same  reasons  do  not  exist  for  the  protection 
of  mechanical  inventions,  as  the  production  of  mental  labor.  The 
inquiry  is  not,  whether  it  would  have  been  wise  to  have  recognized 
an  exclusive  right  to  mechanical  inventions.  It  is  enough,  when  we 
are  inquiring  what  the  law  is,  and  not  what  it  ought  to  have  been, 
to  find  that  no  such  principle  ever  has  been  recognized  by  any  judi- 
cial decision.  The  eirgument  was  urged  with  great  earnestness  by 
Mr.  Justice  Yeates,  in  Miller  v.  Taylor,  but  repudiated 
[  •  681  ]  by  Lord  Mansfield  and  the  other  •judges.  With  respect  to 
copyrights,  however,  the  law  has  been  considered  other- 
wise ;  and  the  original  common  law  right  fully  established,  though 
modified  in  some  respects  by  the  statute  of  Anne. 
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I  shall  proceed  now  to  some  notice  of  the  light  in  which  copy- 
rights have  been  viewed  in  this  country. 

It  appears  from  the  journals  of  the  old  congress,  (8  Journals,  257,) 
that  this  question  was  brought  before  that  body  by  sundry  papers 
and  memorials  on  the  subject  of  literary  properly,  and  which  were 
referred  to  a  committee,  of  which  Mr,  Madison  was  one ;  and  on 
the  27th  of  May,  1783,  the  following  resolution  was  reported  and 
adopted :  — 

"  Resolved,  that  it  be  recommended  to  the  seversd  States,  to  secure 
to  the  authors  or  publishers  of  any  new  books  not  hitherto  printed, 
being  citizens  of  the  United  States,  and  to  their  executors,  admin- 
istrators, and  assigns,  the  copyright  of  such  books  for  a  certain  time, 
not  less  than  14  years  from  the  first  publication ;  and  to  secure  to 
the  said  authors,  if  they  shall  survive  the  term  first  mentioned,  and 
to  their  executors,  administrators,  and  assigns,  the  copyright  of  such 
books  for  another  term  or  time,  not  less  than  14  years  ;  such  copy  or 
exclusive  right  of  printing,  publishing,  and  vending  the  same,  to  be 
secured  to  the  original  authors  or  publishers,  their  executors,  admin- 
istrators, and  assigns,  by  such  laws  and  such  restrictions,  as  to  the  sev- 
eral States  may  seem  proper." 

This  right  is  here  treated  and  dealt  with  as  property  already  ex- 
isting, and  not  as  creating  any  thing  which  had  previously  no  being. 
It  is  spoken  of  as  something  tangible,  that  might  pass  to  executors 
and  administrators,  and  transferable  by  assignment.  And  the  recom- 
mendation to  the  States  was,  to  pass  laws  to  secure  such  right. 

It  must  be  presumed  that  congress  understood  the  light  in  which 
this  subject  was  viewed  in  the  mother  country.  And  it  is  de- 
serving of  notice,  that  Mr.  Madison,  one  of  the  committee,  afterwards 
wrote  the  number  in  The  Federalist,  where  this  subject  is  discussed, 
and  where  it  is  expressly  asserted,  that  this  has  been  adjudged  in 
England  to  be  a  right  at  common  law. 

And  it  is  worthy  of  remark,  also,  that  no  mention  is  here  made  of 
any  right  in  mechanical  inventions ;  syid  although  tUe  arts  and  sci- 
ences are  connected  in  the  same  clause  in  the  constitution, 
•  and  placed  under  the  legislative  power  of  congress,  it  does  [  *  682  ] 
not,  by  any  means,  follow  that  they  were  considered  as 
standing  on  the  same  footing. 

Several  of  the  States  had  already  passed  laws  on  this  subject,  and 
many  others,  in  compliance  with  the  recommendation  of  congress, 
did  the  same. 

The  State  of  Massachusetts,  as  early  as  March,  1783,  passed  a 
law,  entitled,  "  An  act  for  the  purpose  of  securing  to  authors,  the  ex- 
clusive right  and  benefit  of  publishing  their  literary  productions  for 
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21  years."  The  preamble  to  this  act  shows,  in  a  strong  and  striking 
manner,  the  views  entertained  at  that  day  in  this  enlightened  State, 
of  the  value  of  this  right.  "  Whereas,  the  improvement  of  knowL 
edge,  the  progress  of  civilization,  the  public  weal  of  the  community, 
and  the  advancement  of  human  happiness  greatly  depend  on  the 
efforts  of  learned  and  ingenious  persons,  in  the  various  arts  and  sci- 
ences; as  the  principal  encouragement  such  persons  can  have,  to 
make  great  and  beneficial  exertions  of  this  nature,  must  exist  in  the 
legal  security  of  the  firuits  of  their  study  and  industry,  to  themselves ; 
and  as  such  security  is  one  of  the  natural  rights  of  all  men,  there 
being  no  property  more  peculiarly  a  man's  own  than  that  which  is 
produced  by  the  labor  of  his  mind ;  therefore,  to  encourage  learned 
and  ingenious  persons  to  write  useful  books,  for  the  benefit  of  man- 
kind, be  it  enacted,"  &c  The  act  then  proceeds  to  declare  that  all 
books,  treatises,  and  other  literary  works,  &c.,  shaU  be  the  sole  prop- 
erty of  the  author  or  others,  being  subjects  of  the  United  States  of 
America,  their  heirs  and  assigns  for  the  full  and  complete  term  of  21 
years  from  the  date  of  their  first  publication.  And  certain  penalties 
are  affixed  to  the  violation  of  the  right,  with  a  proviso,  that  the  act 
shall  not  be  construed  to  extend  in  favor,  or  for  the  benefit  of  any  au- 
thor, or  subject  of  any  other  of  the  United  States,  until  the  State  of 
which  such  author  is  a  subject  shall  have  passed  similar  laws  for  se- 
curing to  authors  the  exclusive  right  and  benefit  of  publishing  their 
literary  productions.     1  Laws  Mass.  94. 

This  act  recognizes,  in  the  fullest  and  most  unqualified  manner, 
the  natural  right  which  an  author  has  to  the  productions  and  labor  of 
his  own  mind.  Ajid  it  is  worthy  of  notice,  that  the  act  does 
[  *  683  ]  not  recognize  as  a  natural  right,  or  in  any  manner  *  provide 
for  the  protection  of  mechanical  inventions,  thereby  showing 
the  distinction  between  mental  and  manual  labor  in  the  view  of  that 
legislature,  although  it  is  now  attempted  to  put  them  on  the  same 
footing. 

The  State  of  Connecticut  had,  previously,  in  the  same  year,  (Jan- 
uary, 1783,)  passed  an  act  for  the  encouragement  of  literature  and 
genius,  containing  the  following  preamble:  **  Whereas,  it  is  perfectly 
agreeable  to  the  principles  of  natural  justice  and  equity,  that  every 
author  should  be  secured  in  receiving  the  profits  that  may  arise  from 
the  sale  of  his  works;  and  such  security  may  encourage  men  of 
learning  and  genius  to  publish  their  writings,  which  may  do  honor  to 
their  country  and  service  to  mankind."  Certain  provisions  are  then 
made  for  the  security  of  such  right,  which  it  is  unnecessary  here  to  be 
particularly  noticed. 

There  is  a  like  proviso  as  in  the  Massachusetts  act ;  that  the  ben* 
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efiit  of  the  law  is  not  to  extend  to  authors,  inhabitants  of,  or  residing 
in  other  States,  until  such  States  have  passed  similar  laws.  Statutes 
of  Conn.  474.  This  law  is  also  confined  to  literary  productions,  and 
in  no  manner  extending  to  mechanical  labors. 

In  the  colony  of  New  York,  in  the  year  1786,  a  law  "  to  promote 
literature  "  was  passed,  reciting,  "  whereas,  it  is  agreeable  to  the  prii^i- 
ciples  of  natural  equity  and  justice,  that  every  author  should  be  se- 
cured in  receiving  the  profits  that  may  arise  from  the  sale  of  his 
works ;  and  such  security  may  encourage  persons  of  learning  and 
genius  to  publish  their  writings,  which  may  do  honor  to  their  country 
and  service  to  mankind;"  and  then  making  provision  for  securing 
to  authors  the  sole  right  of  printing,  publishing,  and  selling  their 
works  for  14  years.  With  a  proviso  to  the  4th  section  of  the  act, 
recognizing  a  common  law  right,  but  leaving  it  open  and  unaffected 
in  cases  not  coming  within  the  act,  viz :  "  Provided,  that  nothing  in 
this  act  shall  extend  to,  affect,  prejudice,  or  confirm  the  rights  which 
any  person  may  have  to  the  printing  or  publishing  of  any  books  or 
pamphlets  at  common  law,  in  cases  not  mentioned  in  this  act" 

The  State  of  Virginia,  also,  in  the  year  1785,  passed  a  similar  law 
for  securing  to  authors  of  literary  works  an  exclusive  property 
therein  for  a  limited  time.  1  Eev.  Code,  634.  Like  •laws  [  '684  ^ 
for  the  same  purpose  were  passed  by  other  States,  which  are 
not  necessary  here  to  be  noticed ;  enough  having  been  referred  to,  to 
show  the  light  in  which  literary  property  was  viewed  in  this  country, 
and  that  such  laws  were  passed  with  a  view  to  protect  and  secure  a 
preexisting  right,  founded  on  the  eternal  rules  and  principles  of  nat- 
ural right  and  justice,  and  recognized  by  the  common  law. 

But  under  the  existing  governments  of  the  United  States,  before 
the  adoption  of  the  present  constitution,  adequate  protection  could 
not  be  given  to  authors  throughout  the  United  States,  by  any  general 
law.  It  depended  on  the  legislatures  of  the  several  States ;  and  this 
led  to  the  provisions  in  the  present  constitution,  giving  to  congress 
power  "  to  promote  the  progress  of  science  and  the  useful  arts,  by 
securing,  for  limited  times,  to  authors  and  inventors,  the  exclusive 
right  to  their  respective  writings  and  discoveries."    Constit,  art.  1,  §  8. 

It  has  been  argued  at  the  bar,  that  as  the  promotion  of  the  progress 
of  science  and  the  useful  arts,  is  here  united  in  the  same  clause  in 
the  constitution,  the  rights  of  authors  and  inventors  were  considered 
as  standing  on  the  same  footing ;  but  this,  I  think,  is  a  non  sequitur. 
This  article  is  to  be  construed  distributively,  and  must  have  been  so 
nnderstood ;  for  when  congress  came  to  execute  this  power  by  legis- 
lation, the  subjects  axe  kept  distinct,  and  very  different  provisions  are 
made  respecting  them.     All  the  laws  relative  to  inventions,  purport 
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to  be  acts  to  promote  the  progress  of  the  useful  arts.  They  do  not 
use  any  language  which  implies  or  presupposes  any  existing  prior 
right  to  be  secured,  but  clearly  imply  that  tiie  whole  exdusive  right 
is  created  by  the  law,  and  ends  with  the  expiration  of  the  patent  The 
first  law,  passed  in  the  year  1790, 1  Story's  ed.  80,  requires  that  the 
specification  shall  be  so  particular,  as  not  only  to  distinguish  the  in* 
vention  or  discovery  from  other  things  before  known  and  used,  but 
also  to  enable  a  workman,  or  other  person,  skilled  in  the  art  of  man- 
ufacture, to  make,  construct,  or  use  the  same,  to  the  end  that  the 
public  may  have  the  full  benefit  thereof,  after  the  expiration  of  the 
patent  term.  This  is  the  consideration  demanded  by  the  public,  for 
the  protection  during  the  time  mentioned  in  the  patent;  and  the 
books  furnish  no  case,  that  I  am  aware  of,  where  an  action 
[  •  685  ]  *  has  been  attempted  to  be  sustained  upon  any  supposed 
common  law  right  of  the  inventor. 

But  the  case  is  quite  different  with  respect  to  copyrights.  All  the 
laws  on  this  subject  purport  to  be  made  for  securing  to  authors  and 
proprietors  such  copyright  They  presuppose  the  existence  of  a 
right,  which  is  to  be  secured,  and  not  a  right  originally  created  by 
the  act  The  security  provided  by  the  act  is  for  a  limited  time.  But 
there  is  no  intimation  that,  at  the  expiration  of  that  time,  the  copy 
becomes  common,  as  in  the  case  of  an  invention.  The  right,  at  the 
expiration  of  the  time  limited  in  the  acts  of  congress,  is  left  to  the 
common  law  protection,  without  the  additional  security  thrown 
around  it  by  the  statutes,  and  stands  upon  the  same  footing  as  it  did 
before  the  statutes  were  passed.  The  protection  for  a  limited  time 
by  the  aid  of  penalties,  against  the  violators  of  the  right,  proceeds 
upon  the  ground  that  the  author,  within  that  time,  can  so  multiply 
his  work,  and  reap  such  profits  therefrom,  as  to  enable  him  to  rest 
upon  his  common  law  right,  without  the  extraordinary  aid  of  penal 
laws. 

In  The  Federalist,  No.  43,  written  by  Mr.  Madison,  who  reported 
the  resolution  referred  to,  in  the  old  congress,  this  clause  in  the  con- 
stitution is  under  consideration,  and  the  writer  observes,  that  the 
utility  of  this  power  will  scarcely  be  questioned.  The  copyright  of 
authors  has  been  solemnly  adjudged  in  Great  Britain,  to  be  a  right  at 
common  law.  The  right  to  useful  inventions  seems,  with  equal 
reason,  to  belong  to  the  inventors.  The  public  good  fully  coincides, 
in  both  cases,  with  the  claims  of  individuals.  The  States  cannot 
separately  make  effectual  provision  for  either  of  the  cases,  and  most 
of  them  have  anticipated  the  decision  of  this  point,  by  laws  passed 
at  the  instance  of  congress. 

Although  it  is  here  said  that  the  right  to  useful  inventions  seems, 
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with  equal  reason,  to  belong  to  the  inventors,  as  the  copyright  to 
authors;  yet  it  is  not  pretended  that  the  common  law  equally  recog- 
nizes them.  But  the  contrary  is  necessarily  implied,  when  it  is 
expressly  said  that  the  copyright  has  been  adjudged  to  be  a  common 
law  right,  but  is  silent  as  to  inventors'  rights. 

The  common  law  right  of  authors  is  expressly  recognized  by 
Mr.  Justice  Story,  in  his  Commentaries.  In  noticing  this 
•article  in  the  constitution,  he  says:  "  This  power  did  not  [  *686  ] 
exist  under  the  confederation,  and  its  utility  does  not  seem 
to  have  been  questioned.  The  copyright  of  authors  in  their  works, 
had,  before  the  Revolution,  been  decided  in  Ghreat  Britain  to  be  a 
common  law  right,  and  it  was  regulated  and  lindted  under  statutes 
passed  by  parliament  upon  that  subject"  3  Story's  Com.  48.  If 
these  statutes  do  not  affect  the  right  in  the  case  now  before  the  court, 
it  remains  and  is  to  be  viewed  as  a  common  law  right 

The  judge  in  the  court  below,  who  decided  this  case>  seems  to 
place  much  reliance  on  what  he  considers  a  doubt,  suggested  by 
Chancellor  Kent,  as  to  the  existence  of  the  common  law  right.  Let 
us  see  what  he  does  say.  <^  It  was,"  says  he,  '^  for  some  time  the 
prevailing  and  better  opinion  in  England,  that  authors  had  an  exclu- 
sive copyright  at  common  law,  as  permanent  as  the  property  of  an 
estate ;  and  that  the  statute  of  Anne,  protecting  by  penalties,  that 
right  for  fourteen  years,  was  only  an  additional  sanction,  and  made 
in  affirmance  of  the  common  law.  This  point  came  at  last  to  be 
questioned,  and  it  became  the  subject  of  a  very  serious  litigation  in 
the  court  of  king's  bench.  It  was  decided  in  Miller  v.  Taylor,  1769, 
that  every  author  had  a  common  law  right  in  perpetuity,  independent 
of  statute,  to  the  exclusive  printing  and  publishing  his  original  com- 
positions. The  court  was  not  unanimous,  and  the  subsequent  decis- 
ion of  the  house  of  lords,  in  Donaldson  v.  Beckett,  in  February,  1774, 
settled  this  very  litigated  question  against  the  opinion  of  the  king's 
bench,  by  establishing  that  the  common  law  right  of  action,  if  any 
existed,  could  not  be  exercised  beyond  the  time  limited  by  the  stat- 
ute of  Anne,  2  Com.  375,  2d  ed."  It  is  here  fully  admitted  that,  by 
the  decision  in  Miller  v.  Taylor,  every  author  had  a  common  law 
right  in  perpetuity,  to  the  publishing  of  his  original  composition. 
And,  if  it  was  intended  to  intimate  that  the  subsequent  decision,  in 
Donaldson  v.  Beckett,  overruled  this  decision,  as  to  the  common  law 
right ;  I  apprehend,  this  must  be  a  mistake,  according  to  the  report 
of  the  case  in  4  Burr.  I  understand  the  decision  then  was,  by  ten 
of  the  judges  that,  at  common  law,  an  author  had  the  sole  right 
of  first  printing  and  publishing  his  work,  and  by  seven  judges 
to  four,  that  such  right  continued  after  his  first  publication.  It  is 
VOL.  XI.  22 
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[  •eS?  ]  true,  it  •was  decided  by  six  to  five  of  the  judges,  that  the 
common  law  right  of  action  could  not  be  exercised  beyond 
the  time  limited  by  the  statute  of  Anne.  But  with  the  construction 
of  this  statute  we  have  no  concern,  if  it  was  not  in  force  in  Penn- 
sylvania. The  settlement  of  the  common  law  right  is  the  material 
point,  and  that  is  admitted,  by  Chancellor  Kent,  to  have  been  decided 
in  favor  of  the  author.  There  is  certainly  considerable  obscurity  in 
the  report  of  this  case,  as  to  how  far  it  has  modified  the  common 
law  remedy;  this  arises  probably  from  the  manner  in  which  the 
questions  were  propounded  by  the  house  of  lords  to  the  judges. 

I  do  not  perceive  how  it  becomes  necessary,  in  this  case,  to  decide 
the  question,  whether  we  have  here  any  code  of  laws,  known  and 
regarded  as  the  common  law  of  the  United  States.  This  case 
presents  a  question  respecting  the  right  of  property,  and  in  such  cases 
the  state  laws  form  the  rules  of  decision  in  the  courts  of  the  United 
States ;  and  the  case  now  before  the  court  must  be  governed  by  the 
law  of  copyright  in  the  State  of  Pennsylvania.  The  complainants, 
though  citizens  of  New  York,  are  entitled  to  the  benefit  of  those  laws 
for  the  protection  of  their  property ;  and  have  a  right  to  prosecute 
their  suit  in  the  courts  of  the  United  States. 

If,  by  the  common  law  of  England,  an  author  has  the  copyright 
in  his  literary  compositions,  it  becomes  necessary  to  inquire  whether 
that  law  is  in  force  in  the  State  of  Pennsylvania. 

It  was  very  properly  admitted  by  the  court  below,  on  the  trial  of 
this  cause,  that  when  the  American  colonies  were  first  settled  by  our 
ancestors,  it  was  held  as  well  by  the  settlers,  as  by  the  judges  and 
lawyers  of  England,  that  they  brought  with  them,  as  a  birthright  and 
inheritance,  so  much  of  the  common  law  as  was  applicable  to  their 
local  situation  and  change  of  circumstances ;  and  that  each  colony 
judged  for  itself  what  parts  of  the  common  law  were  applicable  to 
its  new  condition.  Mr.  Justice  Story  recognizes  the  same  principle 
in  his  Commentaries,  vol.  1,  137  to  140.  Englishmen,  says  he, 
removing  to  another  country,  must  be  deemed  to  carry  with  them 
those  rights  and  privileges  which  belong  to  them  in  their  native 
country ;  and  that  the  plantations  formed  in  this  country 
[  •  688  ]  were  to  be  deemed  a  part  of  the  ancient  dominions,*  and 
the  subjects  inhabiting  them  to  belong  to  a  common  country, 
and  to  retain  their  former  rights  and  privileges.  That  the  universal 
principle  has  been,  (and  the  practice  has  conformed  to  it,)  that  the 
common  law  is  our  birthright  and  inheritance,  and  that  our  ancestors 
brought  hither  with  them,  upon  their  immigration,  all  of  it  which 
was  applicable  to  their  situation.  The  whole  structure  of  our  pres- 
ent jurisprudence  stands  upon  the  original  foundation  of  the  com- 
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mon  law.  The  old  congress,  in  the  year  1774,  unanimously  resolved 
that  the  respective  colonies  are  entitled  to  the  common  law  of  Eng- 
land.   1  Story's  Com.  140,  and  note. 

The  colony  of  Pennsylvania  was  settled  about  the  year  1682 ;  at 
which  period,  and  down  to  the  time  of  the  case  of  Miller  v.  Taylor, 
1769,  the  whole  course  of  the  British  government,  as  well  in  parlia- 
ment, as  in  the  star  chamber  and  court  of  chancery,  proceeded,  in 
relation  to  the  regulation  of  copyrights,  upon  the  ground  of  an 
existing  common  law  right  in  authors,  and  which  was  so  universally 
acknowledged,  that  it  was  not  contested  in  a  court  of  justice  until 
that  case ;  and  then  solemnly,  and  upon  the  most  mature  delibera^ 
tion,  decided  to  be  a  common  law  right,  notwithstanding  the  statute 
of  Anne,  passed  in  the  year  1710.  And  the  subsequent  decision  of 
Donaldson  v.  Beckett  turned  entirely  upon  the  construction  of  that 
act,  which  it  was  supposed  limited  the  remedy  to  the  time  prescribed 
in  the  act  for  the  protection  of  the  copyright  So  that  at  the  time 
of  the  settlement  of  Pennsylvania,  and  for  nearly  a  century  thereafter, 
the  common  law  right,  with  all  the  common  law  remedies  attached 
to  it,  was  the  received  and  acknowledged  doctrine  in  England.  And 
if  the  common  law  was  brought  into  Pennsylvania  by  the  first  set- 
tiers,  the  law  of  copyright  formed  a  part  of  it,  and  was  in  force  there, 
and  has  so  continued  ever  since,  not  having  been  abolished  or  modi- 
fied by  any  legislature  in  that  State.  But  the  existence  of  the  com- 
mon law  in  Pennsylvania  is  not  left  to  inference  upon  the  general 
principles  applicable  to  emigrants,  before  alluded  to ;  there  is  posi- 
tive legislation  on  the  subject. 

We  find,  as  early  as  the  year  1718,  a  law  in  that  colony  with  a 
recital,  "  whereas  king  Charles  IL,  by  his  royal  charter  to  William 
Penn,  for  erecting  this  country  into  a  province,  did  declare 
it  to  be  his  will  and  pleasure,  that  the  laws  for  *  regulating  [  *  689  ] 
and  governing  of  property,  within  the  said  province,  as 
well  for  the  descent  and  enjoyment  of  lands,  as  for  the  enjoyment 
and  succession  of  goods  and  chattels,  and  likewise  as  to  felonies, 
should  be  and  continue  the  same  as  they  should  be,  for  the  time 
being,  by  the  general  course  of  the  law  in  the  kingdom  of  England, 
until  the  said  laws  shall  be  altered  by  the  said  William  Penn,  his 
heirs  and  assigns,  and  by  the  fireemen  of  the  said  province,  their 
delegates  or  deputies,  or  the  greater  part  of  them ;  and,  whereas,  it 
is  a  settled  point  that,  as  the  common  law  is  the  birthright  of  all 
English  subjects,  so  it  ought  to  be  their  rule  in  the  British  domin- 
ions But  acts  of  parliament  have  been  adjudged  not  to  extend  to 
these  plantations,  unless  they  are  particularly  named  as  such ;  now, 
therefore,"  &c. ;  and  certain  statutes  relating  to  crimes  are  adopted| 
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and  this  question  came  under  the  consideration  of  the  supreme  court 
oi  that  State,  in  the  case  of  Morris's  Lessee  v.  Vanderen,  1  Dall.  64, 
in  the  year  1782,  and  Chief  Justice  M'Eean,  in  pronouncing  the 
judgment  of  the  court,  says:  This  State  has  had  her  government  for 
above  a  hundred  years,  and  it  is  ihe  opinion  of  the  court  that  the 
common  law  of  England  has  always  been  in  force  in  Pennsylvania. 
That  all  statutes  made  in  Great  Britain  before  the  settlement  of 
Pennsylvania  have  no  force  here,  unless  they  are  convenient,  and 
adapted  to  the  circumstances  of  the  country ;  and  that  all  statutes 
made  since  the  settiement  of  Pennsylvania  have  no  force  here  unless 
the  colonies  are  particularly  named ;  and  he  adds  that  the  spirit  of 
the  act  of  1718  supports  this  opinion. 

With  respect  to  English  statutes  which  have  been  considered  in 
force  in  Pennsylvania,  we  have  the  most  satisfactory  evidence  in  the 
report  of  the  judges  of  the  supreme  court  of  that  State,  made  under 
an  act  of  the  legislature  passed  April  7,  1807,  3  Binn.  595,  by 
which  the  judges  were  required  to  examine  and  report  which  of  the 
English  statutes  are  in  force  in  that  commonwealth ;  and  upon  this 
subject  the  report  states :  ''  With  respect  to  English  statutes,  enact- 
ed since  the  settiement  of  Pennsylvania,  it  has  been  assumed,  as  a 
principle,  that  they  do  not  extend  here,  unless  they  have  been  recog- 
nized by  our  acts  of  assembly,  or  adopted  by  long  continued  practice 
in  courts  of  justice.  Of  the  latter  description  there  are  very  few  ; 
and  those,  it  is  supposed,  were  introduced  firom  a  sense  of 
[  *690]  their  *  evident  utiUty.  As  English  statutes  they  had  no 
obligatory  force ;  but,  from  long  practice,  they  may  be  con- 
sidered as  incorporated  with  the  law  of  our  country." 

From  this  review  of  the  law,  I  think  I  have  shown  that,  by  the 
common  law  of  England,  down,  at  least,  to  the  decision  in  the  case 
of  Donaldson  v.  Beckett,  4  Burr.  2408,  an  author  was  considered  as 
having  an  exclusive  right,  in  perpetuity,  to  his  literary  compositions. 
That  this  right,  as  a  branch  of  the  common  law,  was  brought  into  Penn- 
sylvania with  the  first  settiers,  as  early  as  the  year  1682.  That  what- 
ever effect  and  operation  the  statute  of  Anne  may  have  been  deemed 
to  have  had  upon  the  common  law  in  England,  that  statute  never 
having  been  in  force  in  Pennsylvania,  the  common  law  right  remains 
unaffected  by  it.  And  with  tiiis  view  of  the  law,  and  the  rights  of 
an  author,  I  proceed  to  consider  the  acts  of  congress  which  have  been 
passed  on  this  subject 

Observing,  in  the  first  place,  that  we  are  bound  to  presume  that 
congress  understood  the  nature  and  character  of  this  claim  of  authors 
to  the  enjoyment  of  the  fruits  of  their  literary  labors,  and  the  ground 
upon  which  it  rested,  this  is  useful  and  necessary,  to  conduct  us 
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to  a  right  understanding  of  their  legislation.  A  knowledge  of  the 
mischief  is  necessary  to  a  just  and  coirect  view  of  the  remedy  intend- 
ed to  be  applied. 

But  the  knowledge  of  congress  on  this  subject  is  not  left  open  to 
presumption.  The  question  as  to  its  being  an  exclusive  and  perpet- 
ual right  was  brought  directly  to  the  view  of  congress. 

Three  acts  have  been  passed  on  this  subject ;  and  being  not  only 
in  ptm  materiay  but  connected  with  each  other  by  their  very  titles 
and  objects,  are  to  be  construed  together,  and  explained  by  each 
other. 

The  last  act  on  the  subject  was  passed  in  the  year  1831,  and  is 
entitled  '^  An  act  to  amend  the  several  acts  respecting  copyrights, 
approved  February  3, 1831."  And  the  report  of  the  judiciary  com- 
mittee, to  whom  the  subject  was  referred,  shows  in  what  point  of 
light  the  subject  was  presented  to  congress. 

Your  committee,  says  the  report,  believe  that  the  just  claims  of 
authors  require  from  our  legislation  a  protection  not  less  than  what 
is  proposed  in  the  bill  reported  Prom  the  first  principles 
of  proprietorship  in  property,  an  author  has  an  exclusive  *  and  [  *  691  ] 
perpetual  right,  in  preference  to  any  other,  to  the  fruits  of 
his  labor.  Though  the  nature  of  literary  property  is  peculiar,  it  is 
not  the  less  real  and  valuable.  If  labor  and  effort  in  producing  what 
before  was  not  possessed  or  known  will  give  title,  then  the  literary 
man  has  title,  perfect  and  absolute,  and  should  have  his  reward. 

The  object  of  the  law,  and  to  which  the  attention  of  congress  was 
specially  drawn,  was  the  protection  of  property,  claimed  and  admit- 
ted to  be  exclusive  and  perpetual  in  the  author* 

It  may  be  useful,  preliminarily,  to  notice  a  few  of  the  settled  rules 
by  which  statutes  are  to  be  construed. 

In  construing  statutes,  three  points  are  to  be  regarded ;  the  old  law, 
the  mischief,  and  the  remedy ;  and  the  construction  should  be  such, 
if  possible,  to  suppress  the  mischief,  and  advance  the  remedy.  1  BL 
Ck)m.  87 ;  Bac  Ab.  Stat.  1,  pi.  31,  32. 

An  affirmative  statute  does  not  abrogate  the  common  law. 

If  a  thing  is  at  common  law  a  statute  cannot  restrain  it  unless  it 
be  in  negative  words.  Plowd  113 ;  2  Kent's  Com.  462 ;  2  Mason, 
461 ;  1  Inst  111,  115;  10  Mod  118;  Bac.  Abr.  Stat.  9. 

Where  a  statute  gives  a  remedy  where  there  was  one  by  the  com- 
mon law,  and  does  not  imply  a  negative  of  the  common  law  remedy, 
there  will  be  two  concurrent  remedies.  In  such  case  the  statute  rem- 
edy is  accumulative.  2  Bac  803,  805 ;  2  Inst.  200 ;  Com.  Dig.  Ac- 
tion upon  Statute,  6. 

Considering  the  common  law  right  of  the  author  established,  and 
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with  these  rules  of  constaruing  statutes  kept  in  view,  I  proceed  to  the 
consideration  of  the  acts  of  congress. 

The  first  law  was  passed  in  the  year  1790,  (1  voL  Story's  ed.  of 
Laws  of  United  States,  94,)  and  is  entitled,  "  An  act  for  the  encour- 
agement of  learning,  by  securing  the  copies  of  maps,  charts,  and 
books,  to  the  authors  and  proprietors  of  such  copies,  during  the  times 
therein  mentioned." 

The  first  section  declares,  that  the  author  of  any  book  or  books 
already  printed,  being  a  citizen  of  the  United  States,  and  who  hath 
not  transferred  the  copyright  to  any  other  person,  and  any  other  per- 
son, being  a  citizen  of  the  United  States,  &c.,  who  hath  purchased 
or  legally  acquired  the  copyright  of  such  book,  in  order  to  print, 
reprint,  publish,  or  vend  the  same,  shall  have  the  sole  right 
[  *  692  ]  and  liberty  of  printing,  reprinting,  publishing,  and  •vending 
the  same,  for  fourteen  years  from  the  recording  the  title 
thereof  in  the  clerk's  ofiice,  as  hereinafter  directed.  The  like  pro- 
vision is  made  with  respect  to  books  or  manuscripts  not  printed,  or 
thereafter  composed.  The  title,  and  this  section  of  the  act,  obviously 
consider  and  treat  this  copyright  as  property  ;  something  that  is  ca- 
pable of  being  transferred ;  and  the  right  of  the  assignee  is  protected 
equally  with  that  of  the  author ;  and  the  object  of  the  act  and  all  its 
provisions  purport  to  be  for  securing  the  right.  Protection  is  the 
avowed  and  real  purpose  for  which  it  is  passed  There  is  nothing 
here  admitting  the  construction  that  a  new  right  is  created.  The 
provision  in  no  way  or  manner  deals  with  it  as  such.  It  in  no  man- 
ner Umits  or  withdraws  firom  the  right  any  protection  it  before  had. 
It  is  a  forced  and  unreasonable  interpretation,  and  in  violation  of  all 
the  well-settled  rules  of  construction,  to  consider  it  as  restricting, 
limiting,  or  abolishing  any  preexisting  right.  Statutes  are  not  pre- 
sumed to  make  any  alteration  in  the  common  law,  further  or  other- 
wise than  the  act  expressly  declares.  And,  therefore,  when  the  act 
is  general,  the  law  presumes  it  did  not  intend  to  make  any  altera- 
tion ;  for,  if  such  was  the  intention,  the  legislature  would  have  so 
expressed  it.  11  Mod.  148 ;  19  Vin.  612,  Stat.  E.  6,  pi.  12.  And 
hence  the  rule  is  laid  down  in  Plowden,  if  a  thing  is  at  common  law, 
a  statute  cannot  restrain  it,  unless  it  be  in  negative  words.  It  is  in 
every  sense  an  affirmative  statute,  and  does  not  abrogate  the  com- 
mon law. 

The  cumulative  security  or  protection  given  by  the  statute,  attaches 
from  the  recording  of  the  title  of  the  book  in  the  clerk's  office  of  the 
district  court  where  the  author  or  proprietor  shall  reside.  If  the  stat- 
ute should  be  considered  as  creating  a  new  right,  that  right  vests  upon 
lecording  the  title.     This  is  the  only  prerequisite,  or  condition  prece- 
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dent,  to  the  vesting  the  right.  Whatever  it  is  that  is  given  by  the 
statute,  and  the  other  requirements  in  the  3d  and  4th  sections,  of 
publishing  in  the  newspaper  within  two  months  from  the  date  of  the 
record,  and  delivering  a  copy  of  the  book  to  the  secretary  of  state 
within  six  months  from  the  publication,  cannot  be  construed  as  pre- 
requisites or  conditions  precedent  to  the  vesting.  These  provisions 
cannot  be  considered  in  any  other  light  than  as  directory. 
In  no  other  view  can  these  sections  of  the  law  be  *  made  [  *  693  ] 
consistent  with  the  provisions  of  the  1st  section.  The  ben- 
efit of  the  act,  so  far  as  respects  the  exclusive  right,  takes  effect  from 
the  time  of  recording  the  title  in  the  clerk's  office ;  but  the  publication 
in  the  newspaper  may  be  made  at  any  time  within  two  months,  and 
the  copy  delivered  to  the  secretary  of  state  within  six  months.  What 
would  be  the  situation  of  the  author  if  his  copyright  should  be  violated 
before  the  expiration  of  the  time  allowed  him  for  these  purposes  ? 
Would  he  have  no  remedy  ?  The  2d  section  declares  in  terms,  that 
if  any  person,  from  and  after  the  recording  the  title,  shall,  without  the 
consent  of  the  author  or  proprietor,  print  or  reprint,  &c.,  he  thereby 
incurs  the  penalties  given  by  the  act.  Both  the  right  and  the  remedy 
therefore  given  by  the  act,  attach  on  the  recording  of  the  title.  And 
this  constraction  is  not  at  all  affected  by  any  thing  contained  in  the 
3d  section  of  the  act ;  which  declares  that  no  person  shall  be  entitled 
to  the  benefit  of  this  act,  unless  he  shall  have  deposited  a  printed 
copy  of  the  title  in  the  clerk's  office.  This  is  in  perfect  harmony  with 
the  Ist  and  2d  sections ;  and  although  the  reqiurement  to  publish  a 
copy  of  the  record  in  the  newspaper  is  in  the  same  section,  it  is  in  a 
separate  and  distinct  clause,  and  no  more  required  to  be  considered  a 
prerequisite  than  if  it  was  in  a  distinct  section  ;  and  so  it  was  consid- 
ered by  Mr.  Justice  Washington,  in  Ewer  v.  Coxe,  4  Wash.  C.  C. 
Rep.  490;  and  he  also  in  that  case  considered  the  requirement  in  the 
4th  section  to  deliver  a  copy  to  the  secretary  of  state  as  directory,  and 
not  as  a  condition ;  and  indeed  the  result  of  his  opinion  was,  that  if 
the  author's  copyright  depended  upon  the  act  of  1790,  it  would  be 
complete  by  a  deposit  of  a  copy  of  the  title  in  the  clerk's  office.  But 
that  the  act  of  1802  not  only  added  another  requisite,  namely,  caus- 
ing a  copy  of  the  record  to  be  inserted  at  full  length  in  the  title-page, 
but  made  the  publication  in  the  newspaper,  and  the  delivery  of  a 
copy  of  the  book  to  the  secretary  of  state,  prerequisites,  although  not 
made  so  by  the  act  of  1790.  Mr.  Justice  Washington  is  fully  sup- 
ported in  his  construction  of  the  act  of  1790  by  the  case  of  Nichols  «. 
Ruggles,  3  Day,  146,  decided  in  the  supreme  court  of  errors  of  the 
State  of  Connecticut,  where  it  is  held,  that  the  provisions  of  the 
statute,  which  require  the  author  to  publish  the  title  of  his  book 
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[  •  694  ]  in  a  newspaper,  and  to  deliver  a  copy  of  the  work  to  *  the 
secretary  of  state,  are  merely  directory,  and  constitute  no 
part  of  the  essential  requisites  for  securing  the  copyright  This  case 
was  decided  in  the  year  1808,  and  I  do  not  find  any  reference  to  the 
act  of  1802.  This  can  only  be  accounted  for  upon  the  supposition 
that,  in  the  opinion  of  the  counsel  and  court,  this  act  did  not  at  all 
affect  the  construction  of  the  act  of  1790 ;  for  had  it  been  supposed 
that  the  act  of  1802  made  the  publication  in  a  newspaper,  and  a  de- 
livery of  a  copy  of  the  work  to  the  secretary  of  state,  prerequisites  to 
the  vesting  of  the  copyright,  it  would  necessarily  have  led  to  a  differ- 
ent result  on  the  motion  for  a  new  trial.  Judge  Hopkinson,  who 
tried  the  cause  now  before  the  court,  thinks  the  act  of  1790  will  not 
admit  of  the  construction  given  to  it  by  Judge  Washington ;  but  that 
under  that  act  the  publication  in  a  newspaper,  and  delivery  of  a  copy 
of  the  work  to  the  secretary  of  state,  are  prerequisites  to  the  estab- 
lishment of  the  right;  and  such  I  understand  to  be  the  opinion  of  a 
majority  of  this  court,  by  which  the  construction  of  the  act  of  1790, 
by  Judge  Washington,  is  overruled.  I  have  already  attempted  to 
show  that  this  construction  of  the  act  of  1790  cannot  be  sustained  ; 
nor  do  I  think  that  the  act  of  1802  will  aid  that  construction  of  the  . 
act  of  1790,  and  in  this  I  understand  my  brother  JVFLean  concurs  f  so 
that  upon  this  question,  as  to  the  effect  of  the  act  of  1802  upon  the 
act  of  1790,  the  court  is  equally  divided,  and  the  decision  of  the  cause 
rests  upon  the  act  of  1790.  A  brief  notice,  however,  of  the  act  of 
1802,  2  Story,  Ed.  Laws  U.  S.  866,  may  not  be  amiss. 

It  purports,  so  far  as  it  relates  to  the  present  question,  to  be  a  sup- 
plement to  the  act  of  1790,  and  declares  that  the  author  or  proprietor 
of  a  book,  before  he  shall  be  entitled  to  the  benefit  of  that  act,  shall, 
in  addition  to  the  requisites  enjoined  in  the  3d  and  4th  sections  of 
said  act,  give  information,  by  causing  a  copy  of  the  record,  required  to 
be  published  in  a  newspaper,  to  be  inserted  at  full  length  in  the  title- 
page  or  in  the  page  immediately  following  the  title-page  of  the  book 
It  is  to  be  observed  that  this  purports  to  be  a  supplementary  act,  the 
office  of  which  is  only  to  add  something  to  the  original  act,  but  not  to 
alter  or  change  the  provisions  which  it  already  contains.  It  leaves  the 
original  act  precisely  as  it  was,  and  only  superadds  to  its  pro- 
[  •  695  ]  visions  the  matter  of  the  supplement ;  and  *  both,  when  taken 
together,  will  receive  the  same  construction  as  if  originally 
incorporated  in  the  same  act.  This  is  the  natural  and  rational  view 
of  the  matter.  Suppose  this  new  requisite  had  been  in  the  original 
act,  how  would  it  stand  ?  K  it  was  in  a  separate  and  distinct  section, 
it  would  run  thus :  that  the  author,  before  he  shall  be  entitled  to  the 
benefit  of  this  act,  shall  insert  at  full  length,  in  the  title-page  of  the 
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book,  a  copy  of  the  record  of  the  title.  This  could  not  change  the 
construction  of  the  act  as  to  the  publication  in  the  newspaper,  or  deliv- 
ery of  a  copy  of  the  book  to  the  secretary  of  state.  Nor  could  it 
have  any  such  effect,  if  it  followed  immediately  after  the  prerequisite 
of  depositing  a  printed  copy  of  the  title  of  the  book  in  the  clerk's 
office ;  and  this  would  have  been  the  natural  place  for  the  provision 
if  it  had  been  inserted  in  the  original  act. 

Judge  Washington,  in  Ewer  v.  Coxe,  4  Wash.  C.  C.  Rep.  487, 
says  that  the  supplemental  act  declares  that  the  person  seeking  to 
obtain  this  right  shall  perform  this  new  requisition,  in  addition  to 
those  prescribed  in  the  3d  and  4th  sections  of  the  act  of  1790,  and 
that  he  must  perform  the  whole  before  he  shall  be  entitled  to  the 
benefit  of  the  act.  I  find  no  such  declaration  in  the  act.  The  2d 
section,  which  relates  to  prints,  does  contain  this  declaration,  but  it 
has  no  application  to  books. 

If  the  act  of  1802  is  intended  as  a  legislative  construction  of  the  act 
of  1790,  and  is  clearly  erroneous,  it  cannot  be  binding  upon  the  court 

The  act  of  1831,'  being  in  pari  materia^  may  be  taken  into  consid- 
eration in  construing  the  previous  acts  which  it  purports  to  amend ; 
and  we  find  in  this  act  only  two  prerequisites  imposed  upon  an 
autfkor,  to  entitle  him  to  the  benefit  of  the  act,  namely,  to  deposit  a 
printed  copy  of  the  title  of  the  book  in  the  clerk's  office  of  the  dis- 
trict court  of  the  district  wherein  the  author  or  proprietor  shall  reside, 
and  to  give  information  of  the  copyright  Being  secured,  by  inserting 
on  the  title-page,  or  the  page  immediately  following,  the  entry  therein 
directed,  namely,  "entered  according  to  the  act  of  congress,"  &c. 
And  these  being  prerequisites  under  the  former  laws,  it  is  fairly  to  be 
concluded  that  they  were  the  only  prerequisites,  and  that  the  other 
requirements  are  merely  directory;  and  if  so,  the  complain- 
ants in  the  court  below,  have  shown  all  that  the  acts  *  of  [  *  696  ] 
congress  require  to  vest  the  copyright.  The  title  has  been 
recorded  in  the  clerk's  office,  and  a  copy  of  the  record  inserted  in  the 
title-page  of  the  book. 

But  if  the  complainants  in  the  court  below  have  not  made  out  a  com- 
plete right  under  the  acts  of  congress,  there  is  no  ground  upon  which 
the  common  law  remedy  can  bef  taken  from  them.  If  there  be  a  com- 
mon law  right,  there  certainly  must  be  a  common  law  remedy.  The 
statute  contains  nothing  in  terms,  having  any  reference  to  the  com- 
mon law  right;  and  if  such  right  is  considered  abrogated,  limited,  or 
modified  by  the  acts  of  congress,  it  must  be  by  implication ;  and  to 
so  construe  these  acts,  is  in  violation  of  the  established  rules  of  con- 
struction, that  where  a  statute  gives  a  remedy  in  the  affirmative 

1  4  Stats,  at  Large,  436. 
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without  a  negative  expressed  or  implied,  for  a  matter  which  was  ao- 
tioDable  at  common  law,  the  party  may  sue  at  common  law,  as  well 
as  upon  the  statute ;  1  Chitty's  PI.  144.  This  is  a  well  settled  prin- 
ciple, and  fuUy  recognized  and  adopted  in  the  case  of  Almy  v.  Harris, 
5  Johns.  175. 

Whatever  effect  the  statute  of  Anne  may  have  had  in  England,  as 
to  limiting  or  abridging  the  common  law  right  there ;  no  such  effect 
upon  any  sound  rules  of  interpretation,  can  grow  out  of  our  acts  of 
congress.  There  is  a  wide  difference  in  the  phraseology  of  the  laws. 
The  statute  of  Anne  contains  negative  words.  It  declares  that  the 
author  shall  have  the  sole  right  and  liberty  of  printing,  &c.,  for  the 
time  contained  in  the  statute,  and  longer ;  and  these  are  the  words 
upon  which  the  advocates  for  the  limitation  of  the  common  law  right 
mainly  rest ;  and  it  was,  for  a  long  time,  considered  by  the  ablest 
judges  in  England,  that  even  these  strong  words  did  not  limit  or 
abridge  the  common  law  right ;  and  the  question,  at  this  day,  is  not 
considered  free  from  doubt. 

This  act,  and  the  construction  which  it  had  received  in  England, 
were  well  known  and  understood  when  the  act  of  congress  was  passed, 
and  no  such  limitation  is  inserted  or  intended,  or  any  matter  at  all 
repugnant  to  the  continuance  of  the  common  law  right,  in  its  full 
extent.  These  laws  proceed  on  the  ground  that  the  common  law 
remedy  was  insufficient  to  protect  .the  right,  and  provide  additional 
security,  by  means  of  penalties,  for  a  violation  of  it.  Congress  hav- 
ing before  them  the  statute  of  Anne,  and  apprised  of  the 
[  *  697  ]  doubt  entertained  in  *  England  as  to  its  effect  upon  the 
common  law  right,  if  it  had  been  intended  to  limit  or  abridge 
that  right,  some  plain  and  explicit  provision  to  that  effect  would 
doubtless  have  been  made ;  and  not  having  been  made,  is,  to  my 
mind,  satisfactory  evidence  that  no  such  effect  was  intended. 

K  the  present  action  was  to  recover  the  penalties  given  by  the 
statute,  it  might  be  incumbent  on  the  appellants  to  show  that  all  the 
requirements  in  the  acts  of  congress  had  been  complied  with.  Thib 
would  be  resorting  to  the  new  statutory  remedy,  and  the  party  must 
bring  himself  within  the  statute,  in  order  to  entitle  him  to  that  remedy. 
But  admitting  that  the  right  depends  upon  the  statute,  and  is  limited 
to  the  time  therein  prescribed,  the  remedy,  by  injunction,  continues 
during  that  time.  This  is  admitted  by  Mr.  Justice  Yeates,  in  Miller 
r.  Taylor.  The  author,  says  he,  has  certainly  a  property  in  the  copy 
of  his  book,  during  the  term  the  statute  has  allowed ;  and  whilst  that 
term  exists,  it  is  like  a  lease,  a  grant,  or  any  other  common  law  right, 
and  will  equally  entitle  him  to  aU  common  law  remedies  for  the 
enjoyment  of  that  right     He  may,  I  should  think,  file  an  injunction 
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bill  to  stop  the  printing.  But  I  may  say,  with  more  positiveness,  he 
might  bring  an  action  to  recover  satisfaction  for  the  injury  done,  con- 
trary to  law,  under  the  statute.  And  the  same  doctrine  is  laid  down  by 
the  whole  court,  in  Beckfordv.  Hood,  7  Term  Rep.  620.  Lord  Kenyon 
says :  the  statute  vests  the  right  in  authors  for  certain  periods ;  and 
within  those  periods,  the  act  says,  the  author  shall  have  the  sole  right 
and  Uberty  of  printing,  &c.;  and  the  statute  having  vested  the  right 
in  the  author,  the  common  law  gives  the  remedy  by  action  on  the 
case  for  a  violation  of  it ;  and  that  the  act,  by  creating  the  penalties, 
meant  fo  give  an  accumulative  remedy. 

The  language  in  the  statute  of  Anne,  which  is  considered  as  vest^ 
ing  the  right,  is  the  same  as  in  the  act  of  congress.  In  the  former,  it 
is  considered  as  necessarily  implied  in  the  declaration  that  the  author 
shall  have  the  sole  right  during  such  time,  &c.  And  in  the  act  of 
congress,  there  is  the  same  declaration,  that  the  author  shall  have  the 
sole  right  of  printing,  &c,  from  the  time  of  recording  the  titie  in  the 
clerk's  office.  The  right  being  thus  vested  at  the  time,  draws  after  it 
the  common  law  remedy.  And  there  is  no  more  reason  for 
•contending  that  the  remedy  given  by  the  statute,  super-  [  'eSS  J 
sedes  the  common  law  remedy  under  the  act  of  congress, 
than  under  the  statute  of  Anne.  The  statute  remedy  is  through  the 
means  of  penalties  in  both  cases. 

The  term  for  which  the  copyright  is  secured  in  the  case  now  before 
the  court  has  not  expired ;  and  according  to  the  admitted  and  settied 
doctrine  in  England,  under  the  statute  of  Anne,  the  common  law 
remedy  exists  during  that  period 

Upon  the  whole,  in  whatever  light  this  case  is  viewed,  whether  as 
a  common  law  right  or  depending  on  the  act  of  congress,  I  think  the 
appellants  are  entitied  to  the  remedy  sought  by  the  bill ;  and  that  the 
decree  of  the  court  below  ought  to  be  reversed,  the  injunction  made 
perpetual,  and  an  account  taken  according  to  the  prayer  in  the  bill, 
without  directing  an  issue  to  try  any  matter  of  fact,  touching  the  right. 

Baldwin,  J.,  also  dissented  from  the  opinion  of  the  court. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  eastern  district  of 
Pennsylvania,  and  was  argued  by  counsel ;  on  consideration  whereof 
it  is  ordered,  adjudged,  and  decreed  by  this  court,  that  the  judgment 
and  decree  of  the  said  circuit  court,  in  this  cause  be  and  the  same  is 
hereby  reversed,  and  that  this  cause  be  and  the  same  •  is  hereby 
remanded  to  the  said  circuit  court,  with  directions  to  that  court,  to 
order  an  issue  of  facts  to  be  examined  and  tried  by  a  jury,  at  the  bar 
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of  said  court,  upon  this  point,  whether  the  said  Wheaton,  as  author, 
or  any  other  person  as  proprietor,  had  complied  with  the  requisites 
prescribed  by  the  3d  and  4th  sections  of  the  said  act  of  congress, 
passed  the  31st  day  of  May,  1790,  in  regard  to  the  volumes  of 
Wheaton's  Reports,  in  the  said  bill  mentioned,  or  in  regard  to  one  or 
more  of  them,  in  the  following  particulars,  namely,  whether  the  said 
Wheaton  or  proprietor  did,  within  two  months  from  the  date  of  the 
recording  thereof  in  the  clerk's  office  of  the  district  court,  cause  a  copy 
of  the  said  record  to  be  published  in  one  or  more  of  the  ne\jrspapers 

printed  in  the  resident  States,  for  four  weeks ;  and  whether 
[  •  699  ]  the  •  said  Wheaton  or  the  proprietor,  after  the  publishing 

thereof^  did  deliver  or  cause  to  be  delivered  to  the  secretary 
of  state  of  the  United  States,  a  copy  of  the  same,  to  be  preserved  in 
his  office,  according  to  the  provisions  of  the  said  3d  and  4th  sections 
of  the  said  act,  and  that  such  further  proceedings  be  had  therein,  as 
to  law  and  justice  may  appertain,  and  in  conformity  to  the  opinion 
of  this  court 

18  P.  518. 


Ex  Parte  The  Unitbd  States,  in  the  Matter  op  the  United 
States,  Plaintiffs,  v.  Anson  G.  Phelps,  Elisha  Peck,  and 
William  E.  DoDOfi. 

8  P.  700.  '' 

Under  the  65th  section  of  the  Collection  Act,  of  1799,  (1  Stats,  at  Large,  676  J  the  court  ia 
not  forbidden  to  grant  to  the  defendant  such  delay  as  may  be  necessary  to  obtain  eW- 
dence,  where  there  is  a  real  defence. 

The  Attorney-  General  moved  for  a  ma/ndamus  to  the  district  judge 
of  the  southern  district  of  New  York.  In  an  action  by  the  United 
States  upon  a  bond  for  duties,  returnable  at  the  February  term,  the 
court  had  granted  a  continuance  to  the  March  term,  upon  an  affidavit 
of  a  mistake  in  computing  the  duties,  and  at  the  March  term,  further 
delay  was  granted,  until  August,  to  enable  the  defendants  to  execute 
a  commission  to  examine  witnesses  in  England.  The  ma/ndamtis 
was  moved  for  under  the  65th  section  of  the  Collection  Act  of  1799, 
to  order  the  judge  to  try  the  case  and  rescind  the  rule  for  delay. 

Maxwell,  opposed  the  motion. 

[  •  702  ]  *  M'Lean,  J.,  considered,  that  if  the  construction  of  the  act 
contended  for  by  the  United  States,  was  correct,  he  would 
be  disposed  to  think  congress  had  exercised  a  power  beyond  the 
authority  given  by  the  constitution.  It  would  be  depriving  the  party 
of  his  right  to  a  trial  by  jury. 
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•  Marshall,  C.  J.  The  court  are  unanimous  in  refusing  [  *  703  ] 
the  motion.  The  object  of  the  section  in  the  duty  law  is  to 
secure  .the  prompt  collection  of  duties,  indisputably  ascertained 
When  there  are  errors  in  calculating  the  duties,  and  they  are  alleged 
on  affidavits,  the  delay  of  one  term  is  allowed.  And  where  there  is 
a  real  defence,  an  opportunity  to  obtain  evidence  by  a  continuance, 
according  to  the  circumstances  of  the  case,  must  be  given.  There 
cannot  be  a  case  of  this  description  where  the  opportunity  should  be 
denied 

Mandamus  refused,  and  the  motion  ovemiled 


▼Oli.  XI.  Sil^ 
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JUDGES  DURINa  THE  TIMB  OF  THESE  BBFOBTS. 

Hon.  JOHN  MARSHALL,  Chibf  Justice. 

Hon.  JOSEPH  STORY, 

Hon.  smith  THOMPSON, 

Hon.  JOHN  M'LEAN, 

Hon.  HENRY  BALDWIN, 

Hon.  JAMES  M.  WAYNE, 

BENJAMIN  F.  BUTLER,  Esvt  Attobnet-Geneeal. 


'  Absooiatb  Justices. 


The  Hon.  Gabriel  Dnyall  resigned  his  office  of  justice  of  the  supreme  court  early  in 
January,  1885. 

Mr.  Justice  Wayne  iras  appointed  on  the  9th  day  of  January,  1885,  in  the  place 
of  Mr.  Justice  Johnson  deceased,  and  took  his  seat  on  the  14th  day  of  January,  1885 


Eliza   Brown,  Appellant,  v.  Frances   Swann,  Administratrix  of 
William  T.  Swann,  deceased,  and  Richard  B.  Alexander. 

9  P.  1. 

A  decree,  perpetually  enjoining  a  judgment  at  law,  saving  a  sum  which  remained  to  be 

ascertained  with  precision,  is  not  final,  and  an  appeal  does  not  lie  from  it. 

Appeal  from  the  circuit  court  for  the  District  of  Columbia,  in  a 
suit  in  equity,  to  enjoin  a  judgment  at  law.  That  court  had  made 
a  decree  on  the  hearing,  enjoining  the  defendant  from  proceeding  on 
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the  judgment  to  recover  more  than  the  sum  of  $849 jgj,  but  reserving, 
for  further  consideration,  the  question  whether  there  should  not  be 
added  to  that  sum  $50,  so  as  to  make  the  whole  amount  for  which 
the  judgment  might  be  enforced  $899i^  In  this  stage  of  the  pro- 
ceedings the  defendant  appealed. 

Lee^  moved  to  dismiss  the  appeaL 

Janesy  contra. 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  dis-       [  *3  ] 
missing  the  appeal  with  costs;  because  the  appeal  was 
granted  before  there  was  a  final  decree  in  the  case. 

19  H.  288. 


Lessee  of  Samuel  Smith,  Plaintiff  in  Error,  v.  Robert  Trabue's 

Heirs,  by  James  Trabue,  their  next  Friend. 

9  P.  4. 

An  award  of  a  writ  of  restitntion  in  an  action  of  ejectment  in  Kentucky,  is  not  a  final  jndgt- 
ment  in  an  action  on  which  error  lies. 

The  case  is  stated  in  the  opinion  of  the  court. 
AUan^  for  the  plainti£&,  no  counsel  contrd. 


•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court.  [  *6  ] 

This  is  a  writ  of  error  to  a  judgment  of  restitution  award- 
ed by  the  court  of  the  United  States  for  the  7th  circuit  and  district 
of  Kentucky,  whereby  the  tenant  of  the  defendants  in  error  was  re- 
stored to  the  possession  of  a  tract  of  land  firom  which  he  had  been 
improperly  removed,  under  the  process  of  that  court 

The  defendants  in  error  filed  their  petition  in  the  circuit  court, 
stating  that  a  declaration  of  ejectment  had  been  brought  by  John 
Doe,  on  the  demise  of  Samuel  Smith,  and  notice  served  on  Hiram 
and  William  Bryant,  the  tenants  of  the  petitioners ;  and  a 
•judgment  was  rendered  against  them  in  May  term,  1818,  [  *7  ] 
on  which  no  writ  of  habere  facias  possessionem  has  been 
issued. 

In  November  term,  1818,  a  judgment  was  rendered  against  other 
tenants,  by  virtue  of  which  the  marshal  turned  John  Evans  out  of 
possession ;  who,  as  tenant  of  the  petitioners,'  resided  on  the  place 
which  had  been  occupied  by  the  Bryants. 
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A  rule  to  show  caase  was  granted,  and  on  its  return  restitution 
was  a  Ararded.  To  this  judgment  of  restitutipn  this  writ  of  error  is 
awarded. 

The  judicial  act^  authorizes  this  court  to  issue  writs  of  error  tc 
bring  up  any  final  judgment  or  decree  in  a  civil  action  or  suit  in 
equity,  depending  in  the  circuit  court,  &c, 

Tl^is  is  not  a  final  judgment  in  a  civil  action,  nor  a  decree  in  a 
court  of  equity.  It  is  no  more  than  the  action  of  a  court  on  its  own 
process,  which  is  submitted  to  its  own  discretion.  This  court  takes 
no  jurisdiction  in  such  a  case.  It  is  not,  we  think,  given  by  the  Judi- 
cial Act. 

The  writ  of  error  is  quashed,  and  the  suit  dismissed,  the  court  hav- 
ing no  jurisdiction. 

11  P.  851 ;  12  P.  800;  14  P.  614;  2  Wal.  56;  5  Wal.  190. 


United  States,  Plaintiff  in  Error,  v.  Joseph  Nourse* 

9  p.  8. 

Under  the  act  of  May  15, 1820,  §§  8,  4,  (3  Stats,  at  Large,  594  J  the  district  coart  has  jarisdic- 
tion  to  enjoin,  in  part  or  in  whole,  the  execution  of  a  treasorj  warrant  of  distress,  whether 
the  person  complaining  was  or  was  not  an  officer  against  whom  sach  a  warrant  might  law- 
fully be  issued ;  its  decision  is  final,  and  bars  an  action  on  the  account  which  formed  tho 
subject-matter  of  the  warrant  and  of  the  bill  of  complaint. 

The  case  is  stated  in  the  opinion  of  the  court 

Butler^  (attorney-general,)  for  the  United  States. 

CoxCj  contra. 

[  •  25  ]        •  Marshall,  C.  J.,  delivered  the  opinion  of  the  couru 

The  United  States  had  instituted  their  suit  against  Joseph 
Nourse  in  the  circuit  court  for  the  District  of  Columbia,  in  the  county 
of  Washington,  on  an  account  authenticated  according  to  law,  by 
the  proper  accounting  officers.  The  cause  being  at  issue  on  the  plea 
of  nan  assumpsit^  the  following  case  was  agreed  between  the  parties 
<'  In  this  case  it  is  agreed,  that  the  suit  is  instituted  upon  a  tran- 
script from  the  treasury  of  the  United  States,  which  is  annexed  to 
the  record  in  a  former  proceeding  originating  in  the  district  court  of 
the  District  of  CJolumbia,  and  brought  before  the  supreme  court  by 
appeal  And  it  is  further  agreed,  that  the  defendant  shall  have  the 
same  benefit  of  the  proceedings  in  said  case  as  if  the  same  had  been 


1 1  StatB.  at  Large,  78. 
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pleaded,  or  as  if  given  in  evidence  upon  the  trial  of  the  general  issues ; 
and  upon  this  statement  judgment  shall  be  given  as  upon  a  case 
agreed,  and  either  party  be  at  liberty  to  refer  to  the  printed  record  in 
said  case  of  Nourse  v.  The  United  States,  6  Pet  470,  as  if  the  same 
were  fully  incorporated  into  this  record." 

The  case  referred  to  in  this  special  statement  grew  out  of  a  war- 
rant of  distress,  issued  by  the  treasury  department  on  the  14th  day 
of  July,  1829,  directed  to  the  marshal  of  the  District  of  Columbia, 
commanding  him  to  levy  and  collect  the  sum  of  $11,769.13,  by  dis- 
tress and  sale  of  the  goods  and  chattels  of  Joseph  Nourse,  late  regis- 
ter of  the  treasury.  This  warrant  was  issued  in  pursuance  of  the 
act  of  May  15, 1820,  "providing  for  the  better  organization  of  the 
treasury  department"  The  3d  section  of  this  act  enacts  in  sub- 
stance, that  "if  any  officer  employed  in  the  civil,  military,  or  naval 
departments  of  the  government  to  disburse  the  public  money  appro- 
priated for  the  service  of  those  departments  respectively,  shaJl  fail  to 
render  his  accounts,  or  pay  over  in  the  manner  required  by 
law  any  sum  of  money  remaining  in  the  hands  of  *  such  [  *  26  ] 
officer,  it  shall  be  the  duty  of  the  officer  charged  with  the 
revision  of  the  accounts  of  such  officer,  to  cause  the  same  to  be  stated 
to  the  agent  of  the  treasury,  who  is  required  to  proceed  against  the 
delinquent  in  the  manner  directed  in  the  preceding  section."  That 
section  directs  the  agent  of  the  treasury  to  issue  a  warrant  of  distress 
against  such  delinquent  officer  and  his  sureties,  directed  to  the  mar- 
shal, who  shall  proceed  to  levy  and  collect  the  money  remaining  due 
by  distress  and  sale  of  the  goods  and  chattels  of  such  delinquent  offi- 
cer, having  given  ten  days'  notice  of  such  intended  sale ;  and  if  the 
goods  and  chattels  be  not  sufficient  to  satisfy  the  said  warrant,  the 
same  may  be  levied  on  the  person  of  such  officer,  &c. 

The  4th  section  provides  that  if  any  person  shall  consider  himself 
aggrieved  by  any  warrant  issued  under  the  act,  he  may  prefer  a  bill 
of  complaint  to  any  district  judge,  setting  forth  the  nature  and  extent 
of  the  injury  of  which  he  complains,  and  thereupon  the  judge  may 
grant  an  injunction  to  stay  proceedings  on  such  warrant  altogether, 
or  for  so  much  thereof  as  the  nature  of  the  case  requires ;  and  the 
same  proceeding  shall  be  had  on  such  injunction  as  in  other  cases, 
except  that  no  answer  shall  be  required  on  the  part  of  the  United 
States. 

Under  the  authority  given  by  this  section,  an  injunction  was 
awarded  by  William  (>anch,  chief  justice  of  the  District  of  Columbia, 
and  judge  of  the  court  of  the  United  States  for  that  district,  to  stay 
all  further  proceedings  on  the  said  warrant 

In  his  bill,  the  complainant  states  that  his  public  accounts  as  regis- 
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ter  of  the  treasury  of  the  United  States,  and  agent  of  the  treasury 
department  in  disbursing  certain  funds,  and  settling  certain  accounts 
of  contingencies  and  other  miscellaneous  matters,  and  as  agent  for  the 
joint  library  committees  of  congress,  have  been  settled  at  the  treasury 
since  his  removal  from  office ;  upon  which  settlement  a  pretended 
balance  has  been  found  against  him  for  the  sum  of  $11,250.26,  for 
which  a  warrant  of  distress  has  been  issued  by  the  agent  of  the  treas- 
ury, which  has  been  levied  on  his  lands,  tenements,  goods,  and  chat- 
tels by  the  marshal  of  the  district.  That  the  said  account  is  unjust 
and  illegal,  and  so  far  from  any  balance  being  due  thereon  to  the 
United  States,  a  cx)nsiderable  balance  should  have  been 
[  ^27  ]  struck  thereon  in  favor  of  the  complainant ;  *  as  appears  by 
an  account  annexed  to  the  bill,  wMch  he  declares  to  be  just 
and  true. 

That,  besides  his  regular  duties  as  register,  he  was,  from  the  year 
1790  till  his  recent  dismission  from  office,  employed  by  the  proper 
department  of  the  government  in  the  separate  business  of  special 
agent  for  the  disbursement  of  the  contingent  fiinds  of  the  treasury 
department,  and  for  the  settlement  of  the  numerous  accounts  con- 
nected therewith.  These  duties  devolved  upon  him  great  labor  and 
responsibility,  and  occupied  a  great  portion  of  his  private  hours* 
When  he  undertook  this  branch  of  public  employment,  no  stipulation 
was  made  for  the  precise  amount  of  compensation.  The  usage  of 
the  treasury  and  other  departments  of  the  government  has  invariably 
been  to  allow  commissions  not  only  to  unofficial  persons  so  employed, 
but  to  official  persons  and  clerks  of  the  departments,  when  such 
duties  were  distinct  from  the  stated  duties  appertaining  to  their 
offices.  That  he  has  regularly  made  out  and  presented  his  account 
to  the  proper  accounting  officers  of  the  treasury ;  charging  his  com- 
mission at  the  rate  of  two  and  a  half  per  cent  on  the  amount  of  his 
disbursements ;  which,  if  allowed,  would  leave  the  United  States  in- 
debted to  him  in  the  sum  of  $9,886.24,  which  he  believes  to  be  justly 
due  to  him. 

The  complainant  further  states,  that  he  is  advised  that  the  act  of 
congress,  under  which  the  said  warrant  of  distress  is  pretended  to 
have  been  issued,  being  a  law  in  derogation  of  common  right,  ought 
to  be  construed  with  the  utmost  strictness ;  but  that  on  no  reason- 
able construction  can  this  complsdnant  or  his  accounts,  either  as 
register  of  the  treasury,  or  as  agent  of  the  joint  library  committees 
of  congress,  be  brought  within  the  description  of  persons  over  whom 
that  act  gives  jurisdiction  to  the  agent  of  the  treasury.  The  bill 
prays  for  an  injunction  and  for  further  relief. 

The  United  States,  in  their  answer,  refer  to  and  rely  on  the  gen- 
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era!  account  of  the  complainant  settled  by  the  proper  officer  of  the 
government,  by  which  he  was  found  indebted  in  the  sum  of  011,769.13. 
They  admit  that  the  complainant  had  rendered  an  account  charging 
a  commission  of  two  and  a  half  per  cent  on  all  the  moneys  which 
had  passed  through  his  hands  in  the  different  agencies  in  which  he 
had  acted,  exhibiting  a  balance  in  his  favor  of  09,367.87. 
*  They  deny  the  right  of  the  complainant  to  a  commission  [  *28  ] 
on  the  moneys  disbursed  by  him ;  and  contend  that  they 
were  authorized  by  law  to  enforce  the  payment  of  the  balance  due 
to  the  government  by  warrant  of  distress.  They  therefore  pray,  that 
the  injunction  may  be  dissolved,  and  that  they  may  be  permitted  to 
pursue  their  legal  remedies  for  the  sum  due  to  them. 

The  court  determined  that  the  said  Joseph  Nourse  was  entitled  to 
compensation  for  the  extra  services  he  had  rendered  to  the  govern- 
ment in  the  agencies  mentioned  in  the  bill ;  and  appointed  auditors 
to  ascertain  the  value  of  his  services  and  compensation,  and  to  report 
thereon  without  delay.  The  report  of  the  auditors  allowed  to  the 
complainant,  a  commission  of  two  and  a  half  per  cent.,  on  the  sum 
of  0943,308.83,  disbursed  by  him  in  the  several  agencies  in  which  he 
had  been  employed,  leaving  a  balance  due  to  him  from  the  United 
States. 

The  report  was  confirmed,  and  the  injunction  made  perpetual. 

Some  further  proceedings  were  had  in  that  cause,  which  do  not 
affect  the  case  now  before  this  court. 

This  suit  is  instituted  on  the  same  account  on  which  the  distress 
warrant  was  issued,  and  against  which  the  decree  of  the  district 
judge  was  pronounced.  The  defendant  relies  on  that  decree  as  a 
bar  to  the  action.  The  circuit  court  adjudged  it  to  be  a  bar ;  and 
that  judgment  is  now  to  be  revised  in  this  court. 

It  is  a  rule  to  which  no  exception  is  recollected,  that  the  judgment 
of  a  court  of  competent  jurisdiction,  whUe  unreversed,  concludes  the 
subject-matter  as  between  the  same  parties.  They  cannot  again 
bring  it  into  Utigation, 

An  execution  is  the  end  of  the  law.  It  gives  the  successful  party 
the  fruits  of  his  judgment,  and  the  distress  warrant  is  a  most  effec- 
tive execution.  It  may  act  on  the  body  and  estate  of  the  individual 
against  whom  it  is  directed. 

It  would  excite  some  surprise  if,  in  a  government  of  laws  and  of 
principle,  furnished  with  a  department  whose  appropriate  duty  it  is 
to  decide  questions  of  right,  not  only  between  individuals,  but  be- 
tween the  government  and  individuals ;  a  ministerial  officer 
might,  at  his  discretion,  issue  this  powerful  *  process,  and  [  *  29  ] 
levy  on  the  person,  lands,  and  chattels  of  the  debtor,  any 
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Bum  he  might  believe  to  be  due,  leaving  to  that  debtor  no  remedy, 
no  appeal  to  the  laws  of  his  coimtry,  if  he  should  believe  the  claim 
to  be  unjust.  But  this  anomaly  does  not  exist ;  this  imputation  can- 
not be  cast  on  the  legislature  of  the  United  States.  While  it  was 
perceived  that  the  public  interest  required  a  prompt  remedy  against 
public  defaulters,  the  legislature  was  not  unmindful  of  the  rights  of 
individuals,  and  provided  that  this  remedy  should  not  be  used  op- 
pressively. The  party  who  thinks  himself  aggrieved,  may  appeal 
from  the  decision  of  the  treasury  to  the  law,  and  prefer  a  bill  of  com- 
plaint to  any  district  judge  of  the  United  States,  setting  forth  therein 
the  nature  and  extent  of  the  injury ;  who  may  grant  an  injunction 
to  stay  proceedings  on  such  warrant  altogether,  or  for  so  much 
thereof  as  the  natiure  of  the  case  requires.  And  the  same  proceedings 
shaU  be  had  on  such  injunctions  as  in  other  cases,  except  that  no 
answer  shall  be  required  on  the  part  of  the  United  States. 

Joseph  Nourse,  in  pursuance  of  the  permission  given  by  this  sec- 
tion, did  file  his  bill  of  complaint,  alleging,  among  other  things,  that 
he  owed  nothing  to  the  United  States,  and  praying  the  judge  to  en- 
join all  further  proceedings  on  the  warrant.  The  injunction  was 
granted,  and  the  whole  cause  thus  transferred  before  the  district 
judge,  who  was  directed  to  proceed  therein  as  in  other  cases.  He 
had  consequently  fuU  jurisdiction  over  it.  After  a  reference  to 
auditors,  according  to  the  course  of  courts  of  chancery  in  matters  of 
account,  he  pronounced  his  final  decree  against  the  United  States, 
and  awarded  a  perpetual  injunction.  This  decree  is  now  in  full 
force,  and  was  in  force  when  this  suit  was  instituted.  The  act  of 
congress  gave  jurisdiction  in  the  specific  case  to  the  district  judge. 
He  might  have  enjoined  the  whole  or  a  part  of  the  warrant  His 
decree  might  hstve  been  for  or  against  the  United  States,  for  the 
whole  or  a  part  of  the  claim.  On  the  sum  which  he  found  to  be  due, 
he  is  directed  to  assess  the  lawful  interest ;  he  may  add  such  dam- 
ages as,  with  the  interest,  shall  not  exceed  the  rate  of  ten  per  cent 
per  annum  on  the  principal  sum.  Had  the  district  judge  finally 
enjoined  a  part  of  the  sum  claimed  by  the  United  States,  and  decreed 

that  the  residue  should  be  paid  with  interest,  all  would  per- 
[  •SO  ]   ceive  the  unfitness  of  asserting  •a  claim  in  a  new  action  to 

that  portion  of  the  debt  which  had  been  enjoined  by  the 
decree  of  the  court  And  yet,  between  the  obligation  of  a  decree 
against  the  whole  claim,  and  against  a  part  of  it,  no  distinction  is 
perceived. 

Aware  of  the  difficulty  of  maintaining  an  action  on  a  claim  on 
which  a  court  of  competent  jurisdiction  has  passed  a  judgment,  still 
in  force,  the  attorney-general  questions  the  jurisdiction  of  the  district 
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court,  and  rests  his  argument  for  the  reversal  of  the  judgment  of  the 
circuit  court  chiefly  on  this  point  He  contends,  that  Joseph  Nourse 
was  not  an  officer  contemplated  by  the  act  providing  for  the  better 
organization  of  the  treasury  department ;  that  the  warrant  of  distress 
could  not  legally  be  issued  against  him ;  and,  consequently,  that  this 
b  not  a  case  in  which  the  district  court  can  exercise  jurisdiction.  He 
refers  to  the  bill  of  complaint,  which  is  drawn  with  a  double  aspect. 
It  alleges  that  the  complainant  is  not  indebted  to  the  United  States ; 
and  that,  were  it  otherwise,  he  is  not  an  officer  contemplated  by  the 
act  against  whom  a  distress  warrant  can  legally  be  issued. 

This  argument  has  been  considered. 

Did  the  case  depend  upon  the  question,  whether  Joseph  Nourse, 
in  any  of  the  characters  in  which  he  is  charged  in  the  account  accom- 
panying the  warrant,  was  an  officer  subjected  by  law  to  this  process, 
some  difficulty  would  exist  in  finding  in  .the  record  sufficient  infor- 
mation on  which  to  decide  it.  The  following  are  the  items  of  the 
account.     To  balance  due, 

As  agent  for  the  joint  library  committee  of  congress,        $2,502.55 

As  agent  for  paying  the  expenses  of  stating  and  printing 
the  public  accounts,  934.98 

As  agent  for  paying  the  superintendent  and  watchmen 
of  the  buildings  occupied  by  the  state  and  treasury  depart- 
ments, 1,325.41 

As  agent  for  paying  the  expenses  of  printing  certificates 
of  the  public  debt,  1,011.29 

As  agent  for  paying  the  contingent  expenses  of  the 
treasury  department,  5,994.90 

$11,769.13 

Whether,  in  any  or  all  of  these  agencies,  Joseph  Nourse 
acted  •as  an  officer  against  whom  a  distress  warrant  could  [  •  31  ] 
legally  be  issued,  for  any  sum  in  which  he  might  be  found 
a  defaulter,  the  record  does  not  furnish  the  means  of  deciding  clearly. 
But  the  district  court  took  no  notice  of  that  part  of  the  bill  which 
suggests  this  objection.  It  acted  on  the  merits  of  the  case,  and  de- 
creed against  the  United  States  on  those  merits. 

Still,  however,  the  attomey*general  contends,  that  in  so  doing,  it 
transcended  its  jurisdiction,  and  has  taken  cognizance  of  a  case 
which  could  not  legally  be  brought  before  it.  This  is  founded  en- 
tirely on  the  assumption  that  the  warrant  was  issued  against  a  person 
not  liable  to  it. 

Let  this  be  conceded 
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It  would  be  strange  indeed  if  the  legislature,  intending  to  give  a 
prompt  remedy  against  a  particular  class  of  debtors,  should  carefully 
guaxd  that  class  against  any  abuse  of  the  remedy ;  and  yet  leave 
all  other  persons,  whether  debtors  or  not,  exposed  to  that  abuse ;  that 
an  officer  liable  to  the  process  should  be  enabled  to  correct  it,  if  it  is- 
sued injuriously,  by  appealing  to  the  law ;  and  yet  that  an  individual 
not  liable  to  the  process,  should  be  compelled  to  submit  to  the  oppres- 
sion, and  to  suffer  the  wrong. 

The  act  is  not  chargeable  with  this  inattention  to  the  rights  of 
individuals. 

The  sections  which  regulate  the  proceedings  of  the  treasury  depart- 
ment on  the  warrant,  contemplate  the  officer  against  whom  it  may  be 
issued,  and  confine  it  to  him ;  but  when  the  legislature  turns  its  at* 
tention  to  the  individual  against  whom  it  may  issue,  the  language  of 
the  law  is  immediately  changed.  The  word  person  is  substituted  for 
officer,  and  the  act  declares,  ^'  that  if  any  person  should  consider  him- 
self aggrieved  by  any  warrant  issued  under  this  act,  he  may  prefer  a 
bill  of  complaint,  &c.,  and  thereupon  the  judge  may  grant  an  in- 
junction, &c." 

The  character  of  the  individual  against  whom  the  warrant  may  be 
issued  is  entirely  disregarded  by  this  part  of  the  act  Be  he  whom 
he  may;  an  officer  or  not  an. officer,  a  debtor  or  not  a  debtor;  if  the 
warrant  be  levied  on  his  person  or  property,  he  is  permitted  to  appeal 
to  the  laws  of  his  country,  and  to  bring  his  case  before  the  district 

judge,  to  be  adjudicated  by  him. 
[  *  32  ]       *  The  district  court,  then,  had  complete  jurisdiction  over 
this  case,  and  its  decision  is  finaL     The  judgment  is  con- 
sequently a  bar  to  any  subsequent  action  for  the  same  cause.     The 
judgment  of  the  circuit  court  is  affirmed. 

18  H.  272. 


The  President,  Directors  and  Company  of  the  Bank  of  Alex- 
andria, Plaintiffs  in  Error,  v.  Thobias  Swann. 

9  P.  38. 

When  the  facts  are  ascertained,  what  constitutes  due  diligence  in  giving  notice  to  an  in- 

doTser,  is  a  question  of  law. 
Notice,  sent  bj  mail,  the  next  daj  after  the  dishonor  of  Ae  note,  is  in  due  time. 
A  note  for  $1,400,  but  having  the  figures  $1,457  in  the  margin,  was  described  in  the  notice 

to  the  indorser  as  a  note  for  $1,457  ;  the  parties  and  the  date  were  correctly  named  ;  it 

was  the  only  note  of  that  maker  and  indorser  in  the  bank,  which  was  described  as  the 

holder.    Held,  that  the  variance  was  not  materiaL 

The  case  is  stated  in  the  opinion  of  the  court 
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The  notice  therein  referred  to  was  as  follows :  — 

''Alexandria,  August  26, 1829. 

•"Sir:  AnotedrawnbyHumphreyPeakefor  $1,467, dated  [  •38  ] 
Alexandria,  23d  of  June,  1829,  payable  to  you,  or  your  order, 
at  the  Bank  of  Alexandria,  sixty  days  after  its  date,  by  you  indorsed, 
and  for  the  payment  of  which  you  are  held  liable,  is  protested  for  non- 
pajrment,  at  the  request  of  the  President,  Directors  and  Co.  of  the  said 
bank.  Respectfully,  your  obedient  servant, 

'«  Bbnj.  C.  Ashtoni  Not  Pub. 

^  Thomas  Swann,  Esq.  Washington  City.'' 

Janes  J  for  the  plaintiff 

Ooxe  and  Swawn^  contra. 

•  Thompson,  J.,  delivered  the  opinion  of  the  court  [  *  46  ] 

This  suit  was  brought  in  the  circuit  court  of  the  District 
of  Columbia,  for  the  county  of  Alexandria,  upon  a  promissory  note 
made  by  Humphrey  Peake,  and  indorsed  by  the  defendant  in  error. 
Upon  the  trial  the  jury  found  a  special  verdict,  upon  which  the  court 
gave  judgment  for  the  defendant,  and  the  case  comes  here  upon  a 
writ  of  error. 

The  points  upon  which  the  decision  of  tlie  case  turns,  resolve 
themselves  into  two  questions. 

1.  Whether  notice  of  the  dishonor  of  the  note  was  given  to  the 
indorser  in  due  time  ? 

2.  Whether  such  notice  contained  the  requisite  certainty  in  the 
description  of  the  note  ? 

The  note  bears  date  on  the  23d  day  of  Jime,  1829,  and  is  for  the 
sum  of  $1,400,  payable  60  days  after  date  at  the  Bank  of  Alexan- 
dria. The  last  day  of  grace  expired  on  the  26th  of  August,  and  on 
that  day  the  note  was  duly  presented,  and  demand  of  payment  made 
at  the  bank,  and  protested  for  non-payment;  and  on  the  next  day 
notice  thereof  was  sent  by  mail  to  the  indorser,  who  resided  in  the 
city  of  Washington. 

The  general  rule,  as  laid  down  by  this  court  in  Lenox  v.  Roberts, 
2  Wheat.  373,  4  Cond.  Rep.  163,  is,  that  the  demand  of  payment 
should  be  made  on  the  last  day  of  grace,  and  notice  of  the  default 
of  the  maker  be  put  into  the  post-office  early  enough  to  be  sent  by 
the  mail  of  the  succeeding  day.  The  special  verdict  in  the  present 
case  finds,  that  according  to  the  course  of  the  mail  from  Alexandria 
to  the  city  of  Washington,  all  letters  put  into  the  mail  before  half-past 
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eight  o'clock,  p.  m.,  at  Alexandria,  would  leave  there  some  tim^  during 
that  night,  and  would  be  deliverable  at  Washington  the  next  day,  at 
any  time  after  eight  o'clock,  a.  m.  ;  and  it  is  argued  on  the  part  of 
the  defendant  in  error,  that  as  demand  of  payment  was  made  before 
three  o'clock,  p.  m.,  notice  of  the  non-payment  of  the  note  should 
have  been  put  into  the  post-office  on  the  same  day  it  was 
[  *  46  ]  dishonored,  *  early  enough  to  have  gone  with  the  mail  of 
that,  evening.  The  law  does  not  require  the  utmost  possible 
diligence  in  the  holder  in  giving  notice  of  the  dishonor  of  the  note  ; 
all  that  is  required  is  ordinary  reasonable  diligence ;  and  what  shall 
constitute  reasonable  diligence  ought  to  be  regulated  with  a  view  to 
practical  convenience,  and  the  usual  course  of  business.  In  the  case 
of  the  Bank  of  Columbia  v.  Lawrence,  1  Pet.  583,  it  is  said  by  this 
court  to  be  well  settled* at  this  day,  that  when  the  facts  are  ascer- 
tained, and  are  undisputed,  what  shall  constitute  due  diligence  is  a 
question  of  law ;  that  this  is  best  calculated  for  the  establishment  of 
fixed  and  uniform  rules  on  the  subject,  and  is  highly  important  for 
the  safety  of  holders  of  commercial  paper.  The  law,  generally  speak- 
ing, does  not  regard  the  fractions  of  a  day ;  and,  although  the  de- 
mand of  payment  at  the  bank  was  required  to  be  made  during  bank- 
ing hours,  it  would  be  unreasonable,  and  against  what  the  special 
verdict  finds  to  have  been  the  usage  of  the  bank  at  that  time, 
to  require  notice  of  non-payment  to  be  sent  to  the  indorser  on  the 
same  day.  This  usage  of  the  bank  corresponds  with  the  rule  of  law 
on  the  subject  If  the  time  of  sending  the  notice  is  limited  to  a 
fractional  part  of  a  day,  it  is  well  observed  by  Chief  Justice  Hosmer, 
in  the  case  of  the  Hartford  Bank  v.  Stedman  and  Gordon,  3  Conn. 
495,  that  it  will  always  come  to  a  question,  how  swiftly  the  notice 
can  be  conveyed.  We  think,  therefore,  that  the  notice  sent  by  the 
mail,  the  next  day  after  the  dishonor  of  the  note,  was  in  due  time. 

The  next  question  is,  whether,  in  the  notice  sent  to  the  indorser, 
the  dishonored  note  is  described  with  sufficient  certainty. 

The  law  has  prescribed  no  particular  form  for  such  notice.  The 
object  of  it  is  merely  to  inform  the  indorser  of  the  non-payment  by 
the  maker,  and  that  he  is  held  liable  for  the  payment  thereof. 

The  misdescription  complained  of  in  this  case,  is  in  the  amount  of 
the  note.  The  note  is  for  $1,400,  and  the  notice  describes  it  as  for 
the  sum  of  $1,457.  In  all  other  respects  the  description  is  correct ; 
and  in  the  margin  of  the  note  is  set  down  in  figures  1)457,  and  the 
special  verdict  finds  that  the  note  in  question  was  discounted  at  the 
bank,  as  and  for  a  note  of  $1,457 ;  and  the  question  is, 
[  *  47  ]  whether  this  *  was  such  a  variance  or  misdescription  as 
might  reasonably  mislead  the  indorser  as  to  the  note,  for 
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payment  of  which  he  was  held  responsible.  If  the  defendant  had 
been  an  indorser  of  a  number  of  notes  for  Humphrey  Peake,  there 
might  be  some  plausible  grounds  for  contending  that  this  variance 
was  calculated  to  mislead  him.  But  the  special  verdict  finds  that 
from  the  5th  day  of  February,  1828,  (the  date  of  a  note  for  which 
the  one  now  in  question  was  a  renewal,)  down  to  the  day  of  the  trial 
of  this  cause,  there  was  no  other  note  of  the  said  Humphrey  Peake 
indorsed  by  the  defendant,  discounted  by  the  bank,  or  placed  in  the 
bank  for  collection  or  otherwise.  There  was,  therefore,  no  room  for 
any  mistake  by  the  indorser  as  to  the  identity  of  the  note.  The  case 
falls  within  the  rule  Jaid  down  by  this  court  in  the  case  of  Mills  v. 
The  Bank  of  the  United  States,  11  Wheat  431,  that  every  variance, 
however  immaterial,  is  not  fatal  to  the  notice.  It  must  be  such  a 
variance  as  conveys  no  sufficient  knowledge  to  the  party  of  the  par- 
ticular note  which  has  been  dishonored.  If  it  does  not  mislead  him, 
if  it  conveys  to  him  the  real  fact  without  any  doubt,  the  variance 
cannot  be  material,  either  to  guard  his  rights  or  avoid  his  responsi- 
bility. In  that  case,  as  in  the  one  now  before  the  court,  it  appeared 
that  there  was  no  other  note  in  the  bank  indorsed  by  Mills ;  and  this 
the  court  considered  a  controlling  fact,  to  show  that  the  indorser 
could  not  have  been  misled  by  the  variance  in  the  date  of  the  note, 
which  was  the  misdescription  then  complained  o£ 

The  judgment  of  the  circuit  court  is  accordingly  reversed,  and  the 
cause  sent  back  with  directions  to  enter  judgment  for  the  plaintife, 
upon  the  special  verdict  found  by  the  jury. 

10  P.  572 ;  11  p.  851 ;  4  H.  262. 


The  Bank' of  Georgia,  Appellants,  v.  James  Higginbottom,  Ad- 
ministrator of  William  S.  Gillett,  and  others. 

9  P.  48. 

An  executor  purchased  property  belonging  to  the  estate  of  the  deceased,  and  confessed  a 
judgment  in  favor  of  two  strangers,  intending  to  hare  them  hold  it  in  trust  for  those  en- 
titled to  the  purchase-money ;  who  afterwards  assented  to  the  arrangement.  Held^  that  it 
was  not  fraud alent  and  Toid  as  against  creditors. 

The  case  is  stated  in  the  opinion  of  the  court. 
Kei/y  for  the  appellants. 
Prestan,  contra. 

^JFLean,  J.,  delivered  the  opinion  of  the  court.  [  *^6  ] 

This  is  an  appeal  from  the  decree  of  the  circuit  court  for 
the  district  of  South  Carolina. 

VOL     XL  24 
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In  their  bill  the  complaineuits  ask  the  court  to  set  aside  or 
f  *  57  ]  •postpone  a  judgment  for  $30,000^  confessed  by  Gillett  in 
favor  of  Higginbottom  and  Provost,  on  the  ground  of  fraud ; 
and  that  certain  moneys  made  by  execution  on  a  judgment  subse- 
quently obtained  by  the  complainants,  be  directed  to  be  paid  over  in 
satisfaction  of  such  judgment 

The  judgment  for  $30,000  was  confessed  in  1819,  on  which  execu- 
tions were  regularly  issued  from  time  to  time  and  entered  in  the 
clerk's  ofSce ;  so  as,  under  the  laws  of  South  Carolina,  to  bind  the 
property  of  the  defendant 

The  appellant  insists  that  this  judgment,  ^hich  was  held  to  be 
valid  by  the  circuit  court,  should  be  set  aside :  because  the  promis- 
sory note  on  which  the  judgment  was  confessed,  was  given  without 
consideration;  and  that  the  judgment  must  consequently  be  declared 
void,  or  postponed  to  the  demands  of  bond  fide  creditors. 

From  the  facts  of  the  case  it  appears  that  William  S.  Gillett  was 
the  acting  executor  of  the  estate  of  his  father,  and  that  under  the 
will  he  sold  the  property  and  became  the  purchaser  of  it,  to  a  much 
larger  amount  than  the  sum  for  which  judgment  was  confessed.  He 
was  then  engaged  in  mercantile  business,  and  had  other  property 
than  that  which  be  purchased  at  this  sale ;  and  the  judgment  was 
confessed  to  secure  the  payment  of  the  purchase-money  to  the 
brothers  and  sisters  of  the  defendant,  who  were  the  devisees  in  the  wilL 

This  sale  having  been  made  by  a  trustee  to  himself,  must  have 
been  set  aside  and  annulled  on  the  application  of  the  cestui  que  trusty 
but  no  such  application  being  made,  it  cannot  be  treated  as  a  nullityi 
as  it  regards  strangers  to  the  transaction. 

The  appellants  insist  that  the  plaintiffs  in  the  judgment  had  no 
knowledge  of  it  at  the  time  it  w€L8  entered ;  that  the  amount  to 
which  the  devisees  were  entitied  had  not  been  ascertained ;  that  false 
representations  were  made  by  Gillett,  subsequent  to  this  judgment, 
as  to  the  extent  of  his  property,  through  which  the  complainants  were 
induced  to  give  time  on  the  judgment  entered  in  their  behalf;  and 
that  these  facts  are  evidence  of  fraud. 

The  evidence  does  not  show  that  at  the  time  the  judgment  was 
confessed,  Higginbottom  and  Provost  had  any  knowledge  of  it ;  but 
this  is  not  deemed  material,  as  they  subsequentiy  recognized 
[  •  58  ]  the  trust  and  acted  under  it  Nor  is  it  essential  to  •tfee 
validity  of  the  judgment,  that  the  distributive  shares  of  the 
devisees  should  have  beenascertfidned,  provided  they  exceed  in  amount 
the  sum  for  which  judgment  was  entered.  And  this  appears  to  be 
the  fact,  from  a  final  adjustment  of  the  executor's  account. 

The  false  representations  by  Gillett,  respecting  the  extent  of  his 
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property,  if  true,  as  charged  by  the  complainants,  could  not  affect  the 
previous  judgment,  if  entered  in  good  faith.  But,  connected  with 
other  facts,  they  may  go  to  show,  in  its  true  light,  the  conduct  of  the 
defendant.  If  he  represented  his  property  as  wholly  unincumbered, 
after  the  judgment  for  $30,000  had  been  confessed ;  it  would  show 
a  design  on  his  party  to  practise  a  fraud  on  the  complainants,  and 
might  cast  a  suspicion  over  the  first  judgment.  But  these  represen- 
tations are  not  proved,  as  alleged  in  the  bilL  They  were  not,  as 
made  by  the  defendant,  so  incompatible  with  the  facts  of  the  case, 
as  not  to  be  accounted  for  by  a  somewhat  partial  estimate  of  the 
value  of  his  property,  free  from  motives  of  fraud.  The  defendant 
subsequently  became  a  bankrupt,  but  this  was  produced  by  various 
occurrences  stated  in  his  answer,  which  were  not  and  could  not  be 
foreseen. 

Shortly  after  the  purchase,  it  appears  the  defendant  was  solicitous 
to  secure  the  devisees,  and  he  consulted  counsel  as  to  the  best  mode 
of  effectuating  this  object.  A  mortgage  was  at  first  suggested,  but 
afterwards  a  judgment  was  deemed  preferable.  This  mode,  it  seems, 
is  frequently  adopted  in  South  Carolina,  to  secure  the  payment  of 
money.  A  judgment  being  entered,  it  is  only  necessary  to  issue  an 
execution  from  term  to  term,  which  may  remain  in  the  clerk's  office, 
to  create  and  continue  a  lien  on  the  personal  property  of  the  defendant. 

As  a  matter  of  form,  a  note  was  executed  by  the  defendant  for 
$30,000,  and  this  was  made  the  foundation  of  the  judgment  Was 
this  note  given  without  consideration  ?  The  defendant  had  purchased 
the  property  of  the  infant  devisees,  to  a  greater  amount  than  that  for 
which  the  note  was  executed.  And  was  not  the  executor  bound  by 
every  consideration  arising  from  the  agency  he  exercised,  and  the 
relation  in  which  he  stood  to  the  devisees,  to  secure  for  their  benefit 
the  purchase-money? 

They  were  infants,  and  consequently  incapable  of  pro- 
tecting *  their  own  interests.     The  defendant  was  enriched  [  *  59 
by  the  purchase  of  their  property,  to  a  greater  amount  than 
the  $30,000.     And  if  by  the  conditions  of  the  sale,  time  was  to  be 
given  for  the  payment  of  the  money,  that  circumstance  does  not 
make  either  the  note  or  the  judgment  fraudulent.     The  judgment 
was  intended  to  operate  as  a  security  for  the  payment  of  the  money, 
dud  the  defendant  was  bound  in  good  faith  to  give  this  security. 
Had  he  failed  in  this  respect,  he  would  have  been  guilty  of  a  most 
aggravated  fraud,  against  his  infant  brothers  and  sisters,  whose  prop- 
erty had  been  placed  at  his  disposal. 

But  the  appellants  contend,  if  a  judgment  may  be  taken  to  cover 
a  future  debt,  the  intent  should  appear  on  the  face  of  the  proceed- 
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ings,  or  at  all  events,  be  evidenced  by  a  contemporary  written  declara- 
tion. That  in  this  case,  the  judgment  is  assumed  as  a  security  for  a 
debt  to  third  persons  not  named  in  the  proceedings,  and  whose  inter- 
est in  the  judgment  can  only  be  proved  by  parol  evidence. 

No  written  declaration  of  the  trust,  made  at  the  time  judgment 
was  entered,  is  in  evidence  ;  but  the  counsel  who  procured  the  judg- 
ment swears  that  at  the  same  time,  he  thinks  he  wrote  or  sketched 
off,  a  draft  of  a  declaration  of  the  trust,  upon  which  the  judgment  was 
given,  to  be  signed  by  Higginbottom  and  Provost ;  and  his  impres- 
sion has  always  been  that  such  a  paper  was  executed  ;  that  in  tak- 
ing the  judgment,  he  acted  for  the  children  of  Doctor  Qillett ;  and 
that  William  S.  Gillett,  the  defendant,  expressed  apprehensions  that 
the  judgment,  at  some  future  period,  might  be  used  to  his  injury  and 
contrary  to  his  intention,  and  to  obviate  that  difficulty,  it  was  con- 
cluded that  a  declaration  of  the  trust  upon  which  it  was  given,  should 
be  signed  by  Higginbottom  and  Provost 

From  this  evidence,  it  is  extremely  probable  that  a  declaration  of 
trust  was  executed  at  the  time  of  the  judgment,  or  shortly  afterwards; 
but  whether  this  was  done  or  not,  the  trust  is  clearly  established  by 
the  evidence,  and  the  transaction  is  not  impeachable  under  the  statute 
of  frauds. 

If,  as  contended  by  the  appellants,  the  judgment  was  confessed  by 
the  appellee  with  a  view  of  covering  his  property  from  his  creditors, 
it  would  have  been  fraudulent  And  if  he  had  expressed 
[  *  60  ]  to  no  one  the  object  of  the  trust,  the  confession  •of  a  judg- 
ment for  so  large  a  sum,  to  persons  who  had  no  claim  against 
him,  would  be  evidence  of  fraud.  But  there  are  no  facts  or  circum- 
stances connected  with  the  entry  of  the  judgment,  which  cast  a  suspi- 
cion of  a  fraudulent  intent  by  the  defendant. 

It  is  insisted  that  this  judgment  is  void,  as  it  gave  a  preference  to 
certain  creditors  and  tended  to  delay  others. 

There  was  no  unjust  or  illegal  preference  in  the  case,  and  it  is  not 
seen  how  creditors  were  delayed  by  the  judgment  It  did  not  pre- 
vent any  creditor  from  bringing  suit  and  obtaining  judgment  and 
execution.  This  was  done  by  the  appellants,  and  a  large  sum  of 
money  was  made  on  their  execution,  by  a  sale  of  the  defendant's 
property.  This  proceeding  was  in  no  respect  embarrassed  by  the 
previous  judgment  for  the  benefit  of  the  infant  devisees  of  Doctor 
Gillett  But  that  judgment  having  been  kept  in  force  by  the  issuing 
of  executions  from  term  to  term,  the  money  made  under  the  junior 
judgment  must  be  applied  in  discharge  of  the  prior  lien.  There  is 
no  injustice  or  hardship  in  this.  After  the  first  judgment  shall  be 
paid,  any  money  collected  from  the  defendant,  by  execution,  would 
of  course  be  paid  on  the  judgment  of  the  appellants. 
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But  the  counsel  of  the  appellants  contend,  that  the  continued  pos- 
session by  the  defendant  of  the  property,  on  which  the  executions 
under  the  first  judgment  operated  as  a  lien,  is  conclusive  evidence 
of  fraud  And  a  number  of  authorities  are  cited  to  show  that  where 
an  absolute  bill  of  sale  of  property  is  made,  and  the  possession  does 
not  accompany  the  deed,  but  remains  with  the  vendor,  the  transfer  is 
not  only  voidable,  but  is  absolutely  void. 

The  authorities  referred  to,  seem  to  have  no  direct  application  to  the 
case  under  consideration.  The  judgment  does  not  purport  to  transfer 
the  property  of  the  defendant,  nor  was  it  intended  to  produce  this  effect. 
Connected  with  the  executions  which  were  issued,  a  lien  was  created ; 
and  this  was  not  only  the  fair  aud  legal  effect  of  the  proceeding,  but 
the  one  which  the  parties  to  the  transaction  intended  to  secure. 

The   possession  of  the  property  by  the  defendant  was  perfectly 
consistent  with  the  judgment,  and  affords  no  evidence  of  fraud.     It 
was,  like  every  other  case  of  judgment  and  execution,  which 
bind  the  real  and  personal  property  of  the  *  defendant,  though  [  *  61  ] 
in  his  possession.     By  the  laws  of  South  Carolina,  this  lien 
may  be  continued  for  any  time,  not  exceeding  twenty  years. 

No  one  could  have  been  misled  by  this  judgment.  It  was  entered 
on  the  public  record  of  the  district,  and  the  executions  which  were 
issued  on  it,  were  duly  noted  on  the  clerk's  docket,  and  these  consti- 
tuted the  lien  under  the  usages  of  South  Carolina.  It  was  therefore 
unnecessary  to  express  on  the  record,  or  in  any  other  manner,  what 
the  effect  of  these  proceedings  would  be. 

But  it  is.  contended  that  the  lien  set  up  under  these  proceedings 
cannot  be  sustained,  as  it  covered  the  entire  property  of  the  defend- 
ant, and  that  this  must  be  considered  evidence  of  fraud. 

The  lien,  it  is  true,  extended  to  the  entire  property  of  the  defend- 
ant within  the  State  of  South  .Carolina ;  but  it  could  at  any  time  be 
discharged  by  the  payment  of  the  judgment  This  lien,  therefore, 
neither  withdraws  the  property  of  the  defendant  from  the  reach  of 
his  creditors,  nor  delays  the  legal  enforcement  of  their  claims. 

The  circuit  court,  with  the  consent  of  parties,  directed  the  sale  of 
the  entire  property  of  the  defendant ;  and  as  the  proceeds  of  this  sale 
fall  many  thousand  dollars  below  the  judgment,  and  a  still  greater 
sum  below  the  amount  the  executor  owes  the  devisees,  it  cannot  be 
necessary  to  examine  some  of  the  principles  settled  by  the  circuit 
court,  preparatory  to  a  final  decree.  We  think  the  application  made 
of  the  money  arising  from  the  sale,  by  the  final  decree  of  the  court 
below,  was  right,  and  it  is  aflSrmed.  The  bill  of  the  complainants 
must  therefore  be  dismissed,  with  costs. 

11  H.  375. 

24* 
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John  Coulson,  Appellant,  v.  James  Walton  and  others. 

9  P.  62. 

The  act  of  North  Carolina  of  1715  concerning  wills,  &c.,  in  force  in  Tennessee,  does  not 
bar,  after  the  lapse  of  seven  years  from  the  death  of  a  debtor,  a  bill  in  equity  against  his 
heirs,  to  obtain  a  legal  title  to  land  which  he  contracted  to  convey.  Lapse  of  time  held 
not  to  have  rendered  the  claim  stale,  dne  diligence  having  been  ased. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  district 
of  West  Tennessee.     The  case  is  stated  in  the  opinion  of  the  court 

Bellj  for  the  appellant 

Kep^  for  the  appellee. 

[  *  70  ]      •  M'Lean,  J.,  delivered  the  opinion  of  the  court 

This  case  is  brought  before  this  court  by  an  appeal  from 
the  decree  of  the  circuit  court  for  the  western  district  of  Tennessee. 

In  their  bill  the  complainants  state  that,  on  the  22d  of  February, 
1785,  a  certain  entry  in  the  land-office  of  North  Carolina  was  made 
by  Isaac  Coulson,  assignee  of  David  Welles,  for  640  acres  of  land ; 
and  that  afterwards,  on  the  2d  of  January,  1787,  he  executed  a  bond 
to  one  Josiah  Payne,  for  the  conveyance  of  said  tract  of  land,  agree- 
ably to  the  terms  herein  expressed,  to  wit :  "  Know  all  men  by  these 
presents,  that  I,  Isaac  Coulson,  of  the  State  of  North  Carolina  and 
county  of  Davidson,  do  oblige  myself,  my  heirs  and  assigns,  to  pay 

to  Josiah  Payne  «£100  in  Virginia  currency,  in  payment  of 
[  *  71  ]  a  certain  bay  stud  horse  I  bought  of  him,  within  •  twelve 

months  from  the  date  hereof,  with  lawful  interest ;  otherwise^ 
in  lieu  thereof,  I  do  oblige  myself  to  make  over  all  my  right  and  in- 
terest of  a  certain  entry  and  warrant  of  land  of  640  acres,  lying  on 
the  north  side  of  Cumberland  River,  on  said  river,  about  one  or  two 
miles  above  the  mouth  of  the  Caney  Fork,  unto  the  said  Josiah 
Payne,  of  the  county  and  State  aforesaid,  or  his  heirs  and  assigns. 
And  if  a  deed  or  grant  should  issue  to  me  before  said  entry  or  warrant 
should  be  transferf ed  from  me  to  said  Payne,  then,  and  in  that  case,  I 
do  hereby  oblige  myself  to  make  a  transfer  deed  of  all  my  right,  title, 
and  interest  of  the  aforesaid  land,  unto  the  aforesaid  Josiah  Payne 
or  his  assigns  ;  which  deed  and  right,  when  made,  is  to  be  taken  in 
full  payment  for  the  <£100  and  interest;  and  I  do  hereby  oblige  my- 
self to  warrant  and  defend  said  deed  from  me,  my  heirs  and  assigns, 
forever,  unto  the  said  Payne  and  his  heirs."  Which  bond  purports 
to  have  been  signed  and  sealed  by  the  said  Isaac  Coulson,  and  wit- 
nessed by  James  Donelson  and  William  Bush. 


Digitized  by  LjOOQIC 


JANUARY  TERM,   1885.  28» 

Coalson  v.  Walton.    9  P. 

The  complainants  further  state  that  the  obligor  elected  to  pay  the 
said  sum  of  «£100,  by  giving  th&  land  as  expressed  in  the  above  re- 
cited bond,  which  mode  of  payment  was  assented  to  by  the  said 
Payne ;  that  said  Isaac  Coulson  died  intestate  sometime  in  the  year 
1791,  leaving  the  defendant  his  only  heir  at  law ;  that  a  grant  was 
issued  for  the  land  on  the  15th  of  September,  1787,  but  no  valid  con- 
veyance was  made  to  the  said  Payne  for  the  land,  although  in  his 
lifetime  various  means  were  tried  to  obtain  a  title  ;  that  possession 
was  taken  of  the  land  in  1799  or  1800,  and  that  it  has  been  occupied 
ever  since  under  the  title  of  Payne,  and  that  the  taxes  have  been 
paid ;  that,  since  the  defendant  has  arrived  at  full  age,  he  commenced 
an  action  of  ejectment,  and  recovered  a  judgment  for  the  land ;  and 
the  complainants  pray  an  injunction,  and  that  the  defendant  may  be 
decreed  to  convey  all  his  interest  in  the  premises  to  the  complain- 
ants. 

•  In  his  answer  the  defendant  denies  that  the  bond  set  forth  in  the 
complainants'  bill  was  ever  executed  by  his  father,  Isaac  Coulson, 
and  states  that  it  is  a  forgery ;  and  he  denies  the  other  material 
allegations  in  the  bill. 

In  considering  the  question  as  to  the  genuineness  of  the  bond  on 
which  this  controversy  is  founded,  the  first  important  fact 
•that  occurs  to  the  mind  is,  the  remoteness  of  the  transac-  [  *  72  ] 
tion.  Nearly  half  a  century  has  elapsed  since  this  instru- 
ment purports  to  have  been  executed.  The  obligor  and  the  obligee, 
and  both  the  witnesses  are  dead.  The  contract  belongs  to  the  past 
age.  It  was  executed,  if  at  all,  when  the  country  was  new  and  un- 
settled ;  and  the  parties  to  it  seem  to  have  been  illiterate  men,  and 
miacquainted  with  business  transactions. 

These  circumstances  are  referred  to,  not  to  show  that  this  bond 
should  be  received  without  proof,  but  to  show,  that  as  strict  proof 
should  not  be  required  of  its  execution,  as  if  it  were  of  recent  date. 
The  law  makes  some  allowance  for  the  frailties  of  memory,  and 
where  a  great  length  of  time  has  elapsed  since  the  signing  of  an 
instrument  attempted  to  be  proved,  circumstances  aje  viewed  as  hav- 
ing an  important  bearing  upon  the  question. 

In  the  case  of  Barr  v.  Gratz,  4  Wheat.  221,  this  court  decided, 
"  that  where  a  deed  is  more  than  thirty  years  old,  and  is  proved  to 
have  been  in  the  possession  of  the  lessors  of  the  plaintiff  in  ejectment, 
and  actually  asserted  by  them  as  the  ground  of  their  title  in  a  chan- 
cery suit,  it  is,  in  the  language  of  the  books,  sufficiently  accounted 
for ;  and  it  is  admissible  in  evidence  without  regular  proof  of  its 
execution  by  the  subscribing  witnesses." 

There  is  no  proof  of  the  handwriting  of  James  Donelson,  one  of 
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the  subscribing  witnesses  to  this  bond;  but  it  is  proved  that  he  was 
supposed  to  have  been  killed  by  the.  Indians  many  years  ago. 

The  handwriting  of  Bush,  the  other  subscribing  witness,  is  proved 
by  three  of  his  sons,  who  were  well  acquainted  with  his  hand,  one  of 
them  having  administered  on  his  estate.  These  witnesses,  and 
especially  two  of  them,  speak  with  great  confidence,  not  only  as  to 
the  signature  of  tjjieir  father,  but  they  say  that  the  body  of  the  bond 
appears  to  have  been  written  by  him.  And  they  state,  that  although 
at  the  time  the  bond  bears  date,  and  for  some  years  before  and  after- 
wards, until  his  death,  their  father  lived  in  Clark  county,  Kentucky, 
yet  he  was  absent  the  greater  part  of  his  time  on  hunting  expeditions; 
and  they  understood  that,  he  was  several  times  in  the  western  part 
of  Tennessee.  It  appeared  that  their  father  understood  sur- 
[  •  73  ]  veying,  *was  a  pretty  good  scribe,  and  was  frequently  called 
on  to  write  deeds  and  other  instruments. 

Three  witnesses  testify  to  the  original  contract,  and  the  circum.- 
stances  which  led  to  it.  Payne  sold  to  Coulson  a  valuable  horse,  for 
which  he  agreed  to  pay  £100.  Sometime  afterwards,  Coulson,  find- 
ing the  horse  did  not  suit  his  purpose,  induced  Payne,  as  his  agent, 
to  sell  him;  which  was  done,  for  the  tract  of  land  now  in  controversy. 
It  was  after  this  sale,  as  these  witnesses  say,  that  they  understood  a 
bond  was  executed,  by  which  Coulson  was  bound  to  pay  to  Payne 
«£100,  or  convey  the  land  to  him  in  lieu  of  the  money.  Two  wit^ 
nesses  state,  that  in  addition  to  the  land,  Coulson  agreed  to  pay 
Payne  $50,  in  a  horse. 

George  Cumming,  and  the  sister  of  Josiah  Payne,  were  acquainted 
with  William  Bush;  and  the  latter  was  also  acquainted  with  the 
other  witness,  James  Donelson. 

Sometime  after  the  date  of  the  bond,  Coulson,  it  is  proved,  went 
to  Virginia  under  the  expectation  of  obtaining  money  to  pay  oflF  the 
bond,  from  the  estate  of  his  father;  but  he  found  that  the  estate  had 
been  wasted ;  and  being  disappointed  in  raising  the  money,  he  re- 
mained in  Virginia,  married,  and  afterwards  died  in  1791.  In  the 
year  1793,  Payne  went  to  Virginia,  and  obtained  from  the  widow  of 
Coulson  a  bond,  in  a  penalty,  dated  the  6th  of  November,  1793,  with 
a  condition  to  convey  all  her  interest  in  the  land  in  dispute  ;  and  she 
authorized  Payne  to  take  possession  of  it.  This  bond  was  executed 
by  the  widow,  on  the  advice  of  Jacob  Coulson,  her  brother-in-law, 
that  it  was  best  to  discharge  the  claim  by  the  conveyance  of  the  land. 

An  attempt  was  made  to  obtain  a  conveyance  under  the  sanction 
of  a  county  court  in  Virginia,  and  Mrs.  Coulson  attended  the  court 
for  that  purpose ;  but  the  decision  was,  that  it  had  no  power  to  act 
on  the  subject. 
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At  another  time  Payne  made  application  to  the  widow,  and  said 
he  ought  to  have  something,  as  he  should  have  to  wait  until  the 
children  became  of  age ;  and  she  let  him  have  a  horse  worth  <£15. 

In  1797  or  1798,  it  appears  a  man  by  the  name  of  Johns  was  sent 
to  Virginia  for  this  title,  and  was  informed  by  Payne  that  he  would 
probably  find  it  ready  for  him.    At  this  time,  Mrs.  Coulson, 
*  Jacob  Coulson,  and  Benjamin  Johns,  went  to  the  court  in  [  *  74  ] 
Grayson  county,  Virginia,  and  were  three  days  in  attend- 
ance on  it,  endeavoring  to  procure  a  title  for  the  land,  but  failed. 

Payne  had  then  sold  a  part  of  this  land  to  Johns,  but  as  no  deed 
could  be  obtained,  Johns  was  unwilling  to  take  the  land,  and  he 
exchanged  it  with  Walton,  who  in  1799  or  1800  took  possession  of 
a  part  of  the  tract,  and  has  ever  since  held  it  by  himself  and  his  heirs. 
At  a  subsequent  period  he  made  other  purchases  of  the  tract  It  was 
known  as  Payne's  land,  from  the  time  Johns  went  to  Virginia  for  a 
title. 

Payne  died  in  1805,  and  his  heirs  endeavored  to  obtain  a  title  by  per- 
nutting  the  land  to  be  sold  for  taxes,  in  1806 ;  and  they  became  the 
purchasers.  Shortly  after  this  sale,  George  Payne,  son  and  adminis- 
trator of  Josiah  Payne,  went  to  Grayson  county,  Virginia,  and  pro- 
cured a  release  of  all  claim  to  the  land  from  the  representatives  of 
Coulson ;  and  in  which  they  stipulated  not  to  redeem  the  land,  under 
the  sale  for  taxes.  This  instrument  has  been  lost  George  Payne 
was  drowned  a  few  years  after  the  writing  was  obtained  by  him. 

These  are  the  material  facts  and  circumstances  relied  on  by  the 
complainants,  to  prove  the  execution  of  the  bond,  and  to  lay  the 
foundation  to  the  equitable  relief  prayed  for  in  the  bill. 

A  great  number  of  depositions  were  read  by  the  defendant's  coun- 
sel, to  rebut  the  facts  proved  by  the  complainants,  and  show  that  they 
are  not  entitled  to  relief. 

Six  witnesses  state  that  they  were  acquainted  with  William  Bush, 
and  several  of  them  with  James  Donelson.  That  they  both  came 
from  the  Indian  nation,  and  were  supposed  to  be  tories  and  refugees. 
That  Bush  was  a  dissipated  man,  was  occasionally  deranged,  and 
incapable  of  business.  That  he  had  a  brother  named  Abner,  who 
was  a  man  of  good  capacity,  and  of  respectable  character ;  that  they 
were  both  hunters,  and  were  well  acquainted  with  the  watercourses 
falling  into  the  Mississippi  River,  south  of  the  Tennessee. 

Donelson  and  William  Bush  were  reported  to  have  been  killed  by 
the  Indians  in  the  years  1786  or  1787. 

The  depositions  of  three  witnesses  were  read  by  the  defendant, 
who  were  well  acquainted  with  WiUiam  Bush  in  Clark  county, 
Kentuckyi  and  who  from  their  intimacy  with  him  and  the  short 
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distance  they  lived  from  him,  about  the  time  the  bond  bears 
[  *  75  ]  *  date,  seem  to  think  he  could  not  have  been  absent  from 
home  at  that  time. 

And  it  is  proved  by  Jeremiah  Coulson,  brother  of  Israel,  that  when 
Payne  was  in  Virginia,  a  conversation  took  place  between  him,  the 
witness  and  Jacob  Coulson,  at  which  tiiyie  Payne  said  he  had  no 
obligation  or  any  instrument  of  writing  from  Isaac  Coulson,  respect- 
ing the  land  in  dispute.  And  that  Payne  also  said  he  was  to  receive 
from  Coulson  a  negro  boy,  under  twelve  years  old,  in  discharge  of 
the  debt ;  and  at  the  same  time  he  agreed  to  pay  the  taxes  on  said 
land,  and  take  care  of  it  for  the  children  of  said  Cpulson ;  and  the 
witness  was  called  on  specially  to  remember  the  agreement  At  this 
time  Payne  received  a  horse  of  Mrs.  Coulson  worth  $50,  in  part 
payment  of  the  claim. 

The  first  inquiry  which  naturally  arises  in  the  mind  on  reading  the 
whole  evidence  is,  whether  it  may  not  be  reconciled.  Some  parts  of 
it,  and  especially  those  parts  which  relate  to  the  subscribing  witness, 
William  Bush,  would  seem  to  conflict ;  but  this  is  susceptible  of  a 
most  satisjGBLctory  explanation.  % 

There  can  be  no  doubt  from  the  facts  stated  by  the  witnesses,  that 
there  were  two  persons  who  bore  the  name  of  William  Bush,  and 
who  were  occasionally  in  the  western  part  of  Tennessee,  about  the 
same  time.  One  of  them,  the  Kentucky  Bush,  was  a  respectable 
man,  a  deacon  in  the  Baptist  church,  a  surveyor,  wrote  a  good  hand; 
and  he  died  in  Clark  county,  Kentucky,  about  the  year  1816.  The 
other  was  believed  to  have  come  from  the  Indians,  was  an  ignorant, 
dissipated  man,  incapable  of  business,  accustomed  to  hunting  in  the 
country  south  of  the  Tennessee  River,  and  was  reported  to  have  been 
killed  by  the  Indians  in  1786  or  1787.  He  had  a  brother  named 
Abner,  who  is  proved  to  have  been  in  no  way  connected  with  the 
Kentucky  Bush. 

The  mere  statement  of  these  facts  is  enough  to  convince  every  one 
that  the  different  witnesses,  in  describing  the  character,  capacity  for 
business,  pursuits,  residence,  and  death  of  William  Bush,  could  not 
have  referred  to  the  same  person.  Even  the  witnesses  examined  by 
the  defendant,  in  proving  the  residence  and  death  of  the  Kentucky 
Bush,  proved  enough  to  show  that  he  could  not  have  been  the  same 
person  who  was  believed  to  have  been  a  refugee  and  tory ; 
[  *  76  ]  and  was  suspected  *of  attacking  boats  on  the  Mississippi 
River,  in  connection  with  other  persons,  and  of  committing 
other  depredations  upon  society. 

The  fact  that  there  were  two  persons  of  the  name  of  William 
Bush,  may  be  safely  assumed ;  and  the  question  arises  whether  the 
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signature  of  the  Kentucky  Bush,  as  a  eubscribing  -witness  to  the 
bond,  is  satisfactorily  proved 

Some  doubt  is  attempted  to  be  raised  as  to  this  fact,  from  the 
statements  of  the  witnesses  who  lived  in  the  immediate  neighbor- 
hood of  Bush,  and  who  have  no  recollection  of  his  having  been 
absent  from  home  about  the  time  the  bond  bears  date. 

But  this  evidence,  at  best,  is  of  a  negative  character,  and  depends 
upon  the  memory  of  witnesses,  for  a  great  number  of  years,  of  a  fact 
not  calculated  to  make  any  impression  on  the  mind.  No  circum- 
stances are  related  by  the  witnesses  which  were  calculated  to  impress 
upon  their  memories  the  absence  of  William  Bush,  in  January,  1787, 
What  prudent  person,  in  the  absence  of  such  circumstances,  would 
undertake  to  state,  positively,  that  his  nearest  neighbor  was  absent 
from  home  any  given  month,  some  twenty  five  or  thurty  years  before. 

But  the  complainants  have  proved  by  the  three  sons  of  Bush  and 
his  widow,  that  he  was  from  home  hunting  the  greater  part  of  his 
time  ;  and  some  of  them  say  that  from  his  conversations  and  several 
facts,  they  believe  he  often  visited  Western  Tennessee.  And  more 
than  one  witness,  who  lived  in  the  neighborhood  of  Josiah  Payne, 
became  acquainted  with  Bush  in  his  expeditions  to  Tennessee. 

From  these  facts  it  would^seem  that  no  presumption  against  the 
due  execution  of  the  bond  can  arise  from  the  statement  of  the  wit- 
nesses who  were  the  neighbors  of  Bush,  and  who  could  not  recollect 
of  his  having  been  absent  from  home  about  the  time  the  bond  is 
dated. 

But  how  can  the  admissions  of  Fayne,  in  the  presence  of  Jeremiah 
and  Jacob  Coulson,  that  he  held  no  instrument  of  writing  on  Isaac 
Coulson  for  the  land  in  dispute,  and  that  he  had  agreed  to  receive  a 
negro  boy  in  discharge  of  the  claim,  be  explained ;  and  also  his  agree- 
ment to  pay  the  taxes  on  the  land,  and  take  care  of  it  for 
the  heirs  of  Coulson  ?  And  what  *  answer  can  be  given,  to  [  *  77  ] 
his  having  received  a  horse  worth  $50,  in  part  payment  of 
his  claim  ? 

The  payment  of  the  horse  seems  to  have  been  in  pursuance  of  the 
original  agreement  Two  of  the  witnesses  state  that  Coulson,  in  ad- 
dition to  the  land,  was  to  give  Payne  a  horse  worth  fifty  dollars. 
And  it  is  not  improbable,  if  the  remarks  were  made  by  Payne  as 
stated  by  Jeremiah  Coulson,  that  he  held  no  written  contract  from 
Isaac  Coulson ;  they  must  have  referred  to  the  fact  of  there  being  no 
writing  respecting  the  payment  of  this  horse. 

That  he  agreed  to  pay  the  taxes,  and  preserve  the  land  for  the  heirs 
of  Coulson,  is  disproved  by  the  fact  that  either  then,  or  sometime  be- 
fore* Payne  procured  a  bond  from  Mrs.  Coulson  for  the  land.     The 
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language  of  this  bond  cannot  be  mistaken ;  and  it  goes  to  show  that, 
instead  of  abandoning  the  land  and  agreeing  to  pay  the  taxes  for  the 
heirs  of  Coulson,  he  was  determined  to  perfect  his  claim  to  it^  by  the 
use  of  such  means  as  he  could  resort  to.  By  the  statement  of  Mrs. 
Coulson,  it  appears  Payne  complained  that  he  should  have  to  wait 
for  a  title  until  her  children  became  of  age.  This  fact,  as  well  as  the 
deed  and  the  whole  course  of  conduct  of  Payne,  show  that  he  could 
not  have  made  the  remarks  and  agreement,  as  stated  by  Jeremiah 
Coulson. 

From  this  view  of  the  evidence,  which  has  a  bearing  upon  the  fact 
of  the  contract  and  the  execution  of  the  bond,  the  proof  is  as  clear 
and  as  satisfactory  as  could  be  reasonably  expected,  after  the  lapse 
of  so  many  years. 

The  handwriting  of  Bush  is  proved  by  the  positive  testimony  of 
three  witnesses,  and  the  consideration  of  the  bond  is  clearly  proved 
by  three  other  witnesses,  all  of  whom  stand  without  any  impeach- 
ment of  their  credit  Conclusive  as  these  facts  would  seem  to  be,  as 
to  the  genuineness  of  the  bond  and  the  consideration  on  which  it  was 
given,  there  are  others  equally  conclusive. 

If  no  contract  between  Coulson  and  Payne  had  been  made,  what 
could  have  induced  the  latter  to  visit  Virginia  in  1793,  and  how  can 
the  conduct  of  Mrs.  Coulson,  in  executing  a  bond  to  convey  all  her 
right  in  the  land,  with  the  advice  of  her  brother-in-law,  Jacob  Coul- 
son, be  accounted  for  ?  This  was  about  five  years  after  the 
[  •  78  ]  money  was  to  have  been  paid,  or  the  *  land  conveyed.  The 
circumstances  were  then  known  to  the  parties,  and  no  objec- 
tion seems  to  have  been  made,  either  by  Mrs.  Coulson  or  the  con- 
nections of  her  deceased  husband,  to  the  claim  set  up  by  Payne.  So 
far  from  any  objections  being  made,  every  thing  was  done,  both  by 
Mrs.  Coulson  and  her  friends,  which  they  could  do,  to  vest  the  title 
for  this  land  in  Payne.  They  applied  to  the  court,  and  remained  in 
attendanee  upon  it  for  three  days,  at  one  time,  under  the  hope  of  ob- 
taining the  necessary  authority  to  execute  the  conveyance.  And 
Payne  complained  of  the  hardship  of  being  compelled  to  wait  for  a 
title,  until  the  heirs  of  Coulson  became  of  age. 

These  are  facts  established  by  the  evidence ;  and  do  they  not  show, 
beyond  controversy,  that  there  was  a  contract  between  Coulson  and 
Payne  respecting  this  land  ?  and  this  important  point  being  estab- 
lished, independent  of  the  bond,  the  genuineness  of  that  instrument 
must  be  extremely  probable.  Its  language  agrees  with  the  contract 
as  proved  by  parol,  and  several  of  the  witnesses  say  the  contract  was 
reduced  to  writing.  And  in  addition  to  this,  the  clear  proof  of  the 
handwriting  of  Bush,  the  subscribing  witness,  would  seem  to  be  con- 


Digitized  by  LjOOQIC 


JANUARY  TERM,   1835.  289 

Coulson  V.  Walton.    9  P. 

elusive.  Taking  into  view  all  the  facts  and  circumstances  in  favor 
of  the  due  execution  of  this  instrument,  it  has  been  as  fully  estab- 
lished as  could  be  expected  of  any  writing  of  so  ancient  a  date. 

But  it  is  objected  that  this  bond  has  been  mutilated,  and,  therefore, 
it  must  be  rejected.  It  is  true  that  some  alterations  have  been  made 
on  the  face  of  the  bond.  The  words  North  Carolina,  or  some  other 
words,  have  been  erased,  and  the  word  Virginia,  in  lieu  thereof,  has 
been  inserted.  This  alteration  would  make  the  bond  read  Isaac 
Coulson,  of  the  State  of  "  Virginia,"  and  county  of  Davidson,  instead 
of  the  State  of  "  North  Carolina,"  &c.  The  signature  of  Isaac  Coul- 
son to  the  bond  seems  to  have  been  scratched  out  and  again  written. 

That  these  alterations  Jiave  been  made  since  the  death  of  Payne  is 
satisfactorily  proved ;  and  it  is  clear  that  no  one  having  any  interest 
under  the  bond,  could  have  had  a  motive  to  alter  it,  as  seems  to  have 
been  done.  K,  by  the  alterations,  the  obligation  of  Coulson  had  been 
increased,  either  as  to  the  time  of  payment,  the  sum  to  be  paid,  or 
the  number  of  acres  to  be  conveyed,  Payne  or  his  heirs 
might  have  had  some  motive  *  of  interest  to  make  them ;  [  *  79  ] 
but  their  interest  was  directly  opposed  to  any  act  which 
would  impair  the  validity  of  the  bond,  or  cast  suspicion  upon  it. 

It  is  proved  that,  after  the  death  of  Payne,  the  bond  was  in  the 
possession  of  those  who  claimed  the  land  adversely  to  it ;  so  that  its 
destruction  would  have  advanced  their  interests.  It  is  fair,  therefore, 
to  presume,  that  if  the  alterations  were  made  by  design,  they  could 
not  have  been  made  by  any  one  claiming  under  the  bond,  but  must 
have  been  made  by  some  one  who  had  an  interest  in  destroying  it. 

By  this  bond,  Coulson  agreed  to  pay  to  Payne  £100  in  twelve 
months ;  or,  in  lieu  of  the  money,  to  convey  the  land. 

It  is  alleged  in  the  bill  that  Coulson  elected  to  pay  the  <£100  by  a 
cx>nveyance  of  the  land,  and  that  Payne  agreed  to  receive  it. 

This  is  a  clear  case  of  election  by  the  obligor ;  and  a  conveyance 
of  the  land,  or  the  payment  of  the  money,  within  the  time  specified, 
would  have  discharged  the  obligation.  ^The  money  has  not  been 
paid ;  and  although  there  is  no  positive  proof  that  an  election  was 
made  during  the  life  of  Coulson  to  pay  the  land,  yet,  from  the  facts 
and  circumstances  of  the  case,  and  the  condition  of  the  obligation, 
there  can  be  no  doubt  that  those  who  claim  under  it  ha^e  a  right  to 
consider  it  now  as  an  absolute  bond  for  the  conveyance  of  the  land. 

The  statute  of  limitations  is  set  up  as  a  bar  to  the  relief  sought  by 
the  bill ;  and  as  this  is  a  ground  more  relied  on  by  the  counsel  than 
any  other,  it  requires  a  most  careful  examination. 

In  the  9th  section  of  "  an  act  concerning  proving  wills,  and  grant- 
ing letters  of  administration,  and  to  prevent  frauds  in  the  management 
VOL.  XI.  25 
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of  intestates'  estates,"  enacted  by  North  Carolina  in  1715,  and  which 
is  now  in  force  in  Tennessee,  it  is  provided,  "  that  creditors  of  any 
person  deceased  shall  make  their  claim  within  seven  years  after 
the  death  of  such  debtor,  otherwise  such  creditor  shall  be  forever 
barred." 

Under  this  statute,  the  question  arises  whether  the  representatives 
of  Payne,  in  asserting  their  claim  to  the  land  in  controversy,  can  be 
considered  creditors  ?  Whether,  in  a  case  where  the  relation  of  ven- 
dor and  vendee  exists,  the  consideration  having  been  paid, 
[  *  80  ]  and  a  naked  trust  only  has  descended  to  the  *  heir,  he  can 
protect  himself  under  this  statute,  after  the  lapse  of  seven 
years,  against  a  bill  for  a  specific  performance. 

It  is  insisted  by  the  defendant's  counsel,  that  this  is  not  considered 
an  open  question  in  Tennessee ;  and  that  in  pursuance  of  the  rule 
of  decision  in  this  court,  to  adopt  the  construction  given  to  its  stat- 
utes by  the  supreme  court  of  a  State,  the  question  must  be  considered 
here  also  as  settled. 

The  first  case  (Smith  v,  Hickman's  Heirs)  referred  to,  is  in  Cooke, 
330.  In  this  case,  the  reporter  says :  "  The  bill  states  that  the  ances- 
tor of  the  defendants,  some  time  in  the  spring  of  1789,  executed  an 
obligation  to  the  complainant,  binding  him  to  convey  600  acres  of 
land,  within  a  reasonable  time ;  that  the  said  ancestor  died  intestate, 
in  the  year  1791,  leaving  the  defendants  his  heirs  at  law ;  and  that 
administration  of  the  personal  estate  was  committed  to  his  wife  and 
two  other  persons.  That  the  obligation  has  not  been  complied  with ; 
and  that  the  defendants  refuse  to  satisfy  the  same,  although  there  is 
a  large  estate  descended  to  them,  both  real  and  personal.  The  bill 
prays  for  a  specific  performance."  To  this  bill  the  statute  of  limita- 
tions was  pleaded  in  bar. 

In  their  opinion,  the  court  say :  « It  has  been  insisted  that  the  com- 
plainant is  not  a  creditor,  on  account  of  the  demand  not  being  of  a 
pecuniary  nature ;  but,  as  it  is  the  duty  of  this  court  to  examine  this 
point,  they  feel  satisfied  that  as  to  that  he  is  within  the  act  AU 
persons  are  considered  creditors  that  have  demands  originating  firom 
contracts  or  agreements."  And  in  answer  to  the  arguments  of  coun- 
sel, that  the  statute  could  have  had  no  reference  to  heirs,  but  to  the 
personal  representatives  and  the  personal  estate,  the  court  remark : 
"  The  only  inquiry  is,  whether  it  were  reasonable  that  the  legislature 
should  think  of  the  situation  of  heirs,  in  respect  to  the  debts  of  their 
ancestors."  And  again :  "  K  no  lapse  of  time  can  secure  the  estate 
thus  descended,  the  peace  of  society  would  be  much  disturbed.  Re- 
coveries might  be  made  of  one,  of  many  heirs,  and  suits  for  contribu- 
Hon  must  take  place."     And  further :  "  It  is  admitted,  in  arg^uJ^'^nt, 
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that  it  is  reasonable  legatees  and  distributees  should  know  when  they 
may  be  at  rest" 

From  the  statement  in  the  bill,  it  does  not  appear  that  the  con- 
veyance of  any  specific  tract  of  land  was  prayed  for,  and  it  would 
seem  firom  the  fact  of  the  personal  representatives  being 
*  named  in  the  bill,  and  an  averment  that  a  large  estate,  [  *  81  ] 
both  real  and  personal,  descended  to  the  defendants,  that 
the  object  of  the  suit  could  not  have  been  a  title,  but  to  subject  the 
property  descended  to  the  heir  to  the  payment  of  the  claim.  On  no 
other  supposition  can  the  language  of  the  bill  receive  a  sensible  con- 
struction. 

If  the  bUl  had  been  filed  to  obtain  a  decree  for  a  titie  to  a  specific 
tract  of  land,  would  the  administrators  have  been  named  in  it;  and 
could  it  have  been  thought  necessary  to  aver  that  a  large  estate,  both 
real  and  personal,  descended  to  the  defendants  ? 

Whether  the  heirs  inherited  any  estate,  or  not,  beyond  the  par- 
ticular tract,  was  wholly  immaterial.  If  they  were  naked  trustees, 
they  could  be  held  responsible  as  such ;  and  the  administrators  were 
neither  necessary  nor  proper  parties  to  the  suit. 

It  is  true,  the  language  used  by  the  court,  in  the  first  quotation 
above  made,  is  general,  and  would  embrace  a  case  of  trust;  but  such 
does  not  appear  to  have  been  the  case  before  them.  And  this  fact 
seems  to  be  clear  of  doubt,  when  the  language  of  the  court,  from 
other  parts  of  their  opinion,  as  above  quoted,  is  considered  in  con- 
nection with  the  case  made  in  the  bill. 

The  case  of  Lewis  v.  Hickman's  Heirs,  2  Tenn.  317,  is  also 
relied  on. 

In  this  case  the  bill  stated  that  Hickman,  for  a  valuable  considera- 
tion, executed  a  bond  to  Hughes  for  <£500,  with  condition  for  the 
conveyance  of  a  tract  of  274  acres  of  land,  &c.  Hickman  died  in- 
testate, and  his  administrator,  under  a  statute  authorizing  adminis- 
trators to  make  deeds,  executed  one  to  the  plaintiff's  testator,  in 
discharge  of  the  bond.  It  was  charged  that  the  deed  was  not  in 
compliance  with  the  statute,  and  was  therefore  void.  That  a  certain 
Roberts  took  possession  of  the  land ;  and  that,  on  account  of  the 
defect  in  the  title,  a  recovery  could  not  be  had  against  Roberts.  The 
object  of  the  bill  was,  that  the  bond  might  be  set  up,  and  the  plaintiff 
relieved.  The  statute  wss  pleaded  in  bar,  and  the  defendant  stated 
ako,  "  that  he  had  distributed  the  estate  among  those  entitled  agree- 
ably to  law ;  and  firom  length  of  time  he  was  not  able  to  produce  his 
vouchers,"  &c. 

This  was  clearly  not  a  case  where  the  plaintiff  prayed  a 
•specific  performance;   and  yet  it  was  admitted  by  the   [  *  82  ^ 


Digitized  by  VjOOQIC 


i»92  SUPREME   COURT  OF  THE  UNITED  STATES. 

Coulson  V.  Walton.    9  P. 

counsel  to  be  the  same  in  principle,  as  the  one  above  referred  to,  of 
Smith  V.  Hickman's  Heirs. 

In  Peck  V.  Wheaton,  Mart.  &  Yerg.  353,  the  supreme  court  of 
Tennessee  say,  "  we  are  moreover  of  opinion  that  the  act  of  1715, 
above  quoted,  will  operate  as  a  bar;  and  that  that  act  is  in  force,  we 
consider  one  of  the  best  established  positions  litigated  in  our  courts." 

This  bill  was  brought  to  subject  the  lands  which  had  descended  to 
the  defendants,  to  the  payment  of  the  debts  of  their  ancestor;  and 
the  court  very  properly  held  that  the  statute  was  a  good  bar.  The 
complainants  were,  substantially  and  technically,  creditors.  This 
shows  too,  that  it  was  the  ordinary  course  in  Tennessee,  by  bill  in 
chancery,  to  make  the  lands  descended  to  heirs  liable  to  the  debts  of 
the  ancestor. 

The  case  of  Armstrong  v.  Campbell,  3  Yerg.  201,  is  cited.  Li  the 
margin,  the  reporter  says,  that  the  only  exception  to  the  operation  of 
the  statute  of  limitations  is,  where  the  trust  is  created  by  express 
contract,  and  where  the  relation  of  trustee  and  cestui  que  trust  exists 
in  fact,  and  not  by  implication.  But  in  this  case  the  question  did  not 
come  directly  before  the  court. 

That  the  statute  of  limitations  is  applied,  by  courts  of  equity,  in 
all  cases  where  at  law  it  might  be  pleaded,  is  a  well  settled  principle. 
At  law,  to  make  the  statute  a  bar,  there  must  be  an  adverse  posses- 
sion; and  by  analogy,  a  court  of  equity,  in  a  similar  case,  will  hold 
the  statute  to  be  a  good  bar. 

But  the  statute  insisted  on  as  a  bar  in  this  case,  does  not  depend 
upon  possession.  It  bars  a  creditor  who  does  not  sue  the  heir  within 
seven  years.  There  can  be  no  doubt  that  the  statute  applies  where 
a  creditor  seeks  to  make  the  heir  liable  for  the  debt  of  his  ancestor, 
on  the  ground  that  either  personal  or  real  property  descended  to  him. 
And  this  appears  to  be  the  decision  of  the  supreme  court  of  Ten- 
nessee, on  the  statute.  There  is  nothing  in  their  decisions  referred 
to,  which  show  that  they  have  given  effect  to  the  statute  beyond  this. 
By  the  statute  of  1819,  which  is  wholly  different  in  its  language  from 
the  act  of  1715,  a  bar  is  created,  indiscriminately,  to  suits  in  equity 
as  well  as  at  law.  But  this  statute  does  not  govern  the  case  under 
consideration. 

In  the  case  of  Haggar  v.  Mayfield,  5  Hay.  121,  the  court 
[  •  83  ]  •say:  "  As  to  the  act  of  limitation  of  1715,  where  is  the 
obligee  in  such  a  case  as  the  present  barred  as  against  the 
heir?  He  has  no  demand  against  the  executor  when  he  elects  the 
land ;  and  cannot,  therefore,  be  barred  as  to  him.  His  demand  is 
only  against  the  heir,  and  that  too  in  equity,  upon  a  trust  to  be  per- 
fcMrmed  by  the  heir,  who,  until  performance,  holds  the  land  for  the 
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obligee ;  and  he  is  only  bairable,  as  in  case  of  equities,  by  the  lapse 
of  20  years  unaccounted  for."  This  point  was  not  involved  in  the 
case,  but  the  question  shows  the  views  of  the  court 

From  a  careful  examination  of  the  ccwes  in  which  the  9th  section 
of  the  act  of  1715  has  undergone  a  judicial  construction  by  the  supreme 
court  of  Tennessee,  we  are  satisfied  that  the  question  raised  in  the 
present  case  has  not  been  decided.  And  this  court  can  have  no  hesi- 
tation in  saying,  that  the  complainants  in  this  suit  can,  in  no  correct 
sense,  claiming  as  they  do  a  specific  execution  of  the  contract,  be 
considered  creditors  within  the  meaning  of  the  statute.  They  do  not 
seek  to  subject  the  lands  which  descended  to  the  defendant,  to  the 
payment  of  debts  contracted  by  his  ancestor,  but  to  devest  the  naked 
legal  title  in  favor  of  an  equity  clearly  established.  An  equity 
founded  upon  a  contract  which  acknowledged  the  receipt  of  the  con- 
sideration in  full,  in  1787 ;  and,  as  is  proved,  the  same  consideration 
which  was  paid  by  the  defendant's  father  for  the  land  in  question ; 
An  equity  accompanied  by  a  possession  of  more  than  20  years. 

Can  lapse  of  time  operate  to  the  prejudice  of  the  complainants  ? 
Have  they  slept  upon  their  rights? 

In  about  five  years  after  the  conveyance  should  have  been  executed, 
we  find  Payne  in  Virginia,  endeavoring  to  procure  a  title.  And  at 
that  time  he  did  prove  a  recognition  of  his  claim  by  the  widow  of  ' 
the  obligor,  who  was  the  only  person,  according  to  the  views  then 
entertained,  that  had  an  interest  in  the  land,  and  was  capable  of 
entering  into  a  legal  obligation.  Payne's  visit  is  repeated  to  Virginia 
for  the  same  object,  and  he  sends  an  agent  at  another  time.  In  1798 
he  sells  a  part  of  this  land ;  and  in  the  following  year  or  in  1800, 
possession  is  taken  under  this  purchase,  and  subsequently  other 
purchases  are  made ;  and  the  possession  of  the  land,  under  Payne 
and  his  representatives,  has  been  continued  to  the  present 
time.  In  *  1805  Payne  died,  and  this  land  descended  to  his  [  *  84  ] 
heirs  at  law,  several  of  whom  were  infants ;  and  it  is  ad- 
mitted that,  until  the  year  1801,  ther  was  no  court  of  chancery  in 
Tennessee,  through  which  the  specific  execution  of  a  contract  could 
be  enforced.  And  it  is  proved  that  this  land  has  been  called  Payne's 
land  for  35  years. 

These  facts  being  proved,  does  the  case  come  within  any  decision 
by  the  courts  of  this  country  or  of  England,  where  the  specific  execu- 
tion of  a  contract  has  been  refused,  on  the  ground  of  lapse  of  time  ? 

When  the  condition  of  the  parties,  their  remote  residence  from 
each  other,  their  deaths,  the  state  of  the  country  and  its  tribunals, 
are  considered ;  it  would  seem  that  instead  of  being  negligent  in  the 
orosecr.tion  of  the  claim  for  a  titie  to  this  land,  Payne  and  those  who 

Digitized  by  LjOOQIC 


294         SUPREME   COURT  OF  THE   UNITED   STATES. 
Caldwell  v.  Carrington's  Heirs.    9  P. 

daim  under  him,  -have  shown  more  than  ordinary  diligence.  Even 
after  the  death  of  Payne,  we  find  his  son  and  administrator  in  Vir- 
guiia  endeavoring  to  procure  the  title.  And  at  this  time,  as  well  a^ 
at  all  times  previously,  when  application  was  made,  the  right  oi 
Payne  was  acknowledged. 

Under  such  circumstances,  this  court  cannot  consider  the  lapse  ol 
time  as  operating  against  the  right  set  up  by  the  complainants. 

The  instruments  under  which  a  part  of  the  complainants  set  up  an 
equity  derived  from  Payne's  heirs  are  proved ;  but  they  cannot  be 
sanctioned  by  this  court,  except  where  such  instruments  were  exe- 
cuted by  the  heirs  of  fuU  age.  It  is  the  duty  of  the  court  to  protect 
the  interests  of  minors ;  and  we  think  the  decree  of  the  circuit  court 
in  this  respect,  as  weU  as  in  every  other,  is  correct;  and  it  is,  thereforCi 
affirmed,  with  costs. 

5  H.  233. 


William  Caldwell,  Isaac  Caldwell,  and  Samuel  Brents,  Ap- 
pellants, v.  Sarah  and  George  Carrington's  Heirs. 

9  P.  86. 

In  Virginia,  a  decree  was  made  ibr  the  specific  performance  of  a  parol  contract,  to  convey 
lands  in  Kentucky,  then  a  part  of  Virginia,  npon  the  ground  of  performance  by  the  com- 
plainant. —  Hdd,  that  this  decree  should  be  enforced  by  the  circuit  court  in  Kentucky,  after 
the  organization  of  that  State. 

A  defence  of  bond  fide  purchase,  &c.,  held  bad,  because  the  purchasers  had  sufficient  notice 
to  put  them  on  inquiry. 

The  case  is  stated  in  the  opinion  of  the  court. 

Bibb  and  Hardin^  with  whom  was  Loughhorough^  for  the  appel- 
lants. 

Jones^  with  whom  was  Cbxe,  contra. 

[  *  98  ]       •Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  pronounced  in  the  circuit 
court  of  the  United  States  for  the  district  of  Kentucky,  durecting  the 
appellants  to  release  and  convey  to  the  appellees,  all  the  right  and 
title  which  they  hold,  jointly  or  severally,  in  the  tracts  of  land  in  the 
bill  mentioned,  with  special  warranty  against  themselves. 

The  bill  filed  in  January,  1824,  by  Sarah  Carrington,  widow  and 
devisee  of  George  Carrington,  deceased,  claims  from  the  defendants 
as  purchasers  from  John  R.  Williams,  heir  at  law  of  John  Williams, 
deceased,  who  is  not  an  inhabitant  of  Kentucky,  and  therefore  not  a 
party  to  the  suit,  all  the  military  lands  of  the  said  John  Williams 
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lying  in  the  district  of  Kentucky,  amounting  to  4,000  acres,  which 
land  was  sold,  as  is  alleged,  by  John  Williams  in  his  Ufetime  to 
George  Carrington,  the  testator  of  the  plaintiff  in  the  circuit  court 
This  claim  is  founded  on  a  decree  pronounced  by  the  county  court 
of  Halifax,  in  the  State  of  Virginia,  sitting  in  chancery  in  Novem- 
ber, 1817,  on  a  bill  filed  in  November,  1816,  by  the  said  Sarah  Car- 
ringtoti  against  the  said  John  R.  Williams,  and  on  a  deed  of  convey- 
ance made,  on  the  18th  day  of  March,  1820,  by  the  said  John  R. 
Williams  to  the  said  Sarah  Carrington,  in  pursuance  thereof.  This 
decree  was  affirmed  on  appeal.  The  bill  also  refers  to  a  suit  brought 
by  George  Carrington,  in  his  lifetime,  against  the  guardians  of  the 
said  John  R.  Williams  while  an  infant,  in  which  a  decree  was  ob- 
tained, directing  the  guardian  of  the  said  John  R.  Williams  to  con- 
vey and  assign  the  entries  and  surveys  of  the  said  military  lands  to 
the  said  Greorge  Carrington.  The  plaintiff  prays  that  these  decrees, 
with  the  proceedings  on  which  they  were  founded,  and  the  convey- 
ances made  'in  pursuance  of  them,  should  be  taken  as  a  part  of  his 
bill. 

The  bul  filed  in  the  county  court  of  Halifax,  in  November,  1815, 
charges  that  George  Carrington,  in  his  lifetime,  exchanged 
certain  lands  lying  in  the  said  county  with  John  *  Williams,  [  *  99  ] 
deceased,  for  a  military  claim  of  4,000  acres,  to  which  the 
said  Williams  was  entitled.  That  the  said  Greorge,  by  the  direction 
of  the  said  Williams,  caused  his  land  in  Halifax  to  be  conveyed  to 
a  certain  John  Camp,  who  was  put  in  possession  thereof;  but  the 
patents  for  the  military  lands  not  having  been  issued,  no  conveyance 
was  made  of  the  legal  title  to  them.  Some  time  after  the  death  of 
the  said  Williams,  the  said  Carrington  instituted  a  suit  in  the  court 
of  Halifax,  against  John  Robert  Williams,  then  an  infant,  the  only 
child  of  the  said  John  Williams,  to  obtain  an  assignment  of  the  en- 
tries and  surveys  for  the  said  4,000  acres  of  military  land.  As  the 
bill  filed  in  that  suit  contains  a  full  statement  of  the'  contract 
with  a  description  of  the  land  it  claims,  the  plaintiff  prays  that  it 
may  be  taken  as  a  part  of  the  present  bill  as  fully  as  if  literally  in- 
serted. 

On  the  23d  of  May,  1803,  a  decree  was  pronounced  in  the  said 
suit,  which,  among  other  things,  directed  a  certain  John  B.  Scott,  the 
then  guardian  of  the  said  John  R.  Williams,  to  assign  the  entries  and 
surveys  of  the  said  military  lands  to  the  said  George  Carrington,  so 
as  to  enable  him  to  obtain  patents  therefor  in  his  own  name ;  and 
iid  further  order  that  the  said  John  R.  Williams  should,  on  attaining 
his  age  of  21  years,  release  all  his  right  to  the  said  George  Carring- 
ton.    The  plaintiff  prays  that  this  decree,  and  all  the.  proceedings  in 
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the  suit,  may  be  taken  as  a  part  of  his  bilL  The  assignments 
directed  by  the  decree,  were  made  by  the  said  John  B.  Scott,  but 
Greorge  Carrington  departed  this  life  soon  afterwards,  not  having 
obtained  the  patents.  By  his  last  will  he  devised  these  lands  to  the 
plaintiff,  who  has  applied  for  patents,  but  is  informed  at  the  land- 
office  that  the  assignment  of  the  said  Scott  does  not  authorize  the 
register  of  the  land-office  in  Kentucky  to  issue  them.  The  said  John 
R.  Williams  having  attained  his  full  age,  not  only  refuses  to  release 
his  claim  and  to  assign  the  said  entries  and  surveys,  but  has  gone  to 
Kentucky  with  a  view  of  selling  the  said  lands.  The  bill  prays  for 
an  assignment  of  the  entries  and  surveys,  and  a  release  of  the  right 
of  the  said  John  R.  Williams,  and  that  he  may  be  enjoined  from  per- 
forming any  act  which  may  disable  him  from  making  a  complete  title 
to  the  plaintiff. 

The  defendant,  in  his  answer,  denies  the  contract,  and 

[  *  100  ]  adds,  •  that  if  such  a  contract  did  exist,  it  was  verbal,  that 

no  note  or  memorandum  thereof  was  signed  by  either  of 

the  parties,  and  that  it  is  void  by  the  statute  of  frauds  ^hich  he 

pleads. 

A  general  replication  was  filed,  and  deposition?  were  taken,  after 
which  the  following  entry  was  made:  "And  now  at  this  day,  to 
wit,  at  a  court  holden  for  the  said  county  at  the  court-house  thereof, 
on  the  27th  day  of  October,  1817,  came  the  parties  by  their  counsel, 
by  whose  consent  this  cause  was  this  day  heard  upon  the  biU,  answer, 
examinations  of  witnesses,  the  bill^  answer ^  examinations  of  witnesses 
in  a  cause  formerly  depending  in  this  court  between  George  Carring- 
ton, plaintiff,  and  the  defendant,  by  his  guardian,  defendant,  and  was 
argued  by  counsel ;  on  consideration  whereof,  it  is  decreed  and  or- 
dered, that  the  defendant  do  forthwith  assign  to  the  plaintiff  in  a 
proper  and  legal  manner,  the  surveys  and  other  title  papers  in  the 
original  bill  mentioned.  The  defendant  having  appealed  from  this 
decree,  it  was  affirmed  at  a  superior  court  of  chancery  held  at  the 
town  of  Lynchburg,  on  the  19th  day  of  May,  1818." 

In  pursuance  of  these  decrees,  the  said  John  R.  Williams  did,  on 
the  18th  day  of  March,  in  the  year  1820,  by  his  indenture  of  that 
date,  convey  to  the  plaintiff  the  military  lands  in  the  bill  mentioned, 
consisting  of  one  tract  of  500  acres,  lying  on  Beaver  Creek ;  also  of 
one  other  tract  of  350  acres,  likewise  lying  on  Beaver  Creek ;  also 
of  one  other  tract  of  1,000  acres,  lying  on  RussePs  Creek ;  also  of 
one  other  tract  of  150  acres,  lying  on  the  first  creek  emptying  into 
Little  Barren ;  also  of  one  other  tract  of  1,000  acres,  lying  in  the 
county  of  being  the  tract  of  land  entered  by  John  Wil- 

liams on  the  2d  of  August,  1784 ;  and  also  of  one  other  tract  of 
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land  containing  1,000  acres,  lying  in  the  county  of  entered  on 

the  10th  of  August,  1784. 

The  bill  filed  in  this  cause,  further  charges  that  Samuel  Brents, 
William  Caldwell,  and  Isaac  Caldwell,  citizens  of  the  State  of  Ken- 
tucky, with  full  knowledge  of  the  plaintiff's  claims,  entered  into  a 
contract,  on  or  about  the  6th  day  of  January,  1818,  with  the  said 
John  R.  Williams,  for  the  purchase  of  the  two  tracts  of  1,000  acres 
each,  lying  south  of  the  Tennessee,  for  which  entries  had  been  made 
by  the.  said  John  Williams  in  his  lifetime,  on  the  2d  and 
10th  of  August,  1784 ;  and  that  the  said  WiUiam  *  Cald-  [  *  101  ] 
well,  on  the  30th  of  August,  1815,  with  fuU  knowledge  of 
the  right  of  the  plaintiff,  entered  into  a  contract  with  the  said  John 
R.  Williams,  for  the  purchase  of  the  tract  of  one  thousand  acres,  near 
the  town  of  Columbia,  in  the  county  of  Adair ;  and  that  the  said 
Samuel  ^rents  also,  with  the  full  knowledge  of  the  plaintiff's  title, 
hath  entered  into  a  contract  with  the  said  John  R.  Williams  for  the 
said  tracts,  containing  500  acres,  and  350  acres  lying  on  Beaver 
Creek,  id>  the  county  of  and  for  the  tract  containing  150 

acres  lying  on  the  first  creek  emptying  into  the  Little  Barren,  in  the 
county  of  -    .     Under  these  contracts  and  other  papers  ob- 

tained from  the  said  John  R.  Williams,  the  said  Samuel  Brents, 
William  Caldwell,  and  Isaac  Caldwell,  who  are  made  defendants, 
have  obtained  legal  titles  to  the  said  military  surveys,  and  have  also 
obtained  assignments  or  transfers  of  the  entries  for  two  tracts  of 
1,000  acres  each,  lying  south  of  the  Tennessee,  for  which  they  will 
obtain  patents,  unless  restrained  by  order  of  this  court. 

The  bill  prays  that  the  defendants  may  be  decreed  to  convey  to 
the  plaintiff,  and  for  general  relief. 

The  defendants  filed  separate  answers,  each  denying  the  contract, 
insisting  that  if  any  contract  existed,  it  was  by  parol,  and  conse- 
quently void  by  the  statute  of  frauds ;  and  claiming  to  be  purchasers 
without  notice  of  any  equity  in  the  plaintiff 

The  several  defences  are  now  to  be  examined. 

The  proceedings  in  the  county  court  of  Halifax,  in  the  suit  brought 
in  1815,  are  perfectly  regular ;  and,  according  to  the  constitution  and 
laws  of  the  United  States  and  the  decisions  of  this  court,  are  allowed 
the  same  full  faith  and  credit  in  the  courts  of  Kentucky  that  they 
would  receive  in  Virginia.  If  the  decree  pronounced  by  the  court  of 
Halifax  in  1817,  and  afterwards  afiirmed  in  the  superior  court  of 
chancery  at  Lynchburg,  would  have  been  enforced  in  Virginia ;  or  if, 
had  it  been  pronounced  in  Kentucky,  it  would  have  been  enforced  in 
Kentucky,  then  the  decree  for  enforcing  it  which  was  pronounced  by 
the  court  of  the  United  States  sitting  in  Kentucky  is  correct. 
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The  first  point  to  be  considered  is  the  contract  itself.  It  is  not  in 
writing,  and  consequently  admits  only  of  parol  evidence. 

Paul  Carrington,  the  father  of  George,  deposes  that  he  owned  a 
tract  of  land  in  the  county  of  Halifax,  called  Dry  Branch, 
[  •  102  ]  *  containing  596  acres,  the  whole  of  which,  at  the  close  of 
the  revolutionary  war,  he  gave  to  his  son  George,  put  him 
in  possession,  delivered  the  title-papers,  and  directed  him  to  prepare 
a  deed.  In  1787  or  1788,  George  requested  the  deponent  to  convey 
the  land  to  John  Williams,  to  whom  he  had  sold  it,  in  exchange  for 
his  military  lands  in  Kentucky.  Some  little  time  afterwards,  George 
requested  the  witness  to  convey  the  land  to  George  Camp,  to  whom 
WiUiams  had  sold  it  He  conveyed  to  Camp.  Some  short  time 
afterwards  Williams  and  George  Carrington  were  both  at  the  house 
of  the  deponent,  when  Williams  stated  that  he  had  purchased  the 
land  &om  Greorge  Carrington  and  sold  it  to  Camp  for  <£400.  He  has 
also  frequently  heard  George  Camp  say  that  he  purchased  the  land 
from  Williams  for  £400.  Hsts  never  heard  Williams  say  he  gave 
his  military  lands  for  the  Dry  Branch  tract. 

Clement  Carrington  has  paid  the  taxes  on  the  Kentucky  military 
lands,  on  account  of  the  estate  of  Greorge  Carrington,  ever  since  they 
were  taxed. 

Nathaniel  Terry  was  acquainted  with  the  Dry  Creek  tract,  and  has 
heard  Williams  say  he  had  given  his  western  lands  for  it.  He  sup- 
posed Williams  to  have  been  in  possession  of  the  Dry  Branch  tract, 
but  he  never  worked  hands  on  it.  Carrington  did  not  work  it  after 
the  sale  to  Williams,  further  than  to  finish  his  crop. 

James  Eastham  has  frequently  heard  Colonel  John  Williams  say 
that  he  had  given  his  lands  in  the  western  country  to  George  Car- 
rington, in  exchange  for  the  Dry  Branch  tract,  which  he  afterwards 
sold  to  George  Camp. 

William  Yancy  has  heard  John  Williams  say  that  he  purchased 
the  Dry  Branch  tract  from  Greorge  Carrington,  and  had  given  his 
claims  to  land  in  the  western  country  in  payment  for  it.  He  has 
been  frequently  in  company  with  the  said  John  Williams,  when  this 
trade  was  the  subject  of  conversation,  and  Williams  always  gave  the 
same  account  of  it  Williams  sold  the  Dry  Branch  tract  to  George 
Camp. 

Thomas  Roberts  well  recollects  to  have  heard  John  WiUiams  say 
that  he  had  exchanged  his  Kentucky  lands  with  Greorge  Carrington 
for  his  Dry  Branch  tract 

The  depositions  of  William   Yancy  and  Thomas  Roberts  were 

taken  in  the  suit  brought  against  the  guardian  of  John  R. 

[  •  103  J  Williams ;  •  but  as  they  were  filed  with  the  biU  of  1816, 
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and  read  by  consent  at  the  hearing,  they  are  supposed  to  form  a 
part  of  the  record  in  this  cause. 

No  counter  testimony  was  offered. 

We  think  the  exchange  by  John  Williams  of  his  military  land  for 
the  Dry  Branch  tract  is  fully  established,  and  proceed  to  inquire  into 
the  validity  of  the  contract. 

The  statute  of  frauds,  of  which  the  defendants  claimed  the  benefit, 
avoids  parol  contracts  for  land,  and  will  unquestionably  avoid  that 
between  John  Williams  and  George  Carrington,  unless  the  transac- 
tions between  the  parties  take  the  ease  out  of  the  statute.  The 
appellees  maintain  the  affirmative  of  this  proposition,  and  contend 
that  the  complete  execution  of  the  contract  on  the  part  of  Greorge 
Carrington,  by  conveying  the  Dry  Branch  tract  to  the  vendee  of 
John  Williams,  supplies  in  law  the  want  of  a  memorandum  in 
writing.  For  a  considerable  length  of  time  this  principle  appeared 
to  be  firmly  settled  in  the  court  of  chancery  in  England.  Maddock, 
in  his  Treatise  on  Chancery,  vol.  1,  p.  301,  says :  "  K  therefore  it  be 
clearly  shown  what  the  agreement  was,  and  that  it  has  been  partly 
performed,  that  is,  that  an  act  has  been  done,  not  a  mere  voluntary 
act,  or  merely  introductory  or  ancillary  to  the  agreement,  but  a  part 
execution  of  the  substance  of  the  agreement,  and  which  would  not 
have  been  done  unless  on  account  of  the  agreement;  an  act,  in  short, 
xmequivocally  referring  to,  and  resulting  from  the  agreement,  and 
such  that  the  party  would  suffer  an  injury  amounting  to  fraud,  by  the 
refusal  to  execute  that  agreement ;  in  such  case  the  agreement  will 
be  decreed  to  be  specifically  performed.  2  Br.  Cha.  Ca.  140 ;  1  Br. 
Cha.  Ca.412;  3Atk.4;  2Anstr.424;  Ambl.  686;  1  Sch.  &  Lef. 
41;  14Ves.386." 

This  principle  has  been  lately  questioned  in  England,  and,  some 
of  the  judges  have  thought,  has  been  carried  too  far ;  but  it  has  not, 
we  believe,  been  overruled. 

It  was  undoubtedly  supposed  in  Virginia  to  be  the  sound  construc- 
tion of  the  statute,  when  this  contract  w€ls  made ;  and  as  the  land 
then  lay  in  Virginia,  Kentucky  being  then  a  part  of  that  State,  this 
construction  forms  the  law  of  the  contract  In  affirming  the  decree 
of  the  27th  of  October,  1817,  the  chancellor  said,  "  the  court 
being  of  opinion  that  this  is  not  a  case  *  embraced  by  the  [  *  104  ] 
act  against  frauds  and  perjuries,  doth  adjudge,  &c."  A 
change  of  the  law  afterwards  made  in  Kentucky,  cannot  affect  con- 
tracts previously  valid. 

It  remains  to  inquire,  whether  the  appellants  are  to  be  considered 
as  purchasers  without  notice  of  the  equity  set  up  by  the  appellees. 

The  defendants  do  not  deny  notice,  in  those  expKcit  terms  which 
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courts  of  equity  require.     They  deny  notice  of  a  valid  claim ;  bat 
not  such  notice  as  ought  to  put  them  on  inquiry. 

They  are  the  joint  purchasers  of  the  two  tracts  of  1,000  acres 
each,  lying  south  of  Tennessee  Biver.  They  purchased  these  tracts 
from  Williams  on  the  6th  of  January,  1818.  The  articles  of  that 
date  recognize  the  claim  of  Carrington's  heirs,  and  contain  a  stipula- 
tion on  the  part  of  Williams,  "to  use  due  diligence  in  having  it 
extinguished  and  quieted." 

William  Caldwell  purchased  the  tract  of  1,000  acres  in  the  county 
of  Adair,  on  the  30th  day  of  August,  1815.  The  contract  of  that  date 
contains  this  stipulation :  "  And  the  said  Williams  agrees  that  the 
said  Caldwell  shall  not  be  bound  to  pay  any  further  part  of  the  con- 
sideration aforesaid,  except  what  is  this  day  paid,  unidl  he,  the  said 
Williams,  shall  settle  the  dispute  between  himself  and  the  heirs  and 
representatives  of  Greorge  Carrington  deceased,  concerning  the  title 
to  the  said  land" 

A  contract  was  entered  into  between  Williams  and  Samuel  Brents, 
on  the  31st  day  of  August,  1815,  by  which  Brents  engages,  for  a 
part  of  the  land,  "  to  attend  to  the  securement  of  the  titles  to  the  said 
lands,"  "  according  to  the  laws  of  the  State,  by  surveying,  register- 
ing, and  patenting  the  same,  or  by  doing  such  other  acts  as  may  be 
necessary  for  the  purposes  aforesaid."  He  says  in  his  answer  that 
on  the  12th  of  November,  1816,  patents  issued  to  the  said  John  R. 
Williams,  for  two  tracts  on  Beaver  Creek,  the  one  for  350  acres,  and 
the  other  for  500  acres.  The  defendant  agreed  to  take  the  tract  of 
350  acres,  and  150  acres,  part  of  the  500  acre  tract,  for  his  services. 
Afterwards,  on  the  5th  of  January,  1818,  he  contracted  for  the  residue 
of  the  two  tracts,  for  which  he  received  a  conveyance  dated  on  the 
same  day.  The  answer  proceeds,  "at  the  time  of  receiving 
[  •  105  ]  the  said  conveyance,  or  at  any  time  *  before,  this  respondent 
had  no  knowledge  or  information  of  any  valid  claim  to  said 
land,  by  any  other  person  than  the  said  John  R.  Williams.  This 
respondent  does  not  now  recollect  of  hearing  any  thing  of  the  claim 
of  the  complainants  before  his  conveyance ;  but  had  only  heard  that 
some  verbal  or  illegal  claim  was  set  up  in  some  bill  filed  in  some 
county  court  of  Virginia ;  of  which  verbal  claim  this  respondent  did 
not  think  himself  bound  to  take  notice." 

He  does  not  recollect  that  the  claimant  was  named  Carrington, 
but  he  does  recollect  having  heard  that  a  suit  was  instituted  in  one 
of  the  county  courts  of  Virginia ;  but  as  the  contract  was  by  parol, 
he  did  not  think  himself  bound  to  notice  it  Now  he  knew,  or 
might  have  known,  that  the  suit  was  instituted  in  the  county  of 
Halifax,  that  b^ing  the  residence  of  Williams,  whose  agent  he  was, 
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and  who  was  the  defendant  in  the  suit.  He  could  have  received 
full  infonnation  from  Williams  himself,  who  never  attempted  to 
conceal  the  claim.  His  conveyance  of  the  two  thousand  acres  of 
his  claim,  lying  south  of  the  Tennessee  River,  dated  the  day  after  his 
conveyance  to  Brents,  contains  a  stipulation  respecting  the  claim 
of  Carrington's  heirs,  showing  plainly  that  the  claim  was  previously 
well  known  to  the  parties.  His  deed  to  William  Caldwell  shows 
that  it  was  known  as  early  as  1816. 

Isaac  Caldwell's  claim  is  limited  to  his  third  part  of  the  2,000 
acres  south  of  Tennessee,  conveyed  on  the  6th  of  January,  1818. 
In  addition  .to  the  notice  contained  in  the  deed,  he  states  in  his 
answer,  that  he  had  seen  the  proceedings  in  the  suit  brought  by 
Carrington  against  Williams,  in  which  the  decree  of  1803  was  pro- 
nounced ;  had  consulted  eminent  counsel  on  it,  and  had  been  ad- 
vised that  the  title  of  Williams  would  prevail  over  that  set  up  by 
Carrington.  Under  this  advice  he  purchased.  The  record  contains 
other  evidence,  to  which  it  is  thought  unnecessary  to  refer. 

In  addition  to  these  unequivocal  proofs,  that  the  appellants  had 
received  notice  of  the  contract  made  by  Carrington  with  John  Wil- 
liams, it  is  worthy  of  observation,  that  with  the  exception  of  Brents, 
they  purchased  equitable  titles,  and  were  bound  to  notice  any  prior 
equity. 

It  is  too  clear  for  controversy,  that  the  plaintiffs  placed  full  con- 
fidence in  thb  protection  furnished  by  the  statute  of  frauds ; 
•  and  believed'  that  the  contract  made  between  Carrington    [  *  106  ] 
and  Williams,  being  by  parol  was  void,  notwithstanding 
its  full  execution  on  the  part  of  Carryigton. 

There  is  no  error  in  the  decree  of  the  circuit  court ;  and  it  is 
afl&rmed,  with  costs. 


William   A-    Bradley,  Plaintiff  in   Error,  v.  The   Washington, 
Alexandria  and  Georgetown  Steam^  Packet  Company. 

9  P.  107. 

In  an  action  for  compensation  for  the  hire  of  a  steamboat,  damages  cannot  be  given  for  a 
time  subsequent  to  the  defendants'  appearanoe  in  the  action. 

The  facts,  material  to  the  only  point  decided,  appear  in  the  opinion 
of  the  court  ^ 

JoneSf  for  the  plaintifil 

Coxey  contra. 

VOL.  JiU  2b 
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[  •  114  ]       •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  case  depends  on  the  correctness  of  an  instruction 
[  •  115  ]  given  *  by  the  circuit  court  to  the  jury  at  the  trial  of  the 
cause,  to  which  instruction  the  defendant  in  that  court 
excepted. 

The  suit  was  instituted  by  the  Washington,  Alexandria,  and 
Georgetown  Steamboat  Ck>mpany,  for  the  hire  of  the  steamboat 
Franklin,  during  the  absence  of  the  steamboat  Sydney,  the  parties 
having  disagreed  with  respect  to  the  time  for  which  the  contract 
was  made.  After  the  testimony  was  concluded,  the  court  instructed 
the  jury,  that  if  they  ^^  shall  believe,  from  the  evidence  aforesaid,  that 
the  said  defendant  did,  on  the  29th  day  of  November,  1831,  write  to 
the  said  plaintiff  the  said  paper  of  that  date,  bearing  his  signature, 
and  that  the  said  plaintiff  did  accept  the  same  by  the  said  paper  of 
the  same  date,  and  that  the  said  defendant  and  plaintiff  did  respec- 
tively write  to  each  other  the  papers  bearing  date,  the  5th  and  6th 
of  December,  1831,  and  that  the  said  steamboat  Sydney  did  in 
fact  first  arrive  in  the  Potomac  Biver,  on  the  6th  of  February,  1832, 
and  was  placed  on  the  route  to  Potomac  Creek,  mentioned  in  the 
said  evidence,  on  the  7th  of  February,  1832,  that  then  the  said 
plaintiff  is  entitled  to  recover,  under  said  contract  so  proved  as  afore- 
said, at  the  rate  of  $35  per  diem,  from  the  said  20th  of  November, 
1831,  to  the  said  6th  of  February,  1832,  both  inclusive."  The  de- 
fendant excepted  to  this  instruction,  and  has  sued  forth  a  writ  of 
error  to  the  judgment,  which  was  rendered  on  the  verdict  of  the 

jury- 

The  original  writ  appears  in  the  record,  and  bears  date  the  2d  day 
of  December,  1831.  It  was  returned  executed  on  the  first  Monday 
in  December,  that  being  the  first  day  of  the  succeeding  term,  the  day 
to  which  it  was  made  returnable.  The  following  entry  was  made 
on  that  day :  "  And  the  said  William  A.  Bradley,  being  called,  ap- 
pears in  court  here,  by  Joseph  H.  Bradley,  his  attorney,  and  there- 
upon the  said  William  A.  Bradley,  by  his  said  attorney,  prays  that 
the  plaintiffs  may  declare  against  him,  the  said  defendant,  in  the 
plea  aforesaid ;  whereupon  it  is  ruled  by  the  court  here,  that  the  said 
plaintiffs  declare,"  &c 

One  objection  taken  by  the  plaintiff  in  error  to  the  instruction 
given  by  the  circuit  court  is,  that  they  directed  the  jury  to  find  dam- 
ages for  the  hire  of  the  steamboat  Franklin,  from  the  20th  of  No- 
vember, 1831,  to  the  6th  of  February,  1832,  whereas  the  suit  was 

instituted  on  the  2d  of  December,  1831. 
[  *  116  ]      *  The  counsel  for  the  defendant  does  not  contend  that  the 
hire  of  The  Franklin  could  be  estimated  or  damages  given 
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to  any  time  posterior  to  the  institution  of  the  suit,  but  he  insists 
that  the  writ  is  only  intended  to  bring  the  party  into  court,  and 
unless  spread  on  the  record  by  pleading,  is  no  part  of  it. 

Without  entering  into  this  inquiry,  it  is  to  be  observed  in  the 
present  case,  that  the  defendant  appeared  in  the  circuit  court,  in 
December,  1831,  and  gave  a  rule  to  declare.  These  facts  are  entered 
on  the  record  and  must  be  noticed.  Thia  court,  therefore,  cannot 
fail  to  perceive  that  the  jury  was  instructed  to  give  damages  to  a 
time  long  posterior  to  the  institution  of  the  suit. 

The  judgment  is  reversed  and  the  cause  remanded,  with  directions 
to  award  a  venire  facias  de  novo. 


Charles  Dehault  Delassus,  Appellant,  v.  The  United  States. 

9  P.  117. 

In  Louisiana,  down  to  1798,  while  the  power  to  grant  lands  was  Tested  in  the  mtlitaiy  gov- 
ernor of  the  province,  the  commandants  of  posts  were  employed  to  make  the  original  con- 
ceFsion  and  order  of  survey  and  to  put  the  applicant  in  possession. 

A  grant  or  concession  made  by  that  officer  who  is  authorized  to  make  it,  is  presumed  to  be 
conformable  to  his  powers. 

The  regulations  of  O'Reilly  were  intended  for  the  government  of  subordinate  officers,  not  to 
control  the  power  of  the  governor. 

An  inchoate  title  to  land  is  a  right  of  property  protected  by  the  treaty  for  the  cession  of 
Louisiana. 

Lead  mines  are  not  excepted  in  the  act  of  May  26,  1824,  (4  Stats,  at  Large,  52,)  as  to  con- 
firmations of  French  and  Spanish  titles. 

The  material  facts  appear  in  the  opinion  of  the  court  The  docu- 
ments annexed  to  the  petition,  and  not  set  out  in  the  opinion,  are 
the  following: — 

• "  To  Don  Zenon  Trudeau,  lieutenant-governor  of  the  [  *  121  ] 
western  part  of  Illinois,  &c, 

"Pierre  Charles  Dehault,  knight,  lord  of  Delassus  Luzieres,  and 
knight  of  the  great  cross  of  the  royal  order  of  St  Michael,  residing  in 
New  Bourbon,  dependency  of  the  post  of  St  Grenevieve,  has  the 
honor  to  represent,  that  when  he  was  at  the  city  of  New  Orleans,  in 
May,  1793,  he  resolved  to  come  up  in  the  Illinois  country,  on  the  posi- 
tive assurance  given  him  by  his  lordship,  the  Baron  De  Carondelet, 
governor-general  of  Louisiana,  that  he  would  order  and  authorize 
you  to  grant  him  a  tract  of  land  for  the  exclusive  exploration  of  lead 
mines,  and  of  a  sufficient  and  convenient  extent  for  said  ex- 
ploration, provided  'it  should  not  be  formerly  granted  to  [  •]22  ] 
another ;  which  warranty  and  assurances  of  the  government 
are  to  be  found  formally  expressed  in  a  letter  here  subjoined,  and 
directed  to  your  petitioner  by  the  said  baron,  under  the  date  of  May  8, 
1793,  and  which  you  have  been  pleased  to  assure   me  was  exactly 
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c<»nformable  to  the  official  letter  you  received  on  that  subject  fiom 
the  governor-general.  The  long  and  cruel  disease  which  your  peti- 
tioner experienced  on  his  arrival  in  Illinois,  in  August,  1793,  the  hos^ 
tile  threats  of  an  invasion  on  the  part  of  the  French  agednst  the 
country  some  short  time  after,  the  orders  you  gave  to  the  inhabitants 
not  to  go  to  any  distance  from  their  post,  and  the  care  and  trouble 
which,  to  your  knowledge,  I  have  taken  in  that  time  to  countenance 
the  wise  and  efficacious  means  you  have  taken  so  successfully  in 
putting  the  posts  of  Illinois  in  a  state  of  defence,  in  case  of  an  attack, 
of  which  care,  endeavor,  and  zeal  on  my  part,  his  lordship,  Luis  de  la 
Casas,  captain-general  of  Havana,  being  informed,  I  received  from 
him  a  letter,  bearing  date  May  20, 1794,  by  which  he  gives  me  the 
most  honorable  evidence  of  his  satisfaction,  as  appears  by  copy  of 
said  letter  here  subjoined.  That  the  occurrence  of  several  circum- 
stances hindered  your  petitioner  to  make  a  search  of  a  tract  of  land 
containing  lead  mineral ;  he  now,  with  the  assistance  of  his  children 
and  son-in-law,  and  persons  acquainted  with  the  country,  visited  a 
place  situated  on  one  of  the  branches  of  the  River  St.  Francois,  caUed 
Gaboury,  in  the  district  of  St.  Genevieve,  and  about  twelve  leagues 
from  this  post,  which  has  not  been  yet  granted,  makes  part  of  the 
king's  domain,  and  where  it  is  ascertained  some  mineral  had  been 
anciently  dug,  besides  the  external  and  internal  appearance,  accord- 
ing to  the  mineralogical  principles,  indicates  that  the  spot  contains 
lead  mineral;  therefore  your  petitioner  has  resolved  to  try  in  that 
place  a  general  exploration  of  lead  mine ;  he  is  so  much  induced  to 
prosecute  such  an  undertaking  that  he  expects  the  arrival  of  his  eldest 
son,  now  emigrated  to  Germany,  who  is  well  learned  in  mineralogy, 
having  studied  it  particularly,  and  having  been  engaged  in  a  similar 
branch  in  Europe  with  your  petitioner,  and  will  be  very  useful  in  ex- 
ploring and  conducting  the  one  now  solicited.  Your  petitioner  flat- 
ters himself  that  you  will  not  refuse  to  give  this   concession  the 

extent  of  a  league  square,  in  order  to  secure  the  necessary 
[  •  123  ]   fuel  for  the  melting  of  *  the  mineral,  and  other  necessaries ; 

under  these  considerations  your  petitioner  humbly  prays 
you,  sir,  that  in  conformiity  to  the  intentions  of  the  government  mani- 
fested in  the  subjoined  letters,  of  which  you  have  been  notified  by 
the  governor-general  himself,  you  have  been  pleased  to  grant  for  him- 
self, his  heirs  and  assigns  in  fuU  property,  the  concession  of  a  league 
square  of  land  situated  on  said  branch  of  River  St.  Francois,  called 
Gaboury,  in  the  district  of  St.  Genevieve,  with  the  exclusive  right  to 
explore  the  lead  mines  in  the  same,  to  cultivate  and  raise  cattle  on 
the  said  land  if  necessary;  in  so  doing  your  petitioner  will  ever 
pray,  &c.  Delassus  De  Luzierbs. 

"New  Bourbon,  March  3, 1795."  r^  T 
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"St.  GeneTieve,  IHinoiB,  March  10, 1795. 

<<  We,  the  commandant  of  said  post,  do  infonn  the  lieutenant^gov* 
ernor,  that  the  concession  demanded  in  the  within  petition,  is  part  of 
the  king's  domain,  and  has  not  been  granted  to  anybody,  and  that 
its  extent,  fixed  to  a  league  square,  is  indispensable  and  necessary  to 
secure  the  timber  for  melting  of  mineral  and  other  necessary  supply. 

"Francois  Vallb." 
«To  Mr.  Dehault  Delassus. 

"  I  send  you  back  the  primitive  titles  of  the  concession 
granted  *  ]\fc.  Francois  Vall^,  of  St  Genevieve,  who  trans-  [  *  124  J 
ferred  to  Mr.  Dodge  one  moiety  of  which :  this  last  ceded 
to  Mr,  Tardiveau,  who  made  a  gift  of  it  to  your  brother,  with  tho 
approbation  and  advice  you  desired.  By  this  opportunity,  I  write  to 
Mr.  Zenon  Trudeau  to  grant  you  the  land  where  you  will  have  made 
a  discovery  of  lead  mines,  with  adjacent  lands  of  sufficient  extent  for 
their  exploration ;  provided,  nevertheless,  that  it  should  not  be  con- 
ceded to  another. 

"  Your  son-in-law  and  your  sons,  shall  have  also,  as  you  desire,  a 
plantation  in  any  place  they  will  select  in  Illinois,  of  an  extent  pro- 
portionate to  the  establishment  and  improvement  they  propose  to 
make. 

"  This  is  my  answer  to  your  letter  No.  3.  God  have  you  in  his 
holy  keeping.  El  Baron  de  Carondelet. 

"New  Orleans,  May  8, 1793." 

"  sir  Don  Peter  Dehault  Delassus  de  Luzieres. 

"  The  Baron  de  Carondelet,  governor-general  of  this  province,  has 
manifested  to  me,  in  his  letter  of  the  27th  of  February  last,  the  zeal 
and  activity  with  which  your  worship  (although  laboring  under  a 
weak  state  of  health)  has  manifested  in  exciting  the  inhabitants  and 
Indians  to  join  in  the  common  defence  of  those  settlements,  and 
more  particularly  the  post  under  your  command.  I  do  hope  that 
your  worship  will  continue  with  the  same  efficaciousness  in  similar 
circumstances,  and  give  me  an  opportunity  to  reward  your  worship. 
God  preserve  your  worship  many  years.  Luis  de  la  Casas. 

"Havana,  May  20, 1794." 

''  St  Louis,  niinou,  April  1,  1 795. 

"  Decree.  Having  read  the  present  petition,  the  subjoined  of  the 
Baron  De  Carondelet,  directed  to  the  petitioner,  under  the  date  of 
May,  1793,  also  the  official  letter  to  us  directed  by  said  governor^ 
general,  authorizing,  and  giving  us  order  to  grant  the  petitioner  a 
concession  in  the  spot  selected  by  him,  and  of  a  sufficient  extent  to 
explore  exclusively  the  lead  mines  in  the  same ;  also  the  above  infor* 
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mation  of  the  commandant  of  St.  Grenevieve,  by  which  he 
[  *  125  ]   testifies  that  the  land  petitioned  for  is  *  in  the  king's  domain, 

and  that  it  is  indispensable  that  the  quantity  should  be  a 
league  square ;  we,  the  lieutenant-governor,  in  conformity  with  said 
orders  and  intentions  of  the  government,  have  granted,  and  do  grant 
unto  the  petitioner,  and  to  his  heirs  and  assigns,  in  fee,  the  conces- 
sion demanded,  situate  on  a  branch  of  the  River  St  Francois,  called 
the  Gaboury,  in  the  place  selected  by  him,  the  extent  of  which  shall 
be  a  league  square,  to  the  end  that  he  may  explore  exclusively  the 
lead  mines  belonging  to  the  same,  and,  if  necessary,  to  cultivate  and 
raise  cattle,  hereby  commanding  Don  Francois  Vall^,  captain  and 
commandant  of  St  Genevieve,  in  whose  district  the  land  is  situated, 
to  put  the  petitioner  in  possession  thereof,  the  regular  survey  of 
which  will  be  done  as  soon  as  a  surveyor  will  be  appointed  and 
commissioned  for  the  upper  Louisiana.  Zenon  Trudeau." 

<^St  Genevieye,  niinois,  April  10,  1695. 
"  We,  Don  Francois  Vall6,  captain  commandant,  civil  and  military, 
of  the  post  of  St  Genevieve,  in  compliance  with  the  foregoing  decree 
of  Don  Zenon  Trudeau,  lieutenant-governor  of  the  western  part  of  Illi- 
nois, bearing  date  the  1st  instant,  have  this  day,  the  15th  of  the  same 
month,  put  the  knight,  Peter  Delassus  De  Luzieres,  in  possession  of 
a  league  square  of  land,  situate  on  a  branch  of  the  River  St  Francois, 
called  Gaboury,  as  granted  to  him  by  the  aforesaid  decree,  conform- 
ably to  orders,  and  with  the  approbation  of  his  lordship,  the  governor- 
general  of  this  province.  The  said  concession  in  future  to  be  r^^- 
larly  surveyed  by  the  king's  surveyor,  who  is  soon  to  be  named  and 
appointed  for  this  upper  colony.  Francois  Vallb." 

"  To  Don  Charles  Dehault  Delassus,  colonel  of  the  royal  armies, 
and  lieutenant-governor  of  upper  Louisiana. 

"  Humbly  petition  Peter  Charles  Dehault  Delassus  De  Luzieres, 
knight,  &c.,  residing  in  New  Bourbon,  and  has  the  honor  to  rep- 
resent, that  in  conformity  to  orders  of  the  governor  of  this  province, 
your  predecessor,  Don  Zenon  Trudeau,  did  grant  to  your  petitioner 
a  concession  of  a  league  square  of  land,  situate  on  a 
[  '126  ]  •branch  of  the  River  St  Francois,  called  Gaboury,  with  the 
exclusive  right  to  explore  the  lead  mines  on  the  same,  as 
appears  by  his  decree  bearing  date  April  1, 1795,  of  which  concession 
and  land  your  petitioner  was  put  in  possession  by  Don  Francois 
Vall^,  captain-commandant  of  the  post  of  St  Grenevieve,  in  whose 
district  the  land  is  situated,  as  appears  by  his  act  bearing  date  the 
15th  day  of  April  of  said  year ;  and  whereas  it  is  mentioned  in  said 
decree  of  Don  Zenon  Trudeau,  that  said  concession  will  be  regularly 
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surveyed  by  the  surveyor  who  has  to  be  appointed  by  the  govern* 
ment  for  upper  Louisiana ;  and  whereas  Don  Antoine  Soulard  has 
been  commissioned  and  appointed  as  such  surveyor ;  therefore,  under 
these  considerations,  your  petitioner  requests  you,  sir,  that  after  ma- 
ture consideration  of  the  instruments  here  submitted  relating  to  said 
concession,  you  be  pleased  to  give  the  necessary  orders  to  Don  An* 
toine  Soulard,  surveyor  of  upper  Louisiana,  to  proceed  without  delay 
to  the  regular  survey  of  said  concession  of  a  league  square,  on  the 
said  brscnch  of  the  River  St  Francois,  called  Graboury,  to  explore  ex- 
clusively to  any  other  the  land,  &;c.,  and  of  which  land  he  has  been 
already  ptit  in  possession  by  the  commandant  of  St  Grenevieve,  and 
has  already  begun  the  exploration ;  he  hopes  to  obtain  his  demand, 
inasmuch  as  he  did  not  hurry  the  surveyor,  in  order  to  give  him  the 
necessary  time  to  attend  to  the  surveying  of  concessions  belonging 
to  other  inhabitants,  who  wished  to  have  their  surveys  quickly  exe- 
cuted.   In  so  doing,  you  will  do  justice. 

<<  Pierre  Delassus  De  Luzibres. 
«  New  Bourbon,  November  26, 1799." 

"  By  virtue  of  the  contenta  of  the  above  memorial  and  the  accom- 
panying documents,  and  also  from  what  it  appears  by  the  official 
letter  of  the  Baron  De  Carondelet,  late  governor  of  these  provinces, 
bearing  date  the  7th  and  8th  of  May,  1793,  on  file  in  these  archives, 

"  The  surveyor,  Don  Antoine  Soulard,  will  survey  the  league  square 
of  land  which  was  granted  to  the  party  interested  by  the  decree  of 
niy  predecessor,  the  lieutenant-governor,  Don  Zenon  Trudeau,  dated 
1st  April,  1794,  conformably  to  orders  of  his  lordship  the  governor ; 
and  of  which  land  he  has  been  put  in  possession,  as  appears 
by  decree  of  Francois  Vall6,  commandant  *  of  St  Gene-  [  *  127  ] 
vieve,  bearing  date  April  15  of  the  year  last  mentioned,  to 
be  hereafter  surveyed  by  the  surveyor  of  this  upper  Louisiana,  when 
appointed  and  commissioned.  Charles  Dehault  Delassus. 

"  St  Louis,  November  29, 1799." 

On  the  6th  of  March,  1800,  Anthony  Soulard,  principal  deputy 
surveyor  of  upper  Louisiana,  certified  that  on  the  14th  of  December, 
1799,  he  made  a  survey  and  return  of  the  land  claimed  by  the  peti- 
tioner, in  virtue  of  the  decree  of  the  29th  of  November,  1799. 

WhitCj  for  the  appellant 

The  Attorney' Oeneralf  for  the  United  States. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *  130  J 
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This  is  an  appeal  £rom  a  decree  pronounced  by  the  court  of  the 
United  States,  for  the  district  of  Missouri,  by  which  the  claim 
and  title  of  the  petitioner,  Charles  Dehault  Delassus,  to  a  tract  of 
land  in  his  petition  mentioned,  under  a  concession  alleged  to  be 
authorized  by  the  laws  of  Spain,  and  protected  by  the  treaties  ceding 
Louisiana  to  the  United  States,  was  declared  to  be  invalid. 

The  suit  was  instituted  under  the  act  of  the  26th  of  May,  1824, 
<^  enabling  the  claimants  to  lands  within  the  limits  of  the  State  of 
Missouri,  and  territory  of  Arkansas,  to  institute  proceedings  to  try 

the  validity  of  their  claims." 
[  *  131  ]  *  The  petition,  which  is  the  institution  of  the  suit,  states 
that  on  the  3d  of  March,  1795,  Don  Pedro  Dehault  Delassus 
De  Luzieres,  the  father  of  the  petitioner,  addressed  his  petition  to 
Don  Zenon  Trudeau,  lieutenant-governor  of  the  province  of  upper 
Louisiana,  praying  that  a  concession  or  grant  should  be  made  to 
him  and  his  heirs,  of  a  tract  of  land  containing  7,056  arpentS| 
French  measure,  being  a  league  square.  That  said  lieutenant-gov- 
ernor in  compliance  with  said  petition,  and  in  obedience  to  an  official 
instruction  addressed  to  him  by  the  governor-general  of  the  province 
of  Louisiana,  the  Baron  Carondelet,  did,  by  deoree  bearing  date  the 
1st  of  April,  in  the  year  1795,  grant  to  said  De  Luzieres  and  his 
heirs  forever,  a  tract  of  a  square  league  situated  on  a  branch  of  the 
River  St  Francois  called  Gaboury,  and  by  said  decree  ordered  Fran- 
9ois  Valle,  the  captain  commandant  of  the  port  of  St  Genevieve, 
to  put  De  Luzieres  forthwith  in  possession  of  the  said  tract  of  land, 
which  was  done  on  the  15th  of  the  same  month.  A  delay  in  the 
appointment  of  a  surveyor  for  the  province,  prevented  the  survey 
firom  being  inmiediately  made.  It  was  made  on  the  14th  of  Decem- 
ber, 1799.  The  petitioner  proceeds  to  state  that  the  requisites  of 
the  laws  for  the  preservation  of  his  right  had  been  observed,  that  his 
father  is  dead,  and  the  title  is  vested  in  the  petitioner.  He  prays 
that  his  title  and  claim  be  confirmed. 

The  answer  of  the  district  attorney  professes  ignorance  of  the 
facts ;  and  insists  that  the  petitioner  be  required  to  prove  the  validity 
of  his  claim. 

The  petition  of  Pierre  Charles  Dehault  Delassus  De  Luzieres  pre- 
sented to  Don  Zicnon  Trudeau,  lieutenant-governor  of  the  western 
part  of  Illinois,  &c.,  states  that  in  May,  1793,  he  resolved  to  come  to 
Illinois  on  the  assurance  of  his  lordship,  the  Baron  De  Carondelet, 
governor-general  of  Louisiana,  that  he  would  order  and  authorize 
him,  the  said  Don  Zenon  Trudeau,  the  lieutenant-governor,  &c.,  to 
grant  him,  the  petitioner,  a  tract  of  land  for  the  exclusive  exploration 
of  lead  mines,  &;c.,  which  assurance  is  fully  expressed  in  a  letter 
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annexed  to  the  petition,  which,  he  adds,  conforms  to  a  letter  addressed 
to  the  lieutenant-governor  on  the  same  subject.     The  petition  then 
ascribes  the  delay  in  its  presentation  to  long  and  severe  illness,  and 
to  the  difficulty  of  finding  a  tract  of  land  adapted  to  the 
•  object.     This  being  at  length  accomplished,  and  having  [  *  132  ] 
found  a  spot  indicating  that  it  contains  lead  mineral  on  one 
of  the  branches  of  the  River  St.  Francois,  called  Gaboury,  the  peti- 
tioner prays  a  concession  thereof  to  the  extent  of  a  league  square. 
The  letter  of  the  Baron  De  Carondelet  is  in  these  words :  — 

«  To  Zenon  Tnideau, 

"  The  Knight  Don  Pierre  Dehault  Delassus  has  entered  into  con- 
tract with  this  intendency  to  deliver  yearly,  during  the  term  of  five 
years,  30,000  pounds  of  lead,  in  balls  or  bars.  In  order  that  he  may 
comply  with  his  contract,  your  worship  will  put  him  in  possession 
of  the  land  he  may  solicit,  for  the  exploration,  benefit,  and  enjoyment 
of  the  mines ;  for  which  purpose  he  is  to  present  a  memorial  directed 
to  me,  and  which  your  worship  will  transmit,  that  I  may  give  him 
the  corresponding  decree  of  concession;  being  understood  in  the 
mean  time  your  worship  will  put  him  in  possession.  Grod  preserve 
your  worship  many  years.  El  Baron  db  Carondelet. 

«  New  Orleans,  May  7, 1793.'' 

Other  letters  firom  the  Baron  De  Carondelet,  sustaining  that  above 
recited^  were  annexed  to  this  petition ;  and  on  the  1st  of  April,  1795, 
Zenon  Trudeau,  the  lieutenant-governor  of  the  province,  granted  the 
required  concession. 

The  regular  documents  to  prove  the  survey,  and  the  possession  of 
the  premises  by  Delassus,  were  also  laid  before  the  district  court 

The  act  of  the  26th  of  May,  1824,  gives  the  district  court  authority 
to  hear  aifd  determine  all  questions  arising  in  any  cause  brought 
before  it  by  the  petition  of  any  person  claiming  lands  within  the 
State  of  Alissouri,  ''by  virtue  of  any  French  or  Spanish  grant,  con- 
cession, warrant,  or  order  of  survey  legally  made,  granted,  or  issued, 
before  the  10th  day  of  March,  1804,  by  the  proper  authorities,  to  any 
person  or  persons  resident  in  the  province  of  Lotdsiana  at  the  date 
thereof,  or  on  or  before  the  10th  day  of  March,  1804,  and  which  was 
protected  or  secured  by  the  treaty  between  the  United  States  of 
America  and  the  French  Republic,  of  the  30th  day  of  April,  1803,^ 
and  which  might  have  been  perfected  into  a  complete  title, 
under,  and  in  *  conformity  to  the  laws,  usages,  and  customs  [  *  133  ] 

18  Stats,  at  Large,  200. 
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of  the  government  under  which  the  same  originated,  had  not  the 
sovereignty  of  the  country  been  transferred  to  the  United  States." 

In  the  Ist  article  of  the  treaty  referred  to,  the  consul  of  the  French 
Republic  ceded  to  the  United  States,  in  full  sovereignty,  the  province 
of  Louisiana,  with  all  its  rights  and  appurtenances.  The  2d  article 
declares  that  in  this  cession,  '^  are  included  the  adjacent  islands  be- 
longing to  Louisiana,  all  public  lots  and  squares,  vacant  lands,  and 
all  public  buildings,  fortifications,  barracks,  and  other  edifices,  which 
are  not  private  property."  The  3d  article  stipulates,  "  that  the  inhab- 
itants of  the  ceded  territory  shall  be  incorporated  in  the  Union  of  the 
United  States,  and  admitted  as  soon  as  possible,  according  to  the 
principles  of  the  federal  constitution,  to  the  enjoyment  of  all  the 
rights,  advantages,  and  immunities  of  citizens  of  the  United  States ; 
and  in  the  mean  time  they  dhall  be  maintained  and  protected  in  the 
free  enjoyment  of  their  liberty,  property,  and  the  religion  which  they 
profess." 

These  are  the  stipulations  which  afford  that  protection  or  security 
to  claims  to  land  under  the  French  or  Spanish  government,  to  which 
the  act  of  congress  refers.  They  extend  to  all  property  until  Louisi- 
ana shall  become  a  member  of  the  Union,  into  which  the  inhabitants 
are  to  be  incorporated  as  soon  as  possible,  ^  and  admitted  to  all  the 
rights,  advantages,  and  immunities  of  citizens  of  the  United  States." 
That  the  perfect  inviolability  and  security  of  property  is  among  these 
rights,  all  will  assert  and  maintain. 

The  right  of  property,  then,  is  protected  and  secured  by  the  treaty; 
and  no  principle  is  better  settled  in  this  coimtry,  than  that  an  inchoate 
title  to  lands  is  property. 

Independent  of  ^eaty  stipulation,  this  right  would  be  held  sacred 
The  sovereign  who  acquires  an  inhabited  territory,  acquires  full  do- 
minion over  it ;  but  this  dominion  is  never  supposed  to  devest  the 
vested  rights  of  individuals  to  property.  The  language  of  the  treaty 
ceding  Louisiana  excludes  every  idea  of  interfering  with  private 
property ;  of  transferring  lands  which  had  been  severed  from  the 
royal  domain.  The  people  change  their  sovereign.  Their  right  to 
property  remains  unaffected  by  this  change. 

The  inquiry  then  is,  whether  this  concession  "was  legally 
[  *  134  ]  •  made  by  the  proper  authorities ; "  "  and  might  have  been 
perfected  into  a  complete  title,  under  and  in  conformity  to 
the  laws,  usages,  and  customs  of  the  government  under  which  the 
same  originated,  had  not  the  sovereignty  of  the  country  been  trans- 
ferred to  the  United  States." 

The  concession  was  made  in  regular  form  on  the  1st  of  April,  1795, 
by  Zenon  Trudeau,  lieutenant-governor  of  the  western  part  of  Ulinoisi 
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in  which  the  land  lay,  by  special  order  of  the  Baron  De  Carondelet, 
governor-general  of  the  province ;  given  in  consequence  of  a  contract 
entered  into  by  De  Luzieres  with  the  government  for  the  supply  of 
lead. 

By  the  royal  order  of  1774,  the  power  of  granting  lands,  which 
had  been  vested  in  the  intendants  by  an  order  of  1768,  was  revested 
in  the  civil  and  military  governors  of  provinces,  who  retained  it  till 
1798.  White's  Compilation,  218.  In  the  execution  of  this  power,  the 
lieutenant-governors  or  commandants  of  posts,  as  is  fully  shown  by 
the  proceedings  before  the  various  tribunals  appointed  under  the 
authority  of  the  United  States,  were  employed  to  make  the  original 
concession  and  order  of  survey,  and  to  put  the  grantee  into  posses- 
sion. In  1795,  then,  when  these  acts  were  performed  by  the  lieuten- 
ant-governor, under  the  authority  and  by  the  special  order  of  the 
governor-general,  whose  officers  were  "  the  proper  authorities ; "  and 
had  full  power  to  make  the  concession,  and  to  perfect  by  a  complete 
title.  Who  can  doubt  that  it  would  have  been  so  perfected,  '^  in 
conformity  to  the  laws,  usages,  and  customs  of  the  Spanish  govern- 
ment^ had  not  the  sovereignty  of  the  country  been  transferred  to  the 
United  States?" 

A  grant  or  a  concession  made  by  that  officer,  who  is  by  law  au- 
thorized to  make  it,  carries  with  it  primd  facie  evidence  that  it  is 
within  his  power.  No  excess  of  them,  or  departure  from  them,  is  to 
be  presumed.  He  violates  his  duty  by  such  excess,  and  is  responsible 
for  it.  He  who  alleges  that  an  officer  intrusted  with  an  important 
duty  has  violated  his  instructions,  must  show  it. 

This  subject  was  fully  discussed  in  the  United  States  v.  Arredondo, 
6  Pet  691 ;  Percheman  v.  The  United  States,  7  Pet  51 ;  and  the 
United  States  v.  Clarke,  8  Pet  436.  It  is  unnecessary  to  repeat  the 
arguments  contained  in  the  opinions  given  by  the  court  in  those 
cases. 

*  The  concession  is  unconditional ;  the  land  was  regularly  [  *  135  ] 
surveyed,  and  the  party  put  into  possession. 

The  objection  made  to  this  plain  title  is,  that  the  concession  is 
not  made  in  pursuance  of  the  regulations  of  O'Reilly. 

This  objection  was  considered  in  the  cases  heretofore  decided  by 
this  court,  and  especially  in  8  Pet.  455.  It  is  apparent  that  those 
regulations  were  intended  for  the  general  government  of  subordinate 
officers ;  not  to  control  and  limit  the  power  of  the  person  from  whose 
will  they  emanated.  The  Baron  De  Carondelet,  we  must  suppose, 
possessed  all  the  powers  which  had  been  vested  in  Don  O'Reilly; 
and  a  concession  ordered  by  him  is  as  valid  as  a  similar  concession 
directed  by  Governor  O'Reilly  would  have  been.     Had  Governor 
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O'Reilly  made  such  a  grant,  could  it  have  been  alleged  that  he  had 
disabled  himself  by  his  instnictions  for  the  regulation  of  the  conduct 
of  his  subordinate  officers ;  instructions  which  the  power  that  created 
must  have  been  capable  of  varying  or  annulling ;  firom  exercising  the 
power  vested  in  him  by  the  crown  ? 

The  lead  mine  has  been  mentioned.  But  the  act  of  congress,  on 
which  this  case  depends,  contains  no  reservation  of  lead  mines.  It 
extends  the  jurisdiction  of  the  court  to  all  claims,  "  by  virtue  of  any 
French  or  Spanish  grant,  concession,  warrant  or  order  of  survey," 
legally  made  by  the  proper  authorities,  &c.  This  is  such  a  con- 
cession. 

The  court  is  of  opinion  that  the  claim  of  the  appellant  is  valid, 
and  ought  to  be  confirmed.  The  decree  of  the  district  court  is  re- 
versed and  annulled ;  and  this  court,  proceeding  to  pronounce  such 
decree  as  the  district  court  ought  to  have  given,  both  declare  the 
claim  of  the  petitioners  to  be  valid ;  and  doth  confirm  their  title  to 
the  tract  of  land  in  their  petition  mentioned,  according  to  the  bound- 
aries thereof,  as  described  in  the  survey  made  by  Antonio  Soulard, 
principal  deputy-surveyor  of  upper  Louisiana,  on  the  14th  day  of 
December,  1799,  and  his  certificate  of  the  said  survey,  dated  the  5th 
of  March,  1800,  and  appearing  in  the  record  of  the  proceedings  of 

this  cause. 

9P.187;  12P.410,667;  14P.868;  8H.298;  20H.69;  22  H.  448;  2B.17. 


AuGUSTB  Chouteau's  Heirs  v.  The  United  States. 

9  P.  137. 

In  Loaisiana,  after  the  power  to  grant  lands  was  transferred  from  the  military  governor  to 
the  intendant-general,  in  1798,  the  commanders  of  posts  were  snb-delegates,  and  their 
power  to  make  orders  of  survey,  and  thus  to  make  incipient  titles  capable  of  being  per- 
ftcted  into  complete  titles,  was  not  affected. 

8ach  an  incipient  title,  followed  by  a  survey,  was  property  protected  by  the  treaty. 

The  case  is  stated  in  the  opinion  of  the  court 

White^  for  the  appellants. 

Butler^  (attorney-general,)  cantrd. 

[  •  142  ]      *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

Auguste  A.  Chouteau  and  others,  devisees  of  Augusta 
Chouteau,  presented  their  petition  to  the  court  of  the  United  States, 
for  the  district  of  Missouri,  praying  that  their  title  to  1,281  arpents 
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of  land,  near  the  town  of  St  Louis,  in  the  State  of  Missouri,  which 
they  claim  under  the  following  circumstances,  be  confirmed :  — 

The  late  Auguste  Chouteau  applied  to  the  then  existing  govemoi 
of  upper  Louisiana  for  permission  to  establish  a  distillery  in  or  near 
the  town  of  St,  Louis,  which  permission  was  granted  on  the  3d  of 
January,  1800. 

He  ilien  petitioned  for  a  concession  for  1,281  superficial  arpents 
of  land,  to  furnish  firewood  for  his  distillery,  which  was  granted  in 
the  following  words  i — 

^  St  LoniSf  of  Illinois,  January  5, 1800. 

<<  Being  satisfied  that  the  applicant  has  sufficient  means  to  make 
available*  in  the  term  of  the  regulation  of  this  province 
•  the  lands  which  he  demands,  the  surveyor  of  this  upper  [  *  143  ] 
Louisiana,  Mr.  Anthony  Soulard,  will  put  him  in  possession 
of  the  1,281  arpents  of  land  in  the  place  where  he  asks  it ;  and  after- 
wards the  applicant  will  have  to  solicit  the  formal  title  of  concessions 
of  the  intendant-general  of  these  provinces,  to  whom  belongs,  by 
order  of  his  M — ,  the  disposing  and  conceding  every  kind  of  vacant 
lands  of  the  royal  domains.  Charles  Dehault  Delassus." 

The  permission  of  the  governor-general  to  erect  the  distillery  is 
alluded  to  in  the  following  letter  firom  him  to  Mr.  Delassus :  — 

"  New  Orleans,  May  20,  1799. 

"  My  dear  Friend :  Wishing  to  testify  to  you  my  esteem  by  every 
opportunity,  I  merely  assure  you  of  my  esteem,  promising  to  answer 
your  letter  by  the  boat  that  just  arrived,  and  which  will  leave  here 
next  week. 

<^  In  my  instructions  to  Mr.  Delassus,  I  recommend  him  particularly 
to  favor  all  your  undertakings,  &c.,  &c. 

"Adieu :  I  am  in  such  a  hurry  that  I  have  but  the  time  to  tell  you 
that  I  am  your  sincere  friend  and  most  humble  servant, 

"Manuel  Gayoso  db  Lemos." 

The  order  of  survey  was  executed  on  the  10th  of  April,  1801,  and 
the  petitioner  put  into  possession,  which  he  retained  till  his  death, 
having  first  made  his  last  will,  in  which  he  devised  it  to  the  petition- 
ers, who  have  taken  all  the  steps  required  by  law  to  preserve  their 
daim. 

The  petition  prays  for  a  confirmation  of  the  title.  The  answer  of 
the  district  attorney  admits  nothing,  and  submits  the  case  to  the 
court  on  the  proof  to  be  made  by  the  petitioners.  The  erection  of 
the  distillery,  and  the  manufacture  of  spirits  to  a  considerable  extent, 
the  apparent  motives  to  the  grant,  are  fully  proved, 
vo*..  XI.  27 
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The  distinction  between  the  case  of  Choateau  and  others,  and 
that  of  Delassus,  9  Pet.  117,  whose  title  has  been  confirmed,  consists 
in  this :  The  concession  to  Delassus  was  made  by  the  lieutenant- 
governor  of  upper  Louisiana  by  direction  of  the  governor-general, 
at  a  time  when  the  power  of  granting  land  was  vested  in 
[  •  144  ]  •  the  governors  of  provinces.  This  power  was  transferred  to 
the  intendant*general  in  1799,  after  which  transfer  in  1800, 
the  order  of  survey  under  which  Chouteau  claimed,  was  made  by  the 
lieutenant-governor.  The  validity  of  the  order  depends  on  the  author- 
ity of  the  lieutenant-governor  to  make  it.  Chouteau  alleges,  in  sup- 
port of  this  authority,  that  the  lieutenant-governor  was  also  sub-dele- 
gate, in  which  character  he  was  empowered  to  grant  incomplete  titles. 

Several  documents  have  been  laid  before  the  court  which  satisfy 
us  that  the  lieutenant-governors  were,  by  virtue  of  their  office,  sub- 
delegates.  In  the  record  in  Soulard's  case,  which  we  understand  is 
to  be  considered  as  an  exhibit  in  this,  a  letter  from  the  lieutenant- 
governor  Delassus  to  the  surveyor-general  is  introduced,  in  which  he 
recites  a  letter  of  Morales,  the  intendant-general,  to  him,  dated  the 
1st  of  December,  1802,  informing  him  that  in  consequence  of  the 
death  of  the  assessor  he  had  closed  the  tribunal  of  affairs  and  causes 
relating  to  grants  and  confirmations  of  royal  lands.  The  letter  adds : 
"  I  make  this  communication  in  order  that,  apprised  of  this  provi- 
dence, you  may  not  receive,  firame  or  transmit,  memorials  soliciting 
lands  until  further  orders." 

In  a  letter  of  the  26th  of  August,  1799,  addressed  by  Morales  to 
Don  Carlos  Dehault  Delassus,  in  which  he  notices  instructions  given 
by  Delassus  to  Roberto  M'Kay,  in  his  character  of  sub-delegate,  he 
observes :  ^^  I  must  say,  that  it  being  contrary  to  law  that  one  sub- 
delegate  should  transfer  his  powers  to  another,  the  instruction  given 
by  you  cannot,  nor  ought  to  have  effect ;  and  the  more  so,  as  the 
sub-delegation  of  the  intendancy  is  local." 

In  a  certificate  given  by  Don  Gilberto  Leonard,  treasurer  of  the 
army,  and  Don  Manuel  Gonzalez  Armirez,  ministers  of  the  royal 
treasury,  &c.,  of  the  province  of  Louisiana,  they  certify  that  in  pur- 
suance of  a  decree  of  the  senior  intendant-general  ad  interim^  the 
senior  colonel,  Charles  Dehault  Delassus,  formerly  commandant  of 
the  port  of  New  Madrid,  and  lieutenant-governor  of  St  Louis  of 
the  Illinois,  with  the  sub-delegation  of  the  royal  treasury  in  both 
situations,  &c. 

In  the  claims  laid  before  the  commissioners,  and  confirmed,  are 
several  which  originated  with  Delassus  after  the  power  of 
[  •  145  ]  granting  lands  was  transferred  fi*om  the  governor  to  the  *  in- 
tendant-general     This  very  order  of  survey  was  executed 
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by  the  Bnrveyor-general  in  1801.  Possession  was  delivered  to  Chou- 
teau which  was  retained  by  him  during  his  life,  and  appears  to  have 
remained  with  his  devisees  since  his  death. 

On  this  point,  the  report  made  by  the  recorder  and  commissioners 
to  congress  under  the  act  of  the  9th  of  July,  1832,*  and  the  2d  of 
March,  1833,^  cannot  be  disregarded.  They  speak  of  the  union  of 
the  two  offices  of  lieutenant-governor  and  sub-delegate  as  being  uni- 
versally understood  and  admitted. 

Charles  Dehault  Delassus,  lieutenant-governor  of  Upper  Louisi- 
ana, whose  deposition  appears  to  be  annexed  to  the  report  of  the 
commissioners,  deposes,  "  that  all  the  lieutenant-governors  of  Upper 
Louisiana  were,  in  ^irtue  of  their  offices  as  lieutenant-governors, 
likewise  sub-delegates.  That  the  offices  of  lieutenant-governor  and 
sub-delegate  were  inseparable."  Morales,  immediately  after  the  sale 
of  the  royal  lands  had  been  transferred  to  his  intendancy,  assigns  as 
one  reason  for  issuing  his  regulations,  '^  that  the  commandants,  as 
sub-delegates  of  the  intendancy,  may  be  informed  of  what  they  ought 
to  observe." 

K,  as  we  think  must  be  admitted,  Delassus  was  sub-delegate  as 
well  as  lieutenant-governor,  the  transfer  of  the  power  of  granting 
lands  belonging  to  the  royal  domain,  from  the  governor  to  the  intend- 
ant-general,  did  not  affect  his  power  to  give  the  order  of  survey  on 
which  the  title  of  the  petitioners  depends.  That  order  is  the  founda- 
tion of  title,  and  is,  according  to  the  acts  of  congress  and  the  general 
understanding  and  usage  of  Louisiana  and  Missouri,  capable  of 
being  perfected  into  a  complete  title.  It  is  property  capable  of  being 
alienated,  of  being  subjected  to  debts,  and  is,  as  such,  to  be  held  as 
sacred  and  inviolate  as  other  property. 

The  power  of  Lieutenant-Governor  Delassus  in'his  character  of  sub- 
delegate  to  make  this  order  of  survey  being  established,  all  the  princi- 
ples settled  in  the  preceding  cases  apply  to  this.  No  objection  to  the 
claim  is  perceived,  and  we  think  it  bught  to  have  been  declared  valid. 

The  decree  of  the  district  court  is  reversed  and  annulled  ;  and  this 
court,  proceeding  to  give  such  decree  as  the  district  court  ought  to 
have  given,  doth  declare  the  claim  of  the  petitioners  to  the  tract  of 
land  in  their  petition  mentioned  to  be  valid,  and  doth  con- 
firm their  title  to  the  same  according  to  the  boundaries  •there-  [  *  146  ] 
of,  as  described  in  the  survey  made  by  Antonio  Soulard, 
principal  deputy  surveyor  of  upper  Louisiana  on  the  5th  day  of 
March,  1801,  a  certificate  of  which  appears  in  the  record,  dated  the 
10th  day  of  April,  1801. 

10  P.  340 ;  12  P.  410  ;  8  H.  293. 
1  4  Stat».  at  Large,  565.  9  lb.  661. 
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Augusts  Chouteau's  Heirs,  Appellants,  v.  The  United  States. 

9  P.  147. 

The  &ct  tibat  the  applicant  for  land  in  Lonisiana,  while  under  the  Spanish  government,  pos- 
sessed the  requisite  amount  of  property  to  entitle  him  to  the  land  he  solicited,  was  decided 
upon  by  the  o£Scer  who  granted  the  application,  and  need  not  be  proved  on  a  petition  for 
confirmation  of  the  title. 

The  8th  regulation  of  O'Reilly  did  not  prohibit  diflTerent  grants  to  one  indiyidual,  amounting 
to  more  than  one  league  square,  but  liiat  no  grant  shall  exceed  one  league. 

The  case  is  stated  in  the  opinion  of  the  court 

WhUe^  for  the  appellants. 

Butler^  (attorney-general,)  contrd. 

[  *  151  ]       *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  of  the  district  court  of 
Missonri,  sitting  under  the  act  of  the  26th  of  May,  1824.^ 

The  devisees  of  Auguste  Chouteau,  a  citizen  of  Missouri,  pre- 
sented their  petition  to  the  district  court,  in  which  they 
[  •  152  ]  •  state  that  their  testator,  on  the  8th  day  of  January,  1798, 
being  then  a  resident  of  upper  Louisiana,  obtained  from 
Don  Zenon  Tradeau,  lieutenant-governor  of  that  province,  a  decree 
directing  Don  Antonio  Soulard,  the  surveyor-general  of  the  province, 
to  put  the  said  Chouteau  in  possession  of  the  land  prayed  for,  and  to 
survey  the  same,  and  make  a  plat  and  certificate  thereof,  to  enable 
the  said  Chouteau  to  solicit  a  complete  title  thereon  from  the  gover- 
nor-general ;  who,  by  the  said  decree,  was  informed  that  the  said 
petitioner's  circumstances  were  such  as  to  entitle  him  to  that  favor. 
In  pursuance  of  this  decree,  the  survey  was  executed  on  the  20th  of 
December,  1803,  and  the  said  Chouteau  put  in  possession  of  the  tract 
surveyed,  amounting  to  one  league  square,  which  he  retained  till  his 
death,  when  he  devised  it  to  the  ^titioners,  who  have  remained  in 
possession  ever  since. 

All  the  steps  required  by  law  for  the  preservation  of  the  title  ac- 
quired by  the  decree  of  the  Ueutenant-govemor  have  been  taken. 

The  petitioners  pray  that  their  right  and  title  to  the  land  they 
daim  may  be  confirmed. 

The  answer  of  the  district  attorney  admits  nothing,  and  refers  the 
claim  to  the  court 

Some  testimony  was  taken  to  show  that  the  said  Auguste  Chou- 
teau was,  at  the  date  of  his  petition,  and  of  the  decree  of  the  lieuten- 
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ant-govemor,  and  at  the  date  of  the  said  survey,  possessed  of  at  least 
100  head  of  tame  cattle,  from  200  to  300  hogs,  from  140  to  150 
horses,  about  40  sheep,  and  from  50  to  60  slaves. 

The  United  States  gave  in  evidence  a  petition  of  the  said  Angoste 
Chouteau,  presented  on  the  24th  day  of  January,  1798,  to  the  lieuten- 
ant-governor of  upper  Louisiana,  praying  for  a  concession  of  7,056 
arpents  of  land,  situated  on  the  north  bank  of  the  Missouri,  about 
105  miles  from  its  mouth,  which  petition  was  granted  on  the  suc- 
ceeding day.  A  survey  of  this  tract  was  executed  on  the  17th  of 
March,  1801;  and  it  appears  to  have  been  conveyed  by  Auguste 
Chouteau  to  Daniel  Clarke,  by  deed  bearing  date  the  8th  of  Septem; 
ber,  1804.  This  claim  was  offered  to  the  board  of  commis- 
sioners, but  being  '<  unsupported  by  actual  *  inhabitation  [  *  153  ] 
and  cultivation,"  was  rejected.  The  board  at  the  same 
time  observed,  that  the  said  concession  is  not  duly  registered. 

The  only  objection  which  can  be  made  to  the  validity  of  this  con- 
cession is,  that  the  petitioner  did  not  possess  as  many  tame  cattle  as 
the  regulations  of  O'Reilly  required.  The  8th  article  of  those  regu- 
lations declares,  that  no  grant  in  the  Opelousas,  Attacapas,  and 
Natchitoches,  shall  exceed  one  league  in  front  by  one  league  in 
depth.  The  9th  is  in  these  words :  <<  To  obtain  in  the  Opelousas, 
Attacapas,  and  Natchitoches,  a  grant  of  forty-two  arpents  in  depth, 
the  applicant  must  make  it  appear  that  he  is  possessed  of  100  head 
of  tame  cattle,  some  horses  and  sheep,  and  two  slaves  to  look  after 
them ;  a  proportion  which  shall  always  be  observed  for  the  grants  to 
be  made  of  greater  extent  than  that  declared  in  the  preceding 
article." 

There  is  some  confusion  in  these  two  articles,  which  would  lead 
to  a  suspicion  that  the  translation  may  not  be  accurate.  The  8th 
declares  that  no  grant  shall  exceed  a  league  square ;  and  the  9th,  if 
to  be  understood  literally,  professes  to  prescribe  the  property  whioh 
the  applicant  must  possess  to  entitle  him  to  a  larger  quantity  than  a 
league  square. 

It  is  also  observable  that  this  article  is  limited  to  the  three  districts 
mentioned,  which  are  not  in  upper  Louisiana ;  and  that  they  are 
peculiarly  adapted  to  a  grazing  country,  and  to  a  grazing  country 
only.  Theit  could  be  no  motive  for  apportioning  100  head  of  cattle 
to  two  slaves  in  an  agricultural  country.  It  is  probable  that  if  the 
regulations  of  O'Reilly  were  extended  to  upper  Louisiana,  they  were 
extended  with  modifications,  at  least  of  the  9th  article,  so  as  to  adapt 
ilie  proportions  of  property  required  to  the  country  to  which  the  arti- 
cle was  extended. 

This  supposition  derives  great  strength  from  the  fact  that  the  lien- 
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tenant-governor,  who  must  have  understood  his  orders,  certifies  to 
the  governor  in  his  decree,  ^<  that  the  said  applicant  is  in  the  dream- 
stances  that  merit  this  favor.''  The  applicant  is  proved  to  have  pos- 
sessed more  slaves  than  were  required  by  the  9th  article  of  O'Reilly's 
regulations,  though  not  so  many  tame  cattle. 

We  think,  also,  that  in  the  spirit  of  the  decisions  which 
[  •  154  ]  have  *been  heretofore  made  by  this  court,  and  of  the  acts 
of  confirmation  passed  by  congress,  the  fact  that  the  appli- 
cant possessed  the  requisite  amount  of  property  to  entitle  him  to  the 
land  he  solicited  was  submitted  to  the  officer  who  decided  on  the 
application,  and  that  he  is  not  bound  to  prove  it  to  the  court,  which 
passes  on  the  validity  of  the  grant.  These  incomplete  titles  were 
transferable,  and  the  assignee  might  not  possess  the  means  of  prov- 
ing the  exact  number  of  cattle  in  possession  of  the  petitioner  when 
the  concession  was  made. 

It  is  remarkable  that,  if  we  may  trust  the  best  information  we 
have  on  the  subject,  neither  the  governor  nor  intendant-general  has 
ever  refused  to  perfect,  an  incomplete  tide  granted  by  a  deputy  gover- 
nor or  sub-delegate. 

We  cannot  allow  this  objection  to  prevail. 

The  objection  drawn  by  the  United  States  from  the  concession 
made  on  the  24th  of  January,  1798,  is  not,  we  think,  entitied  to  more 
weight.  The  8th  regulation  made  by  O'Reilly  is  not  that  no  indi- 
vidual shall  receive  grants  for  more  land  than  one  league  square,  but 
that  no  grant  shall  exceed  one  league  square.  The  words  of  the  reg- 
ulation do  not  forbid  different  grants  to  the  same  person ;  and,  so  far 
as  our  information  goes,  it  has  never  been  so  construed.  Neither  of 
these  grants,  so  far  as  we  understand  the  geography  of  the  country, 
lies  in  Opelousas,  Attacapas,  or  Natchitoches.  It  does  not  appear 
that  the  grant  made  on  the  24th  of  January  has  been  established  ; 
and  the  reccJrd  shows  that  it  was  rejected  by  the  board  of  commis- 
sioners, for  reasons  on  the  sufficiency  of  which  we  do  not  now 
decide.  But  it  is  conclusive  that  the  concession  of  the  24th  of 
January  was  subsequent  to  that  of  the  8th,  and  consequentiy  could 
not  affect  it. 

We  are  of  opinion  that  the  district  court  erred  in  declaring  the 
concession  made  to  Augaste  Chouteau  on  the  8th  of  January,  1798, 
to  be  invalid,  and  that  the  same  oaght  to  be  confirmed. 

The  decree  of  the  district  court  is  reversed  and  annulled,  and  this 
court,  proceeding  to  give  such  decree  as  the  district  court  ought  to 
have  given,  doth  declare  the  claim  of  the  petitioners  to  the  tract  of 
land  in  their  petition  mentioned  to  be  valid,  and  doth  confirm  their 
titie  to  the  same,  according  to  the  boundaries  thereof,  as  described 
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in  the  sarvey  made  by  James  Rankin,  *  deputy  surveyor,   [  *15d  ] 
and  certified  by  Anthony  Soulard,  principal  ^deputy  sur- 
veyor of  upper  Louisiana,  as  appears  by  his  certificate  of  the  29th 
of  December,  1803,. contained  in  the  record. 

12  P.  450. 


Sebastian  Hiriart,  Plaintiff  in  Error,  v.  Jean  Gassies  Ballon. 

9  p.  156. 

Under  the  practice  of  the  district  court  of  the  United  States  for  Louisiana,  a  summary  jndg 

ment  ngainst  a  soretj  on  an  appeal  bond  is  yalid. 
The  obligor  becoming  a  security  submitted  himself  to  be  gOTemed  by  the  rule  of  the  court, 

and  had  no  right  to  a  trial  by  jury. 

•  Story,  J.,  delivered  the  opinion  of  the  conrt  [  *  166  ] 

This  is  a  writ  of  error  to  tiie  district  court  of  the  eastern 
district  of  Louisiana.  The  plaintiff  in  error  was  surety  in  an  appeal 
bond  given  upon  a  writ  of  error  to  a  judgment  of  the  district  court  of 
Louisiana,  rendered  in  1830,  in  the  suit  of  Jean  Grassies  Ballon  v. 
Pierre  Gassies,  which  judgment  was  af&rmed  in  the  supreme  court 
of  the  United  States  in  1833.  Upon  the  cause  coming  back  to 
the  district  court,  upon  the  mandate  of  the  supreme  court,  execu- 
tion issued  against  the  judgment  debtor,  Pierre  Grassies,  and  was 
returned  satisfied  in  part  Upon  motion  €Lfterwards  made,  and  due 
notice  to  Hiriart,  a  summary  judgment  was  entered  against  him 
upon  the  appeal  bond,  in  pursuance  of  a  rule  of  the  district  court. 
The  rule  is  in  the  following  words:  <<  In  all  cases  of  affirmance  of 
judgment,  on  writs  of  error,  firom  judgments  pronounced  in  this 
courtf  a  rule  may  be  taken  on  the  principal,  and  his  sureties  in  the 
appeal  bond,  returnable  ten  days  after  recording  the  mandate  of  the 
supreme  court,  to  show  cause  why  execution  should  not  issue  against 
them ;  and  no  cause  being  shown,  judgment  shall  be  entered  against 
them  and  the  principal^  and  execution  issue  accordingly."  Hiriart 
showed  for  cause,  (among  other  things  not  necessary  to  be  stated,  as 
they  are  not  cognizable  on  a  writ  of  error,)  that  the  proceeding  was 
hrregular,  and  that  if  fiable  on  the  bond,  his  liability  must  be  estab- 
lished by  an  ordinary  action,  before  a  competent  tribunal.  The 
district  court,  notwithstanding,  entered  the  sunmiary  judgment ;  and 
the  writ  of  error  is  taken  to  this  judgment 

The  principal  point  relied  on  seems  to  be  that  the  party  was 
entitied  to  a  trial  by  jury,  and  that  no  such  summary  judgment  is 
authorized  by  law.  Whether  this  objection  is  well  founded  depends 
upon  the  act  of  congress  of  the  26th  of  May,  1824,^  for  the  regula< 

^4  Stats,  at  Lax^,  62. 
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tion  of  the  practice  of  the  district  court  of  Louisiana.  That  act 
declares,  that  the  mode  of  proceeding  in  civil  causes  in  the  courts  of 
the  United  States  in  Louisiana,  shall  be  conformable  to  the  laws 
directing  the  mode  of  practice  in  the  district  courts  of  the  State ; 
with  a  power  in  the  judge,  to  make  rules  to  adapt  such  laws  of  pro- 
cedure to  the  organization  of  the  courts  of  the  United  States.  The 
laws  of  Louisiana  allow  appeals  from  the  district  courts  of  the  State, 

to  the  supreme  court,  upon  giving  an  appeal  bond  with 
[  *  167  ]  security ;  *  and  authorize  a  summary  judgment  upon  such 

appeal  bond,  upon  mere  motion  in  the  court  from  whence 
the  appeal  was  taken,  in  execution  of  the  judgment  of  the  appellate 
court.*  The  rule  of  the  district  court  of  Louisiana,  therefore,  follows 
the  analogy  of  the  laws  of  Louisiana,  being  modified  only  so  far  as 
is  proper  to  suit  the  organization  of  the  courts  of  the  United  States, 
and  to  conform  to  the  laws  thereof.  The  summary  judgment,  there- 
fore, was  strictiy  authorized ;  and  the  party  appellant  had  no  right  to 
a  trial  by  jury.  In  becoming  a  security,  he  submitted  himself  to  be 
governed  by  the  fixed  rules  which  regulate  the  practice  of  the  court 
The  judgment  is  afibmed  with  damages  at  the  rate  of  six  per  cent 
and  costs. 

It  may  be  added,  to  prevent  misapprehension,  that  there  is  also  in 
the  same  record,  an  appeal  taken  to  a  decree  of  the  district  court| 
dissolving  an  injunction  to  the  judgment  granted  upon  a  petition  in 
the  nature  of  a  bill  in  equity.  This  appeal  is  not  before  us ;  and  the 
decree  being  only  interlocutory,  and  not  a  final  decreci  it  is  not  the 
subject  of  an  appeal 

9  p.  632. 


The  United  States,  Appellants  t;.  Gteorgs  J.  F.  Clarke. 

9  p.  168. 

The  Talidity  of  concessions  of  land  conditional,  as  well  as  absolate,  made  bj  the  aathoritiea 
of  Spain,  in  £a«t  Plorida,  is  expressly  recognised  in  the' treaty  (8  Stats,  at  Large,  253,) 
of  cession,  and  in  several  acts  of  congress. 

Appeal  from  the  supreme  court  of  East  Florida. 

Calif  for  the  appellants. 

WUdej  for  the  appellee. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  case  is,  in  many  respects,  similar  to  that  which  has  been 

^  See  Code  of  Procedure  of  Louisiana,  art  570,  578,  575,  579,  596,  597. 
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decided  at  this  term,  between  the  same  parties.     8  Pet.  436. 
The  appellee  *  filed  his  petition  before  the  district  court  of   [  *  169  ] 
East   Florida,  asserting  a  title  to   26,000  acres  of  land, 
granted  by  Don  Jose  Coppinger,  governor  of  that  territory,  while 
under  the  dominion  of  his  Catholic  majesty. 

The  petition  presented  by  Clarke  to  the  Spanish  governor,  asks,  in 
consideration  of  services  and  as  a  remuneration  for  losses  sustained, 
all  which  he  states,  26,000  acres  of  land  in  the  following  places : 
twenty-two  thereof,  in  the  Hammocks  of  Cuscoville  and  Chachala ; 
and  the  four  remaining  at  a  vacant  place  called  Yallahassa,  on  the 
west  of  the  River  St.  John. 

On  the  17th  of  December,  1817,  the  governor  passed  a  decree 
granting  in  absolute  property  to  the  said  Don  George  Clarke  the 
26,000  acres  of  land  in  the  places  he  solicits  in  his  petition  ;  and  a 
complete  title  was  made  in  December,  1817,  to  22,000  lying  in  the 
hammocks,  known  by  the  names  of  Cuscoville  and  Chachala.  The 
petition  filed  in  the  district  court  states,  that  20,000  acres,  part  of 
this  tract,  have  been  surveyed  at  the  place  designated,  and  sold  to 
John  De  Centralgo. 

The  other  4,000  acres  were  surveyed  in  conformity  with  the  decree, 
and  a  complete  title  made  by  Governor  Coppinger  on  the  4th  of 
May,  1818. 

The  court  decreed  the  claim  to  be  valid ;  and  reciting  that  20,000 
acres,  part  of  the  22,000,  had  been  on  the  same  day  confirmed  to 
Moses  E.  Levy,  on  his  petition  for  the  same,  proceeded  to  decree 
the  remaining  4,000  acres  to  the  petitioner. 

The  United  States  appealed  firom  this  decree.       ^ 

The  only  question  not  already  decided,  which  is  made  in  this  case, 
arises  from  the  fact,  that  the  full  title  for  the  4,000  acres  of  land  in 
controversy,  was  made  after  the  24th  of  January,  1818.  The  peti- 
'  tioner  therefore  cannot  avail  himself  of  that  grant,  and  must  rest  his 
claim  on  the  concession  made  the  17th  of  December,  1817.  That 
concession  is  unconditional ;  but  the  counsel  for  the  United  States 
contends  that  it  can  give  no  valid  title.  The  argument  is  understood 
to  have  been  applied  to  concessions  made  absolutely,  as  well  as  to 
those  made  on  condition ;  and  the  court  will  therefore  con- 
sider it  as  applicable  *  to  both.  A  concession  on  condition  [  •  170  ] 
becomes  absolute  when  the  condition  is  performed. 

The  validity  of  concessions  is,  we  think,  expressly  recognized  both 
in  the  treaty  and  in  the  several  acts  of  congress. 

The  8th  article  allows  the  owners  of  lands  the  same  time  for  ful- 
filling the  conditions  of  their  grants,  from  the  date  of  the  treaty,  as  is 
allowed  in  the  grant  from  the  date  of  the  instrument;  and  the  act  of 
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the  8th  of  May,  1822,'  requires  every  person  claiming  title  to  lands 
under  any  patent,  grant,  concession,  or  order  of  survey,  dated  previous 
to  the  24th  day  of  January,  1818,  to  file  his  claim  before  the  com- 
missioners appointed  in  pursuance  of  that  act.  All  the  subsequent 
acts  on  the  subject  observe  the  same  language ;  and  the  titles  held 
under  these  concessions  have  been  uniformly  confirmed,  where  the 
tract  did  not  exceed  a  league  square.  The  question  is  not  now  open 
for  discussion.     The  decree  is  confirmed. 

12  P,  410. 


United  States,  Appellants,  v.  AlNtonio  Huertas. 

9  P.  171. 

Decree  of  the  district  coart  of  Florida  confirmed  so  far  as  the  survey  was  within  the  grant 
made  by  the  Spanish  authorities. 

Appeal  from  the  superior  court  of  East  Florida, 
Call^  for  th^  United  States. 
Wilde  and  White^  for  the  appellee. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

On  the  15th  of  September,  1817,  Antonio  Huertas,  an  inhabitant 
of  East  Florida,  petitioned  the  governor  of  that  province  for  15,000 
acres  of  land,  on  which  the  following  decree  was  made : — 

"In  attention  to  what  this  petitioner  represents,  and 
[  •  172  ]  whereas  •the  services  he  mentions  are  well  known,  I  grant 
to  him,  in  the  name  of  his  Majesty,  and  of  his  royal  justice, 
which  I  administer,  the  15,000  acres  of  land  which  he  solicits,  in 
order  that  he  may  possess  and  enjoy  them  in  absolute  ownership ; 
and  in  testimony,  &c." 

The  land  solicited  is  described  in  the  petition  as  lying  on  a  stream 
running  west  of  St.  John's  River,  and  emptying  itself  into  it  at  the 
distance  of  about  twelve  miles  south  of  the  Lake  Greorge,  and  the 
survey  to  begin  at  about  four  or  five  miles  west  of  the  Eiver  St. 
John,  so  that  the  said  stream  will  divide  the  tract  into  two  parts. 

In  December,  1820,  an  order  was  obtained  for  surveying  the  land 
in  four  tracts ;  one  of  2,500  acres,  another  of  1,500,  a  third  of  600, 
and  the  fourth  of  10,400  acres.  These  surveys  were  executed  in 
April,  1821,  and  full  titles  granted  in  the  same  month. 

1  8  StfttB.  at  Lai^  709. 
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These  several  tracts  adjoin  each  other,  and  appear  to  lie  on  the 
Btream  required  in  the  petition,  and  directed  by  the  decree,  fint 
the  certificate  of  the  surveyor  omits  to  state  that  the  land  lies  four 
or  five  miles  west  of  the  River  St  John. 

The  order  of  survey  and  the  full  title  granted  for  the  land  sur- 
veyed, could  convey  nothing  not  comprehended  in  the  decree  of  the 
15th  of  September,  1817.  That  decree  was  for  15,000  acres  of  land 
lying  in  the  place  described  in  the  petition. 

The  district  court  decided  that  the  claim  was  valid,  and  confirmed 
it  to  the  claimant  "to  the  extent,  and  agreeable  to  the  boundaries, 
as  in  the  grants  for  the  said  land  and  the  plats  fo(  the  four  surveys 
thereof  made  by  Don  Andrew  Burgevin,  and  dated  the  5th  day  of 
April,  1821^  and  filed  herein,  as  set  forth." 

This  court  concurs  with  the  district  court  so  far  as  respects  tl^e 
validity  of  the  claim,  but  disapproves  of  that  part  of  it  which  con- 
firms the  title  to  the  lands  described  in  the  surveys  made  in  April, 
1821.  Those  surveys  do  not  appear  to  this  court  to  conform  to  the 
concession  made  in  1817,  under  which  alone  the  petitioner  can 
claim.  The  decree  of  the  district  court  is  aflSrmed  so  far  as  it  de- 
clares the  claim  of  the  petitioner  to  be  valid,  and  is  reversed 
so  fau:  as  it  confirms  his  title  to  the  •lands  described  in  the  [  •  173  ] 
several  plats  of  surveys  referred  to  in  the  decree.  And  the 
cause  is  remanded  to  the  district  court  with  directions  to  cause  a 
survey  to  be  made  of  the  lands  contained  in  the  said  concession, 
according  to  the  terms  thereof,  and  to  decree  the  same  to  the  claim- 
ant, so  far  as  he  has  retained  his  title  thereto. 

13  P.  81;   15  P.  173;   3  H.  611 ;  10  H.  541. 


Benjamin  J.   Tabvbr,   Appellant,  v.    Samuel  B.    Tarver,   Char- 
lotte Tarver  and  Patience  Gibson. 

9  P.  174. 

A  dedaration  in  a  will  that  the  testator  is  about  to  go  on  a  joaniey,  and  therefore  thinks  it 
advisable  to  make  a  will,  is  only  an  assignment  of  a  reason  for  then  making  the  will,  and 
does  not  render  the  will  conditionaL 

Any  error  committed  by  the  orphans'  coart  in  allowing  probate  of  a  will  mast  be  corrected 
by  appeal ;  it  is  not  a  subject  for  an  original  bill  in  a  circuit  court  of  the  United  States. 

The  case  is  stated  in  the  opinion  of  the  court    The  will  therein 
referred  to  was  as  follows: — 

"•Will.     In  the  name  of  God,  amen!    Being  about  to  [  •  176  ] 
travel  a  considerable  distance,  and  knowing  the  uncertainty 
of  life,  think  it  advisable  to  make  some  disposition  of  my  estate,  do 
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make  this  my  last  will  and  testament.  It  is  my  wiU  that  my  brotheii 
Benjamin  J.  Tarver,  should  have  all  my  estate,  both  real  and  per- 
sonal, except  a  competent  maintenance  for  my  sister  Gilliam  and 
her  son,  John  Gilliam ;  and  further,  he  should  give  the  said  John 
Gilliam  a  liberal  education,  and  then  carry  him  through  the  study 
of  law  or  physic,  as  he  may  think  best;  and  at  the  age  of  twenty 
one,  give  him,  the  said  John  Gilliam,  $2,500  in  money  or  property. 
^<  Given  under  my  hand  this  3d  May,  1819. 

'^  Richard  Tarver,  [l.  b.] 

"Test:  W.  Lyman,  William  Booker,  William  IL  Carter. 
"Witnesses:  D.  C.  Patterson,  William  F.  Hay." 

[  *  176  ]       *Key^  for  the  appellants. 

Gamble  and  Wilde^  for  the  appellees. 

Thompson,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  up  on  appeal  from  the  district  court  of  the  Ukiced 

States  for  the  southern  district  of  Alabama. 

[  •  177  ]       *  The  pleadings  are  very  inartificially  drawn,  and  da  not, 

probably,  present  the  case  in  such  a  manner  as  to  enable 

the  court  to  dispose  of  all  the  questions  intended  to  be  brought  under 

consideration. 

The  bill  sets  out  that  Richard  Tarver,  late  of  the  county  of  Dallas, 
and  State  of  Alabama,  departed  this  life,  in  that  county,  in  the  year 
1827,  leaving  at  the  time  of  his  death  a  large  real  and  personal  estate, 
and  leaving  three  sisters  and  the  defendant,  Benjamin  Tarver,  his 
sole  heirs  at  law.  That  the  said  Richard  Tarver,  in  the  year  1819, 
being  a  citizen  of  Georgia,  and  possessed  of  a  large  estate  in  lands, 
made  a  conditional  will,  in  which  he  recites  that,  being  about  to  take 
a  long  journey,  and  knowing  the  uncertainty  of  life,  he  deemed  it 
advisable  to  make  a  will ;  and  thereby  declared  that  he  left  all  his 
estate,  real  and  personal,  to  his  brother,  Benjamin  Tarver.  And 
making  some  small  provision  for  his  sister.  Mason  Gilliam,  and  her 
son,  John,  all  which  will  more  fully  appear  by  a  copy  of  the  supposed 
will  attached  to  the  bill,  and  which  is  prayed  to  be  considered  as  a 
part  thereof.  The  bill  alleges  that  the  said  Richard  Tarver  performed 
the  journey,  and  returned  safe.  Some  statements  are  then  made  with 
respect  to  the  property  of  the  deceased ;  and  the  bill  alleges  that  he 
and  the  defendant,  Benjamin  J.  Tarver,  lived  together,  and  employed 
their  capital,  of  every  description,  jointly.  That  Benjamin,  on  the 
decease  of  his  brother,  took  possession  of  all  his  estate.     That  the 
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Baid  supposed  will  purports  to  be  attested  by  sundry  persons  as  wit- 
nesses ;  the  survivor  of  whom  resides  in  the  State  of  Georgia.  That 
the  said  Benjamin  carried  the  supposed  will  before  the  county  court 
of  Dallas  county ;  and,  upon  the  proof  of  the  handwriting  of  two  of 
the  subscribing  witnesses,  who  are  dead,  the  other  still  living  in  the 
State  of  Georgia,  the  will  was  admitted  to  probate,  and  the  bill  al- 
leges that  such  probate  is  void.  The  bill  then  prays,  that  the  will 
may  be  cancelled,  and  the  estate  distributed  according  to  the  laws 
of  Alabama ;  and  that  the  defendant  may  set  forth  the  full  amount 
of  the  property  of  the  said  Richard,  not  only  what  he  had  at  the  time 
of  his  death,  but  what  he  had  at  the  date  of  the  supposed  will,  de- 
scribing the  property  at  each  of  these  times  particularly.  An  amended 
bill  was  afterwards  filed,  stating  that  the  defendant  was  attempting 
to  set  up  said  will;  and  charging  that  it  was  conditional  in 
its  inception,  *  and  that  the  condition  on  which  it  was  to  [  *  178  ] 
take  effect,  has  not  happened. 

Several  answers  were  filed  in  consequence  of  exceptions  taken  and 
allowed  by  the  court.  These  answers  contain  much  matter  not 
responsive  to  the  bill,  and  which  was  not  properly  before  the  court. 
But  it  is  denied  that  there  was  any  condition  annexed  to  the  will, 
other  than  is  shown  by  the  wiU  itself.  The  defendant  admits  that 
he  procured  the  will  to  be  proved  and  admitted  to  record  to  the 
orphans'  court  of  Dallas  county.  And  alleges  that  the  probate  of 
said  will  remains  in  full  force,  not  revoked,  or  in  any  manner  set 
aside ;  and  which  he  is  informed,  and  believes  is  in  all  respects  legal, 
and  prays  the  benefit  of  the  answers  as  a  demurrer  to  the  bilL  The 
court  decreed  a  distribution  of  the  estate  among  the  legal  representa- 
tives  of  the  deceased ;  and  the  cause  comes  here  for  review. 

The  questions  put  in  issue  by  the  pleadings,  are :  — 

1.  Whether  Richard  Tarver,  at  his  decease,  left  the  will  in  ques- 
uon  as  a  valid  and  operative  will. 

2.  Whether  such  will  was  duly  admitted  to  record  in  Dallas 
county. 

It  is  a  little  remarkable  that  the  final  decree  in  the  cause  does  not 
touch  either  of  these  questions  put  in  issue  by  the  pleadings ;  but 
proceeds  at  once  on  the  report  of  the  master,  to  make  distribution  of 
the  estate  among  the  heirs  at  law  of  the  deceased.  The  judge,  in 
his  opinion,  does  notice  these  questions ;  but  does  not  decide  whethei 
the  will  was  conditional,  and  had  become  inoperative,  by  reason  that 
the  contingency  on  which  it  was  to  take  eiffect,  had  not  happened ; 
but  puts  his  decision  upon  the  ground  that  the  defendant  was  bound 
to  establish  the  will ;  and  that  this  could  be  done  in  no  other  way 
than  by  the  production  of  a  valid  probate.  He  observes  that  this 
VOL.  XI.  28  r^  1 
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proceeding  is  instituted  to  set  aside  the  will  of  Richard  Tarver,  and 
no  title  which  the  respondent  may  have  to  the  property  of  his  de- 
ceased brother,  can  be  set  up  in  this  suit,  except  such  as  may  be 
derived  from  the  wilL  That,  if  the  complainants  had  even  admitted 
the  existence  of  the  will  of  Richard  Tarver,  yet  it  would  be  indis- 
pensable to  the  title  set  up  by  the  respondents,  through  that  will,  to 
show  that  it  had  been  duly  admitted  to  probate,  by  the  proper 

orphans'  court.  The  judge  then  goes  into  an  examination, 
[  •  179  ]  whether  the  will  *  had  been  duly  admitted  to  probate ;  and, 

coming  to  the  conclusion  that  it  had  not,  he  declares  that  it 
does  not  therefore  appear  to  this  court  that  Richard  Tarver  made 
any  will.  He  seems  to  rest  his  opinion  upon  i;he  decision  of  this 
court,  in  the  case  of  Armstrong  v.  Lear,  12  Wheat.  175 ;  where  it  is 
said  that  we  cannot  receive  any  other  evidence  of  there  being  a  will, 
than  such  as  would  be  sufficient  in  all  other  cases  where  titles  are 
derived  under  a  will ;  and  nothing  but  the  probate,  or  letters  of  ad- 
ministration, with  the  will  annexed,  are  legal  evidence  of  the  will  in 
all  questions  respecting  personalty.  But  the  rule  as  there  laid  down, 
does  not  apply  to  this  case.  There,  the  complainant  set  up  the  will 
as  the  source  of  his  title,  and  was  bound  to  prove  it ;  which  must  be 
done,  say  the  court,  by  the  probate,  which  must  be  set  forth  in  the 
bill.  But  in  the  present  case,  the  inquiry  was,  whether  the  instrument 
in  question  was  a  valid  will  or  not;  and  the  complainant  had  set  out 
a  copy  of  that  instrument  for  the  purpose  of  showing  that  it  was  not 
a  valid  subsisting  will,  because  it  appeared  upon  the  face  of  it  to  be 
conditional,  and  then  to  show  that  such  condition  or  contingency 
had  never  happened.  The  defendant  was  not  the  actor,  seeking  to 
enforce  any  right  under  the  will.  And  he  could  be  under  no  obliga- 
tion to  produce  any  probate.  The  complainant  having  set  out  the 
will,  every  thing,  by  his  own  showing,  was  before  the  court  that  was 
necessary  to  present  the  question  which  was  to  be  decided.  There 
was  no  evidence  impeaching  this  will,  except  what  appears  on  the 
face  of  it,  and  is  rested  entirely  on  the  introductory  part  of  it  It  be- 
gins in  this  manner :  '<  Being  about  to  travel  a  considerable  distance, 
and  knowing  the  uncertainty  of  life,  think  it  advisable  to  make  some 
disposition  of  my  estate,  do  make  this  my  last  will  and  testament. 
&c." 

And  it  is  contended  that  the  condition  upon  which  the  instrument 
was  to  take  effect  as  a  wiU,  was  his  dying  on  the  journey,  and  not 
returning  home  again.  But  such  is  a  very  strained  construction  of 
the  instrument,  and  by  no  means  warranted.  It  is  no  condition,  but 
only  assigning  the  reason  why  he  made  his  will  at  that  time.  But 
the  instrument's  taking  effect  as  a  will  is  not  macje  at  all  to  depend 
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upon  the  event  of  his  return  or  not  from  his  journey.  There  is  no 
color,  therefore,  for  annulling  this  will  on  the  ground  that  it 
was  conditional.  *  And  the  bill  cannot  be  sustained  on  the  [  *  180  ] 
allegation  that  the  probate  is  void.  An  original  bill  will 
not  lie  for  this  purpose.  K  any  error  was  committed  in  admitting 
the  will  to  probate,  it  should  have  been  corrected  by  appeaL  This 
is  provided  for  by  the  law  of  Alabama,  which  makes  the  county  court 
in  each  county  an  orphans'  court  for  taking  the  probate  of  wills,  &c.; 
and  declares  that,  if  any  person  shall  be  aggrieved  by  a  definitive 
sentence,  or  judgment,  or  final  decree  of  the  said  orphans'  court,  he 
may  appeal  therefrom  to  the  next  term  of  the  supreme  court  in  chan- 
cery, or  in  the  district  of  Washington,  to  the  superior  court  of  that 
district  The  law  also  provides,  that  any  person  interested  in  such 
will  may,  within  five  years  from  the  time  of  the  first  probate  thereof, 
file  a  bill  in  chancery  to  contest  the  validity  of  the  same ;  and  the 
court  of  chancery  may  thereupon  direct  an  issue  or  issues  in  fact,  to 
be  tried  by  a  jury,  as  in  other  cases.  But  that  after  the  expiration 
of  five  years,  the  original  probate  of  any  will  shcdl  be  conclusive  and 
binding  upon  all  parties  concerned ;  with  the  usual  savings  to  infants, 
femes  covertj  &c  Toulmin's  Dig.  887.  We  think  nothing  has  been 
shown  to  impeach  or  invalidate  this  will ;  and  that  the  bill  cannot  be 
sustained  for  the  purpose  of  avoiding  the  probate.  That  should  have 
been  done,  if  at  aU,  by  an  appeal,  according  to  the  provisions  of  the 
law  of  Alabama.  We  do  not  enter  at  all  into  an  inquiry  as  to  the 
operation  of  this  will,  with  respect  to  the  property  that  will  pass  by 
it,  nor  touching  the  right  by  survivorship,  as  set  up  by  the  defendant 
in  the  court  below.  These  questions  are  not  properly  before  us  upon 
the  pleadings  in  the  cause,  or  presented  in  such  a  manner  as  to 
enable  us  satisfactorily  to  dispose  of  those  questions.  We  think, 
therefore,  that  the  decree  of  the  court  below  must  be  reversed,  and 
the  bUl  dismissed  without  prejudice ;  so  as  not  to  preclude  the  appel- 
lees from  asserting  their  right  to  any  part  of  the  property,  if  any  such 
there  be,  which  does  not  pass  under  the  will  of  Richard  Tarver. 

The  decree  of  the  district  court  is  accordingly  reversed,  and  the 
bill  dismissed  without  prejudice. 

2.H.  619  f  18  H.  470 ;  22  H.  478. 


Seaman  Field  and  others,  Plaintiffs  in  Error,  v.  The  United 

States. 

9  P.  182. 
Under  the  65th  section  of  the  Collection  Act  of  March  2,  1799,  (1  Stats,  at  Large,  676,)  if 
the  assignees  of  an  insolvent  debtor  have  notice  of  a  claim  of  the  United  States,  they  ere 
not  protected  by  an  order  of  a  state  court  to  distribute  the  funds  to  other  creditors. 
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If  any  of  tho  property  comes  to  their  hands  sabject  to  lions,  they  mnst  be  satisfied  out  of 
that  property,  not  ont  of  the  general  fand. 

The  assignees  are  liable  only  for  funds  received  by  them,  not  for  promissory  notes  not  yet 
payable. 

If  a  case  is  not  tried  by  a  joryi  the  admission  of  evidence  is  not  the  subject  of  a  bill  of  ex- 
ceptions. 

The  case  is  stated  in  the  opinion  of  the  court 

Key,  for  the  plaintiffs  in  error. 

Butler,  (attorney-general,)  for  the  United  States. 

[  *  199  ]       •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  from  a  judgment  of  the  district  court 
of  the  United  States  for  the  district  of  Louisiana,  rendered  on  the 
petition  of  the  United  States  against  Seaman  Field  and  others,  the 
plaintiffs  in  error,  as  syndics  or  assignees  of  Lewis  E.  Brown,  an 
insolvent  debtor.  The  petition  states  that  Lewis  E.  Brown,  being 
indebted  to  the  United  States  on  a  certain  bond,  on  which  judgment 
had  been  obtained  for  a  sum  stated  in  the  petition,  became  insolvent 
on  or  about  the  20th  of  April,  1830,  and  made  a  voluntary  assign- 
ment of  all  his  property  to  his  creditors,  under  the  laws  of  Louisiana ; 
and  that  the  original  defendants  were  appointed  syndics  or  assignees 
of  the  creditors ;  and  had  received  and  taken  possession  of  aU  the 
property  of  Brown,  and  sold  and  disposed  of  the  same  to  an  amount  far 
exceeding  the  debt  due  to  the  United  States ;  that  the  defendants,  at 
the  time  of  their  receiving  and  taking  possession  of  the  property  afore- 
said, well  knew  of  the  existence  of  the  debt  due  to  the  United  States ; 
and  though  the  same  had  been  demanded  of  them,  refused  to  pay  it 
Several  other  suits,  of  a  similar  nature,  were  brought  for  other  debts, 
upon  bonds  due  to  the  United  States  by  Lewis  E.  Brown,  which 
were  afterwards  consolidated  with  the  present  suit.  Answers  were 
duly  put  in  by  the  defendants,  which  admitted  the  assignment,  but 
denied  that  the  syndics  then  had  funds  applicable  to  the  debt  The 
cause  was  finally  submitted  to  the  court  upon  a  statement  of  facts 
(which  is  in  the  case)  prepared  by  the  parties ;  the  trial  by  jury  being 
waived  by  their  consent 

From  this  statement  of  facts  it  appears,  that  Lewis  E.  Brown,  at 
the  time  of  his  failure  and  insolvency,  on  the  26th  of  May,  1830,  was 
surety  for  one  John  Brown,  on  certain  custom-house  bonds,  for  duties, 
due  at  various  times  between  the  26th  of  August,  1830,  and  the  9th 
of  January,  1831 ;  upon  all  of  which  bonds  judgments  were  rendered 
in  favor  of  the  United  States,  before  the  commencement  of  the  present 
suit,  which  was  in  March,  1831.  On  these  judgments  writs  of  fieri 
facias  issued  against  all  the  parties,  which  were  returned  by  the 
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*  marshal  nulla  bona;  and  none  of  them  have  as  yet  been  [  *200  ] 
paid.    John  Brown  failed  and  became  insolvent ;  and  ap- 
plied for  the  benefit  of  the  insolvent  act  of  Louisiana,  on  the  xOth  of 
June,  1830. 

The  defendants  made  sale  of  Lewis  E.  Brown's  property,  on  a 
credit  of  one,  two,  and  three  years ;  and  received  promissory  notes 
therefor.  A  part  of  these  notes  were  paid  before  the  3d  of  December, 
1831 ;  and  the  residue  was  secured  by  mortgage  on  the  property,  and 
amounted  to  $24,898.60,  one  half  of  which  fell  due  on  the  31st  of 
July,  1832,  and  the  other  half  on  the  31st  of  July,  1833.  The  United 
States  never,  in  any  manner,  appeared  in  the  proceedings  had  in  the 
parish  court,  under  the  laws  of  Louisiana,  in  relation  to  the  insol- 
vency of  Lewis  E.  Brown.  At  the  time  of  his  failure,  there  were 
certain  mortgages  and  privileged  debts  on  his  estate.  A  part  of  these, 
as  well  as  some  other  debts,  had  been  paid  by  the  assignees,  and  were 
stated  in  the  tableau  of  distribution,  which  was  rendered  to  and  con- 
firmed by  the  parish  court  on  the  16th  of  December,  1831,  upon  due 
proceedings  had  thereon.  On  the  30th  of  December,  1830,  the  mar* 
shal,  acting  under  the  writs  of  fieri  facias  on  several  of  the  judgments 
against  Lewis  E*  Brown, 'seized  the  funds  in  the  possession  of  the 
defendants  as  syndics,  and  gave  notice  to  them  of  the  seizure  thereof 
to  satisfy  these  judgments  respectively.  At  the  hearing  of  the  cause, 
the  court  admitted  certain  evidence  to  prove  that  the  marshal  made 
a  seizure,  and  gave  notice  to  the  defendants  that  he  had  seized  any 
funds  in  their  hands  to  satisfy  the  judgment  on  which  the  present 
petition  was  founded ;  and  an  exception,  by  a  bill  of  exceptions,  was 
taken  to  such  admission.  And  upon  the  final  hearing,  in  February, 
1833,  the  court  gave  judgment  for  the  United  States,  for  the  amount 
of  all  the  bonds  and  the  interest  due  thereon  and  costs. 

The  claim  of  the  United  States  to  the  payment  of  the  debts  due  to 
them  out  of  the  funds  in  the  hands  of  the  syndics,  is  founded  upon 
the  priority  given  them  by  the  65th  section  of  the  duty  collection  act 
of  1799,  c.  128 ;  which,  in  cases  of  a  general  insolvency  and  assign- 
ment, like  the  present,  provides  that  the  debts  of  the  United  States 
shall  be  first  satisfied  out  of  the  funds  in  the  hands  of  the  assignees. 

The  first  objection  now  taken  by  the  plaintiffs  in  error, 
is,  *  that  the  order  of  the  parish  court,  confirming  the  tableau  [  *  201  ] 
of  distribution,  was  the  judgment  of  a  court  of  competent 
jurisdiction,  in  favor  of  each  creditor  whose  debt  was  therein  stated ; 
and  that  the  syndics  were  obliged  to  pay  the  proceeds  of  the  sale  to 
such  creditors ;  and  the  United  States,  not  being  named  as  creditors 
therein,  can  have  no  right  to  the  fund  against  the  other  creditors.  If 
at  the  time  of  the  confirmation  of  this  tableau  of  distribution,  no 
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debts  due  to  the  United  States  had  been  known  to  the  syndics,  and 
they  had,  in  ignorance  thereof,  made  a  distribution  of  the  whole  funds 
among  the  other  creditors,  that  might  have  raised  a  very  different 
question.  But  in  point  of  fact,  it  has  not  been  denied  that  the  syn- 
dics, long  before  that  period,  had  notice  of  the  existence  of  the  debts 
due.  to  the  United  States ;  and  the  present  suit  was  commenced 
against  them  in  the  preceding  March.  The  United  States  were,  it  is 
true,  not  parties  to  the  proceedings  in  the  parish  court,  nor  were  they 
bound  to  appear  and  become  parties  therein.  The  local  laws  of  the 
State  could  not,  and  did  not  bind  them  in  their  rights.  They  could 
not  create  a  priority  in  favor  of  other  creditors  in  cases  of  insolvency, 
which  should  supersede  that  of  the  United  States.  The  priority 
of  the  latter  attached  by  the  laws  of  the  United  States,  in  virtue  of 
the  assignment  and  notice  to  the  syndics  of  their  debts.  And  it  was 
the  duty  of  the  syndics  to  have  made  known  those  debts  in  their  tab- 
leau of  distribution,  as  having  such  priority.  There  is  no  doubt  that 
the  mortgages  upon  particular  estates  sold,  must  be  first  paid  out 
of  the  proceeds  of  the  sales  of  those  estates.  But  if  there  be  any 
deficiency  of  the  proceeds  of  any  particular  estate,  to  pay  the  mort- 
gages thereon,  the  mort^gees  thereof  cannot  come  in  upon  the  funds 
and  proceeds  of  the  sales  of  the  other  estates,  except  as  general  cred- 
itors. The  district  judge  was  perfectly  correct  in  the  views  taken  by 
him  in  his  opinion  on  this  subject. 

It  appears  fi'om  the  papers,  in  the  record  that  the  whole  amount 
of  the  proceeds  of  all  the  sales  exceeds  $40,000,  and  that  the  mort- 
gages are  about  $27,000 ;  and  making  allowance  for  other  privileged 
claims,  if  any,  there  will  remain  a  balance  in  the  hands  of  the  syn- 
dics (when  all  the  notes  for  the  sales  are  paid)  more  than  sufficient 
to  pay  all  the  debts  due  to  the  United  States.     But  the  difficulty  is, 

that  the  notes  for  a  large  amount  of  their  proceeds,  namely, 
[*202]  $24,898.60,  •did  not  become  due  until  July,  1832,  and 

July,  1833,  (a  moiety  in  each  year;)  the  first  being  after  the 
present  suit  was  commenced,  and  the  latter  after  the  present  judg- 
ment was  rendered.  Now  the  syndics  are  certainly  not  liable  to  the 
United  States  for  the  debts  due  to  them,  unless  funds  have  actually 
come  to  their  hands.  The  notes  for  the  sales  may  all  be  good,  but  as 
one  moiety  thereof  was  not  paid  at  the  time  of  the  judgment,  it  does 
not  juiicially  appear  that,  even  at  that  time,  they  had  funds  out  of 
which  the  United  States  were  entitled  to  judgments.  If  the  remain- 
ing moiety  of  the  notes  has  been  since  paid,  the  United  States  will 
then  have  a  legal  claim  thereon  for  their  debts.  For  this  reason,  the 
judgment  of  the  district  court  must  be  reversed,  and  the  cause  sent 
back  for  further  proceedings. 
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In  regard  to  the  bill  of  exceptions,  as  the  cause  was,  by  consent,  not 
tried  by  a  jury,  the  exception  to  the  admission  of  evidence  was  not 
properly  the  subject  of  a  bill  of  exceptions.  But  if  the  district  court 
improperly  admitted  the  evidence,  the  only  effect  would  be,  that  this 
court  would  reject  that  evidence,  and  proceed  to  decide  the  cause,  as 
if  it  were  not  in  the  record.  It  would  not,  however,  of  itself,  consti* 
tute  any  ground  for  a  reversal  of  the  judgment  But  we  are  of  opin- 
ion that  the  evidence  was  properly  admissible  as  proof  positive  to  the 
syndics  of  the  debts  due  to  the  .United  States ;  and  if  the  fact  was 
material  to  enable  the  court  to  render  suitable  judgment  on  the  state- 
ment of  the  parties,  it  is  not  easy  to  perceive  why  it  should  have  been 
objectionable.  Without  this  evidence,  there  seems  to  be  enough  in 
the  record  to  show  that  the  syndics,  had  full  notice  of  the  debts  due 
to  the  United  States.  They  do  not  even  set  up  in  their  answers  any 
want  of  notice,  as  a  defence.  But  in  the  present  state  of  the  case, 
this  matter  is  the  less  important  because  they  now  have  the.  most 
ample  notice  of  the  debts  due  to  the  United  States ;  and  these  will, 
at  all  events,  be  payable  out  of  the  residue  of  the  sales  when  it  is 
received. 

With  the  question  of  costs  this  court  has  nothing  to  do ;  and  as  the 

judgment  is  reversed  for  another  cause,  it  becomes  immaterial  to  be 

considered. 

7  H.  888;  18  H.  190;  17  H.  8;  18  H.  00. 


Georos  King's  Heirs,  Raphael  Sbmbibs  and  others,  AppellantSi  t;. 
JosiAH  Thompson  and  Elizabeth  his  Wife. 

9  P.  204. 

The  complainaiit,  at  the  instance  of  his  father-in-law,  having  entered  into  possession  of  a 
messaage  belonging  to  the  former,  under  a  belief  that  it  woald  be  conveyed  to  him  or  his 
wifb,  and  having  expended  a  large  sum  in  improvements,  upon  the  faith  of  that  under- 
standing, but  the  contract  being  too  uncertain  to  be  specifically  executed, — Hdd,  that  he 
had  an  equitable  lien  on  the  messuage  for  his  advances,  as  against  creditors  of  the  father- 
in-law,  who  had  died  insolvent. 

The  case  is  stated  in  the  opinion  of  the  conrt 

Ihmlqp  and  Keyy  for  the  appellants. 

Cbare,  contra. 

*  AFLean,  J.,  delivered  the  opinion  of  the  court  [  •216  ] 

This  is  an  appeal  from  the  decree  of  the  circnit  court  for 

the  District  of  Columbia. 

The  defendants  here,  who  were  the  complainants  in  the  circuit 

court,  filed  their  bill,  stating  that  in  the  year  1812  they  were  married. 

and  that  the  wife  of  the  complainant  is  the  daughter  of  George  King, 


Digitized  by  LjOOQIC 


832         SUPREME    COURT  OF   THE   UNITED   STATES. 

King's  Heirs  v.  Thompson.    9  P. 

who  at  that  time  lived  iu  Georgetown,  and  was  extensively  engaged 
in  a  profitable  mercantile  business.  That  his  credit  was  high,  and 
complainants  believe  he  was  possessed  of  a  large  active  capital ;  and 
in  addition  had  a  large  real  estate,  consisting  of  houses  and  lots  in 
Georgetown.  That  it  was  universally  believed  he  would  have  a 
large  surplus  property  after  paying  his  debts,  which  would  enable 
him  to  provide  handsomely  for  his  children. 

That  a  few  days  after  the  marriage,  Greorge  King  proposed  to  grant 
to  the  complainant,  Thompson,  a  house  and  lot  on  Cecil  Alley,  in 
Georgetown,  which  was  very  much  out  of  repair,  and  almost  unten- 
antable, provided  he  would  repair  the  same,  so  as  to  make  it  a  com- 
fortable residence ;  and  that  the  said  King  at  the  same  time  stated, 
he  intended  the  property  for  the  wife  of  the  complainant. 
•  The  complainant  accepted  the  property,  and  expended  upwards 
of    $4,000   in    making    repairs   of   the   house   and   other 
[  •  216  ]  •  improvements  on  the  lot.     That  he  occupied  it  as  a  resi- 
dence about  four  years,  and  then  removed  to  the  western 
country.     Before  his  removal,  a  correspondence  took  place  between 
him  and  the  said  King  in  relation  to  the  title  ;  and  the  complainant 
made  King  his  agent  to  collect  the  rents,  &c. 

The  complainant  further  states  that  the  said  King  died  intestate ; 
leaving,  in  addition  to  the  wife  of  the  complainant,  certain  children 
who  are  made  defendants ;  and  a  decree  for  a  legal  title  is  prayed,  or, 
if  that  cannot  be  decreed,  that  the  property  may  stand  charged  to  the 
amount  of  the  repairs  and  improvements. 

George  King  died  in  the  year  1820,  insolvent  His  debts  amount- 
ed to  $36,000,  and  his  wtole  estate,  both  real  and  personal,  when 
sold,  did  not  pay  more  than  thirty-nine  per  cent  of  his  just  debts. 
The  property  claimed  by  the  complainant  was  sold  for  $1,660,  by  a 
trustee,  under  a  decree  of  chancery,  obtained  by  the  creditors  of 
George  King,  but  the  sale  has  not  been  ratified. 

Raphael  Semmes,  the  trustee  of  George  King's  creditors,  and 
Charles  King,  one  of  the  principal  creditors,  filed  their  answers  to 
the  bill  of  the  complainant,  in  which  they  deny  that  the  improve- 
ments were  made  on  the  property  as  set  forth  in  the  bill,  and  insist 
that  George  King,  at  the  time  of  the  intended  gift,  was  embarrassed 
and  unable  to  pay  his  debts ;  and  they  insist  that  the  right  set  up 
by  the  complainants  is  fraudulent  and  void  as  against  creditors. 

There  are  some  irregularities  in  the  record  which  it  is  not  material 
to  notice,  as  these  statements  show  the  points  to  which  the  evidence 
applies. 

The  first  inquiry  is,  whether  a  contract  was  made  between  the 
complainant  and  George  King  for  the  property  in  question. 
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It  is  insisted,  by  the  complainant's  counsel,  that  the  correspondence 
between  the  parties,  which  is  contained  in  the  record,  establishes  the 
contract. 

The  first  is  a  letter  from  Greorge  King  to  the  complainant,  dated 
17th  April,  1816.  In  this  letter.  King  says:  "That  in  order  to  remove 
any  suspense  in  regard  to  the  property  on  which  the  complainant 
then  lived,  that  he  held  himself  bound  to  give  a  deed  to  a  trustee,  who 
shall  hold  it  in  trust  for  the  complainant  and  his  wife  during  their 
lives,"  &c. 

*  This  letter  is  answered  by  the  complainant,  26th  April,  [  *  217  ] 
1816,  in  which  he  declines  the  terms  proposed,  and  suggests 
the  following :  — 

1.  Let  the  property  be  Valued  at  the  time  it  was  put  into  his  pos- 
session, and  that  he  would  pay  the  amount  over  to  King,  &c. 

2.  That  the  improvements  should  be  estimated,  and  King,  on  pay- 
ing the  amount,  should  receive  a  relinquishment  of  all  the  right  of 
the  complainant. 

3.  That  a  deed  should  be  executed  for  the  property  to  the  wife  of 
the  complainant. 

On  the  29th  of  April,  1816,  King  replies :  "  I  make  no  hesitation 
in  complying  with  your  first  proposal,  for  it  is  just  what  I  proposed 
in  my  first  to  you,  and  I  vnR  do  it  another  way,  giving  you  your 
choice,  viz :  I  will  deed  the  dwelling-house  and  all  above  it  to  you, 
and  about  twenty  feet  below  it;  and  then,  all  below  that  I  will  deed 
to  Betsey,"  the  wife  of  the  complainant,  "  provided  she  will  never 
deed  it,  or  dispose  of  it,  except  by  will,  which  she  shall  always  be  at 
liberty  to  make,  when  and  how  she  pleased." 

On  the  14th  of  August,  1819,  King  unites  to  the  complainant, 
"  Mr.  Kennedy  has  left  your  house  since  the  first  of  July  last,  and 
I  have  not  been  able  to  get  a  tenant  since.  Houses  are  very  dull 
here  now ;  rents  have  fallen  very  much,"  &c. 

And  on  the  23d  of  March,  1831,  George  King,  (son,  it  is  presumed, 
of  George  King  deceased,)  writes  to  complainant,  "  I  am  sorry  to  in- 
form you  that  Mr.  Jacob  Payne  has  laid  an  attachment  on  your  prop- 
erty in  Georgetown,  &c.,"  referring  to  the  property  in  controversy. 

This  is  all  the  evidence  to  show  a  contract,  except  what  might 
be  presumed  from  the  occupancy  and  improvement  of  the  house  and 
lot 

Specific  propositions  were  made  by  each  party,  in  regard  to  the 
title  of  the  property,  but  it  does  not  satisfactorily  appear  that  either 
was  finally  accepted.  The  complainant  in  the  first  place  objects  to 
the  conveyance  of  the  property  to  a  trustee,  for  the  benefit  of  hia 
wife ;  and  he  proposes  to  pay  to  King  the  value  of  the  property  at 
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the  time  it  was  put  into  his  possession,  which  sum,  at  the  pleasure 
of  the  donor,  might  be  vested  for  the  benefit  of  complain- 
.  [  •  218  ]  ant's  wife.  To  this,  King  replies  that  he  *  has  no  hesitation 
in  accepting  the  proposal,  but  he  accompanies  this  accept- 
ance with  a  proposition  to  deed  the  dwelling-house,  with  a  certain 
part  of  the  lot,  to-  the  complainant,  and  the  residue  of  the  lot  to  his 
wife. 

Whether  this  last  proposition,  or  the  one  made  by  the  complainant, 
and  assented  to  by  King,  formed  the  contract,  is  uncertain,  or  in- 
deed whether  any  definite  agreement  was  finally  made. 

From  the  occupancy  of  the  property  and  the  amount  of  money 
expended  in  improving  it,  there  can  be  no  doubt  that  there  was  an 
understanding  between  the  parties  that  the  property,  in  some  man- 
ner, should  be  possessed  and  owned  by  the  complainant.  The  evi- 
dence, however,  shows  that  King  did  not  intend  to  vest  the  property 
absolutely  in  the  complainant ;  but  that  the  value  of  it,  before  the 
improvements,  should  in  some  form  be  secured  to  the  complainant's 
wife. 

This  court  are  now  called  on  to  decree  a  specific  execution  of  this 
contract ;  and  what  are  its  terms  ?  Shall  the  title  be  vested  in  fee 
in  the  complainant,  without  condition ;  or  shall  a  part  of  the  prop- 
erty be  vested  in  trust  for  the  benefit  of  his  wife  ?  Or  shall  the  title 
be  vested  in  the  complainant,  on  his  paying  into  the  hands  of  trus- 
tees, for  the  benefit  of  his  wife,  the  value  of  the  property  when  he  first 
received  it  ? 

The  evidence  does  not  afford  a  satisfactory  answer  to  any  one  of 
these  inquiries.  It  is  impossible,  therefore,  for  the  court  to  decree  a 
title  as  prayed  for  in  the  bill,  as  the  evidence  fails  to  establish  the 
specific  terms  of  the  contract. 

But  it  is  insisted  that  this  arrangement  or  contract,  if  proved,  was 
void  as  against  the  heirs  of  King,  and  especially  as  against  his  cred- 
itors ;  on  account  of  the  indebtment  of  King  at  the  time  of  his  sub- 
sequent insolvency. 

Although  a  contract  is  not  proved  with  sufficient  certainty,  as  to 
its  conditions,  to  authorize  a  specific  execution  of  it,  yet  there  can 
be  no  doubt  there  was  an  agreement  between  the  parties,  which  in- 
duced the  complainant  to  enter  into  the  possession  of  the  property, 
and  to  expend  large  sums  of  money  upon  it,  as  if  it  were  his  own ; 
and  when  he  left  it  and  removed  to  the  western  country,  it  was 
rented  as  his  property ;  and  Gteorge  King  acted  as  the  agent 
[  *  219  ]  of  the  complainant.  And  *  the  property  seems  to  have  been 
considered  as  belonging  to  the  complainant,  by  the  heirs  of 
Gteorge  King. 
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Whatever  uncertainty  may  exist,  as  to  the  terms  of  the  contract, 
there  can  be  no  question  that  the  complainant  acted  under  it,  in 
taking  possession  of  the  property,  and  expending  a  large  sum  of  • 
money  in  its  improvement. 

In  no  point  of  view  could  such  a  contract  be  considered  voluntary. 
There  was  not  only  a  good  consideration,  that  of  natural  affection, 
but  a  valuable  one.  To  constitute  a  valuable  consideration,  it  is 
not  necessary  that  money  should  be  paid ;  but  if,  as  in  this  case,  it 
be  expended  on  the  property,  on  the  faith  of  the  contract,  it  consti- 
tutes a  valuable  consideration. 

The  debts  of  George  King,  for  the  years  1812,  1813,  and  1814, 
amounted  to  about  $13,000  or  $14,000,  of  which  $11,000  were  due 
to  the  Bank  of  Columbia.  And  the  average  amount  of  his  debts, 
from  1812  until  his  death,  was  about  the  sum  of  $13,000. 

In  1812,  and  for  some  years  afterwards,  George  King  was  supposed 
to  be  rich.  For  his  house  on  High  street  he  refused  $12,800.  The 
whole  amount  of  his  property  was  estimated  at  $60,000  or  more. 
He  was  indorser  on  accommodation  notes  for  about  $20,000,  at  the 
above  period. 

At  this  time  the  property  claimed  by  the  complainant  was  not 
worth  more  than  $2,000  or  $2,500.  Its  value  was  increased  three  or 
four  times*  the  sum  by  the  improvements. 

In  1827,  it  appears,  by  an  exhibit  of  the  debts  due  by  the  estate  of 
George  King,  including  interest,  that  they  amounted  to  the  sum  of 
$36,418.10.  But  many  of  these  debts  seem  to  have  been  contracted 
subsequent  to  the  time  that  the  property  in  question  was  placed  in 
the  possession  of  the  complainant.  It  appears,  also,  the  property  of 
which  King  died  possessed,  did  not  pay  40  per  cent,  of  the  debts  due 
by  the  estate.  And  that  he  retained  the  greater  part,  if  not  the 
whole  of  his  real  estate,  except  the  lot  claimed  by  the  complainant, 
until  his  decease.  But  it  seems,  from  the  prices  fixed  upon  this  prop- 
erty in  1813,  and  those  for  which  it  was  sold,  that  there  must  have 
been  a  great  deterioration  in  the  value  of  it. 

Under  the  above  circumstances,  it  is  insisted  by  the  appellants, 
that  the  contract  with  the  complainant,  by  George  King,  for  the  above 
property,  was  fraudulent 

*  It  has  already  been  observed,  that  the  money  expended  [  *  220  ] 
in  the  improvement  of  this  property  constituted  a  valuable 
consideration.     The  contract,  therefore,  if  proved,  so  as  to  entitie  the 
complainant  to  a  decree  for  a  specific  execution,  could  not  be  avoided, 
on  the  ground  that  there  was  no  consideration. 

At  the  time  this  property  was  received  by  the  complainant.  King 
was  supposed  to  be  rich.     His  property  was  estimated  at  $60,000 ; 
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his  debts  did  not  exceed  $13,000  or  $14,000,  and  his  indorsements 
were  about  $20,000.  That  his  credit  stood  high  is  shown  by  his  in- 
dorsements, and  the  standing  accommodation  given  to  him  in  the 
banks.  So  high  did  he  stand  as  a  man  of  property  and  business, 
that  it  was  deemed  a  valuable  object  to  obtain  his  services  as  director 
in  one  of  the  Georgetown  banks.  There  seems  to  have  been  no 
diminution  of  his  credit  or  means  for  several  years  after  the  transac- 
tion with  the  complainant. 

In  testing  the  validity  of  that  transaction,  the  subsequent  fall  of 
property  or  failure  of  King,  cannot  be  taken  into  view.  The  inquiry 
must  be  limited  to  his  circumstances  at  the  time.  "Was  King,  when 
this  property  was  received  by  the  complainant,  in  a  failing  or  em- 
barrassed condition  ? 

It  is  not  shown,  that  at  this  time,  the  persons  for  whom  he  was 
bound  as  indorser,  were  unable  ta  pay  the  respective  sums  for  which 
he  was  responsible ;  and  it  would  be  improper  to  consider  these  sums 
as  debts  due  by  King.  He  was  responsible  for  their  payment  on 
certain  contingencies ;  but  the  fact  that  his  credit  remained  unim- 
paired for  several  years  after  the  contract  with  the  complainant, 
shows  that  neither  his  credit  nor  the  credit  of  those  for  whom  he  was 
indorser,  was  considered  doubtfoL 

In  this  state  of  facts,  he  surely  was  in  a  condition  to  dispose  of 
a  house  and  lot,  not  worth  more  than  $2,500,  on  the  terms  stated  in 
the  bill. 

There  appears  to  have  been  no  fraudulent  intent  in  the  case ;  no 
disposition  to  defeat  the  claims  of  present  creditors,  or  to  cover  the 
property  from  future  demands.  It  seems  to  have  been  a  bond  fide 
transaction,  and  one,  which  neither  a  court  of  law  nor  equity  could 
refuse  to  sanction.  And  if  the  terms  of  the  contract  were  estab- 
lished, so  that  this  court  could  decree  a  specific  execution 
[  •  221  ]  of  it,  they  would  pronounce  such  a  decree.  *  But  as  a 
specific  performance  cannot  be  decreed,  the  inquiry  remains, 
whether  the  complainant  has  a  lien  on  the  property  for  the  money  he 
expended  in  improving  it 

The  counsel  for  the  appellant  do  not  controvert  the  right  of  the 
complainant  to  a  just  remuneration  for  the  valuable  improvements 
he  made ;  but  they  insist  that  he  must  exhibit  his  claim  as  a  general 
creditor  of  the  estate  of  George  King;  and  that  from  such  claim 
there  should  be  deducted  a  reasonable  rent  for  the  time  the  property 
was  in  his  possession. 

This  claim  for  improvements  by  the  complainant,  is  founded  upon 
the  most  equitable  considerations.  At  the  instance  of  George 
King,  his  father-in-law,  the  complainant  entered  into  the  possession 

Digitized  by  LjOOQIC 


JANUARY  TERM,   1835.  837 

King's  Heirs  v.  Thompson.    9  P. 

of  this  property ;  and  under  a  full  belief  that  it  would  be  secured  to 
him  as  his  own,  he  was  induced  to  expend  a  large  sum  of  money  in 
making  permanent  and  valuable  improvements.  These  improve- 
ments, some  of  the  witnesses  say,  have  increased  the  value  of  this 
property  to  three  times  the  amount  which  it  was  worth  before  they 
were  made.  From  this,  it  appears,  the  money  was  not  injudiciously 
expended ;  and  the  question  arises  whether  this  expenditure,  under 
the  circumstances  of  this  case,  does  not  create  a  lien  upon  the 
property. 

If  King  were  living,  he  could  not  object  to  this  lien.  Can  his 
creditors  object  to  it?  By  enforcing  it,  can  their  interests  be  in- 
juriously affected  ? 

It  may  be  said  that  the  deterioration  of  property  in  Georgetown 
has  been  such  as  to  reduce  the  value  of  this  property  to  a  less  sum 
than  was  expended  in  making  the  improvements.  This  cannot 
change  the  principle  that  must  govern  the  case.  K  the  money  has 
been  judiciously  expended,  under  such  circumstances  as  to  entitie 
the  complainant  to  a  lien,  the  court  must  give  effect  to  it.  It  is  an 
equitable  mortgage,  and  in  a  court  of  chancery  is  as  binding  on  the 
parties  as  if  a  mortgage  in  form  had  been  duly  executed. 

Suppose  George  King,  for  the  purpose  of  improving  this  property, 
had  borrowed  from  the  complainant  $4,000,  and  had  executed  a 
mortgage  on  the  same  property,  to  secure  the  payment  of  the  money. 
Could  the  creditors  of  King  complain  of  the  lien  of  the  mortgage  ? 
It  is  clear  they  could  not.  And  is  it  not  equally  clear,  that 
they  have  no  ground  to  complain  *  of  the  equitable  mort-  [  *  222  ] 
gage  ?  If  there  be  any  difference  in  the  force  of  the  liens 
thus  created,  it  must  be  in  favor  of  the  equitable  lien. 

In  the  first  case  supposed,  the  money  was  loaned  at  a  fixed  rate 
of  interest,  and  the  property  was  looked  to  as  securing  the  payment. 
But  in  the  second  case,  the  money  was  expended  under  a  belief  that 
the  property  belonged  to  the  individual,  and  that  the  amount  expended 
increased  so  much  the  value  of  his  estate ;  and,  in  many  cases,  a 
failure  to  obtain  the  property,  under  such  circumstances,  would  cause 
an  injury  which  a  return  of  the  money  expended  would  not  repair. 

It  would  be  most  unjust  to  leave  the  complainant,  as  a  creditor,  to 
receive  a  dividend  on  the  distribution  of  the  estate  of  King. 

Ought  the  complainant  to  be  held  accountable  for  rents,  while  he 
occupied  the  premises ;  or  which  he  may  have  subsequently  received 
from  his  tenants  ? 

The  rents  received  by  the  complainant  after  his  removal  to  the 
west,  independent  of  other  facts  in  the  case,  go  to  show  that  he  was 
not  considered  as  the  tenant  of  King.     Indeed,  there  can  be  no  doubt 
VOL.  XI.  29 

Digitized  by  LjOOQIC 


838         SUPREME   COURT  OF  THE  UNITED   STATES. 

City  of  New  Orleans  v.  A^mas  and  Cacalla.    9  P. 

that  the  complainant  considered  the  property  as  his  own ;  and  it  was 
so  treated  by  George  King,  for  he  collected  the  rents  as  the  agent  of 
the  complainant,  and  accounted  to  him  for  them.  It  would,  there- 
fore, be  unjust  now  to  compel  him  to  pay  rents  which,  with  the  con- 
currence of  all  parties,  were  paid  to  him  at  the  time  they  accrued, 
as  his  own. 

And  in  addition  to  this,  the  interest  on  the  money  expended,  would, 
perhaps,  be  equal  to  the  whole  amount  of  the  rents. 

As  the  circuit  court  decreed  a  conveyance  of  this  property  to  the 
complainant,  that  decree  must  be  reversed,  and  the  cause  remanded 
to  that  court,  with  instructions  to  cause  the  property  to  be  sold,  after 
due  notice,  on  such  terms  as  they  shall  deem  most  advantageous  to 
the  estate  of  George  King ;  and  the  proceeds  of  the  sale,  first,  to  be 
applied  to  the  payment  of  the  money  expended  by  the  complainant 
in  making  improvements  on  the  property,  and  the  balance,  if  any,  to 
be  paid  over  for  the  benefit  of  the  creditors  of  the  estate  of  King. 

13IM28;  7H.  220. 


The  Mayor,  Aldermen,  and  Inhabitants  of  the  City  of  New 
Orleans,  Plaintiffs  in  Error,  v.  Christoval  G.  De  Armas,  and 
Manuel  Simon  Cucullu. 

9  P.  223. 

The  25th  section  of  the  Judiciary  Act,  (I  Stats,  at  Large,  85,)  extends  the  jurisdiction  of 
this  court  to  rights  protected  by  the  constitution,  treaties,  or  laws  of  the  United  States, 
from  whatever  source  those  rights  may  spring. 

The  stipulation  in  the  treaty  of  cession  of  Louisiana,  for  protection  of  the  inhabitants  ia 
their  property,  &c.,  ceased  to  operate  when  that  State  was  admitted  into  the  Union. 

A  patent  from  the  United  States  does  not  affect  a  preexisting  title  in  a  third  person. 

The  case  is  stated  in  the  opinion  of  the  court 

Clay  and  Porter j  for  the  motion. 

Webster^  contra. 

[  *  233  ]       Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

The  appellees  claim  title  to  a  lot  of  ground  in  the  city  oi 
New  Orleans,  as  purchasers  from  the  heirs  of  Catharine  Gonzales, 
the  widow  of  Thomas  Beltran,  alias  Bertrand,  who  had  been  in  pos- 
session of  the  lot  for  several  years,  by  permission  of  the  Spanish 
government.  This  incomplete  title  was  regularly  confirmed  under 
the  laws  of  the  United  States,  and  a  patent  was  issued  for  the  prem- 
ises to  Catharine  Gonzales,  on  the  17th  of  February,  1821. 

1'he  city  of  New  Orleans,  claiming  this  lot  as  being  part  of  a 
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quay,  dedicated  to  the  use  of  the  city  in  the  original  plan 
of  •  the  town,  and  therefore  not  grantable  by  the  king,  has  [  *  234  ] 
enlarged  the  levee  so  as  to  embrace  it  The  appellees 
brought  their  petitory  action  in  the  district  court  of  the  State  of 
Louisiana,  praying  to  be  confirmed  in  their  rights  to  the  said  lot  of 
ground,  and  that  the  corporation  might  be  enjoined  from  disturbing 
them  in  the  exercise  thereof 

The  district  court  pronounced  its  judgment  in  favor  of  the  petition- 
ers, which,  on  appeal,  was  affirmed  by  the  supreme  court  of  the 
State.  This  judgment  of  affirmance  has  been  removed  into  this 
court,  under  the  25th  section  of  the  Judicial  Act. 

The  merits  of  the  controversy  cannot  be  revised  in  this  tribunal. 
We  can  inquire  only  whether  the  record  shows  that  the  constitution 
or  a  treaty,  or  a  law  of  the  United  States,  has  been  violated  by  the 
decision  of  the  state  court  The  appellees  move  to  dismiss  the  writ 
of  error,  because  no  such  violation  appears. 

In  support  of  his  motion,  the  counsel  has,  we  think,  in  his  argu- 
ment, prescribed  too  narrow  a  principle  for  the  action  of  this  court 
He  says,  very  truly,  that  the  ^th  section  of  the  Judicial  Act  is 
limited  by  the  constitution,  and  must  be  construed  so  as  to  be  con- 
fined within  those  limits ;  but  he  adds,  that  a  case  can  arise  under 
the  constitution  or  treaty,  only  when  the  right  is  created  by  the  con- 
stitution or  by  a  treaty.  We  think  differently.  This  construction 
would  defeat  the  obvious  purpose  of  the  constitution,  as  well  as  of 
the  act  of  congress.  The  language  of  both  instruments  extends  the 
jurisdiction  of  this  court  to  rights  protected  by  the  constitution, 
treaties,  or  laws  of  the  United  States,  firom  whatever  source  those 
r  ghts  may  spring. 

To  sustain  the  jurisdiction  of  the  court  in  the  case  now  under 
consideration,  it  must  be  shown  that  the  title  set  up  by  the  city  of 
New  Orleans,  is  protected  by  the  treaty  ceding  Louisiana  to  the 
United  States,*  or,  by  some  act  of  congress  applicable  to  that  title. 
The  counsel  in  support  of  the  motion  contends,  and  we  think  cor- 
rectly, that  the  treaty  does  not  embrace  the  case. 

The  first  article  makes  the  cession,  and  the  second  describes  its 
extent,  as  comprehending  every  right  vested  in  France.  The  3d  is 
expressed  in  these  words :  "  The  inhabitants  of  the  ceded 
•  territory  shall  be  incorporated  in  the  Union  of  the  United  [  *  235  1 
States,  and  admitted  as  soon  as  possible,  according  to  the 
principles  of  the  federal  constitution,  to  the  enjoyment  of  all  the 
rights,  advantages,  and  immunities  of  citizens  of  the  United  States ; 

I  8  Stats,  at  Large,  200. 
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and,  in  the  mean  time,  they  shall  be  maintained  and  protected  in  the 
free  enjoyment  of  their  liberty,  property,  and  the  religion  which  they 
profess."  No  other  article  of  the  treaty  is  supposed  to  contain  any 
stipulation  for  the  rights  of  individuals.  This  article  obviously  con- 
templates two  objects.  One,  that  Louisiana  shall  be  admitted  into 
the  Union  as  soon  as  possible,  upon  an  equal  footing  with  the  other 
States ;  and  the  other,  that,  till  such  admission,  the  inhabitants  of 
the  ceded  territory  shall  be  protected  in  the  free  enjoyment  of  their 
liberty,  property,  and  religion.  Had  any  one  of  these  rights  been 
violated  while  this  stipulation  continued  in  force,  the  individual  sup- 
posing himself  to  be  injured,  might  have  brought  his  case  into  this 
court,  under  the  25th  section  of  the  Judicial  Act.  But  this  stipula- 
tion ceased  to  operate  when  Louisiana  became  a  member  of  the 
Union,  and  its  inhabitants  were  ^^  admitted  to  the  enjoyment  of  all 
the  rights,  advantages,'  and  immunities  of  citizens  of  the  United 
States."  The  right  to  bring  questions  of  title  decided  in  a  state 
court,  before  this  tribunal,  is  not  classed  among  these  immunities. 
The  inhabitants  of  Louisiana  enjoy  all  the  advantages  of  American 
citizens,  in  common  with  their  bret|}ren  in  their  sister  Stat.es,  when 
their  titles  are  decided  by  the  tribunals  of  the  State. 

The  counsel  for  the  appellant  scarcely  hopes  to  maintain  the  juris- 
diction of  the  court  under  the  treaty,  but  seems  to  rely  on  the  act  of 
congress  for  admitting  the  State  of  Louisiana  into  the  Union.*  The 
section  of  that  act  which  is  supposed  to  apply,  is  in  these  words :  "  Be 
it  enacted,  &c.,  that  the  said  State  shall  become,  and  is  hereby  de- 
clared to  be  one  of  the  United  States  of  America,  and  admitted  into 
the  Union  on  an  equal  footing  with  the  original  States  in  all  respects 
whatever,  by  the  name  and  title  of  the  State  of  Louisiana." 

This  simply  carries  into  execution  the  3d  article  of  the  treaty  of 
cession  ;  and  cannot,  as  has  already  been  observed,  be  construed  to 
give  appellate  jurisdiction  to  this  court  over  all  questions  of  title 
between  the  citizens  of  Louisiana.  If,  in  any  case,  such 
[  •  236  ]  jurisdiction  could  be  supposed  to  be  given,  it  might  *  be 
where  an  act  of  congress  attempted  to  devest  a  title  which 
was  vested  under  the  preexisting  government.  Therefore,  the  coun- 
sel opposing  the  motion,  contends  that  the  jurisdiction  of  the  court 
is  involved  in  the  merits  of  the  controversy,  and  cannot  be  separated 
from  them.  We  do  not  think  so.  The  controversy  in  the  state  court 
was  between  two  titles ;  the  one  originating  under  the  French,  the 
other  under  the  Spanish  government  It  is  true  the  successful  party 
bad  obtained  a  patent  from  the  United  States,  acknowledging  the 

1  8  State,  at  Large,  701. 
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validity  of  his  previous  incomplete  title-  under  the  King  of  Spain. 
But  this  patent  did  not  profess  to  destroy  any  previous  existing  title, 
nor  could  it  so  operate,  nor  was  it  understood  so  to  operate  by  the 
state  court  It  appears,  from  the  petition  filed  in  the  district  court, 
that  the  patent  was  issued  in  pursuance  of  the  act  of  the  11th  of 
May,  1820,'  entitled  "  An  act  supplementary  to  the  several  acts,  for 
the  adjustment  of  land-claims  in  the  State  of  Louisiana."  That  act 
confirms  the  titles  to  which  it  applies,  ^  against  any  claim  on  the  part 
of  the  United  States."  The  titie  of  the  city  of  New  Orleans  would 
not  be  affected  by  this  confirmation.  But,  independent  of  this  act, 
it  is  a  principle  applicable  to  every  grant,  that  it  cannot  affect  preex- 
isting titles.     The  United  States  t;.  Arredondo,  6  Pet.  738. 

The  judgment  of  the  state  court  appears  on  the  record  to  have 
depended  on,  and  certainly  ought  to  have  depended  on  the  opinion 
entertained  by  that  court,  of  the  legal  rights  of  the  parties  under  the 
crowns  of  France  and  Spain.  The  case  involves  no  principle  on 
which  this  court  could  take  jurisdiction,  which  would  not  appjy  to  all 
the  controversies  respecting  titles  originating  before  the  cession  of 
Louisiana  to  the  United  States.  It  would  also  comprehend  all  con- 
troversies concerning  titles  in  any  of  the  new  States,  since  they  are 
admitted  into  the  Union  by  laws  expressed  in  similar  language. 

The  writ  of  error  is  dismissed,  this  court  having  no  jurisdiction  in 

the  cause. 

10P.868;  UP.868;  2  H.  344;  8  H.  698;  19  H.  898. 


The  United  States,  Plaintiff,  v.  John  Bailey. 

9  P.  238. 

The  act  of  March  1, 1823,  4  3,  (3  Stats,  at  Large,  771,)  inclades  an  affidayit  taken  before  a 
Btato  magistrate,  authorised  to  administer  oaths,  in  pursuance  of  a  regulation,  or  in  con- 
formity with  a  usage  of  the  treasury  department,  under  which  the  affidavit  would  be  ad- 
missible evidence  at  the  department  in  support  of  a  claim  against  the  United  States,  and 
perjury  may  be  assigned  thereon. 

The  case  is  stated  in  the  opinion  of  the  court. 

Butlefy  (attorney-general,)  and  Lougliborough^  for  the  United  States. 

No  counsel,  contrd. 

[  •  251  ]      •  Story,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  criminal  case,  certified  from  the  circuit  court  of 
the  district  of  Kentucky,  upon  a  division  of  opinion  of  the  judges 
of  that  court. 

The  defendant,  John  Bailey,  was  indicted  for  false  swearing  undei 

1  3  Stats,  at  Large,  573. 
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the  3d  section  of  the  act  of  congress  of  the  1st  day  of  March,  1823, 
c.  165,  which  provides  "  that  if  any  person  shall  swear  or  affirm 
falsely  touching  the  expenditure  of  public  money,  or  in  support  of 
any  claim  against  the  United  States,  he  or  she  shall,  upon  conviction 
thereof,  suffer  as  for  wilful  and  corrupt  perjury."  The  indictment 
charges  the  false  swearing  to  be  in  an  affidavit  made  by  the  defend- 
ant^ before  a  justice  of  the  peace  of  the  commonwealth  of  Kentucky, 
in  support  of  a  claim  against  the  United  States,  under  the  act  of 
congress  of  the  5th  day  of  July,  1832,  c.  173,^  to  provide  for  liquidat- 
ing and  paying  certain  claims  of  the  State  of  Virginia ;  and  there 
are  various  counts  in  the  indictment,  stating  the  charge  in  different 
manners.  It  appears  from  the  record  that,  at  the  trial,  *<  the  attorney 
for  the  United  States  read  in  evidence  the  papers  set  out  in  the  in- 
dictment, purporting  to  be  the  affidavit  of  the  prisoner,  with 
[  •  262  ]  the  certificates  of  the  said  Josiah  Reed  and  William  *  Sud- 
•  deth,  and  gave  evidence  to  the  jury  conducing  to  prove  that 
the  prisoner  did,  at  the  time  and  place  charged  in  the  indictment,  take 
oath  as  charged,  and  subscribe  the  paper  set  out  in  the  indictment  as 
his  affidavit,  before  the  said  Reed ;  and  that  the  said  Reed  was  then 
and  there  a  justice  of  the  peace  of  the  commonwealth  of  Kentucky, 
in  and  for  the  said  county  of  Bath,  duly  commissioned,  qualified, 
and  acting  as  such ;  and  also  gave  evidence  conducing  to  prove,  that 
immediately  after  the  passage  of  the  said  act  of  congress  of  the  5th 
day  of  July,  1832,  entitled  ^'  An  act  for  liquidating  and  paying  cer- 
tain claims  of  the  State  of  Virginia,"  the  secretary  of  the  treasury 
did  establish,  as  a  regulation  for  the  government  of  the  department 
and  its  officers,  in  their  action  upon  the  claims  in  said  act  mentioned, 
that  affidavits  made  and  subscribed  before  any  justice  of  the  peace, 
of  any  of  the  States  of  the  United  States,  would  be  received  and 
considered  to  prove  the  persons  making  claims  under  said  act,  or  the 
deceased  whom  they  represented,  were  the  persons  entitled  under  the 
provisions  thereof;  and  that  the  said  regulations  had  been  ever  since 
acted  under  at  the  department,  and  numerous  claims  heard,  aUowed, 
and  paid  on  such  affidavits ;  and  also  gave  evidence  conducing  to 
prove  that  the  prisoner,  acting  as  the  executor  of  his  father,  John 
Bailey,  had,  before  the  time  of  making  auvl  subscribing  said  affidavit, 
asserted  the  claim  therein  mentioned,  and  employed  Thomas  Triplett 
to  prosecute  the  same,  and  receive  money  thereon;  that  the  said 
Triplett  did  afterwards  present  the  said  affidavit  and  certificates,  in 
support  of  said  claim  at  the  said  department,  on  which,  together  with 
other  affidavits,  the  same  was  allowed  and  the  money  paid,  and  a 
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part  thereof  paid  to  the  prisoner.  The  above  being  all  the  evidence 
conducing  to  prove  the  authority  or  jurisdiction  of  said  Josiah  Reed, 
to  administer  said  oath  and  take  said  affidavit,  the  counsel  for  the 
prisoner  moved  the  court  to  instruct  the  jury  that  the  said  Josiah 
Reed  had  no  authority,  or  jurisdiction  to  administer  said  oath  or  take 
said  affidavit;  and  that,  whatever  other  facts  they  might  find  on  the 
evidence,  the  prisoner  could  not  have  committed  the  crime  of  perjury, 
denounced  by  the  13th  section  of  the  act  of  congress,  more  effect- 
ually to  provide  for  the  punishment  of  certain  crimes  against  the 
United  States  and  for  other  purposes,  ^  approved  on  the  3d 
of  March,  1825,"  *  nor  of  false  swearing  denounced  •by  the  [  *  253  ] 
3d  section  of  the  act  '^  in  addition  to  the  act"  entitled  *^  An 
act  for  the  prompt  settlement  of  public  accounts,  and  for  the  punish- 
ment of  the  crime  of  perjury,"  approved  on  the  1st  of  March,  1823, 
and  their  verdict  ought  to  be  for  the  prisoner ;  which  motion  the  at- 
torney for  the  United  States  opposed. 

On  this  question  the  judges  were  divided  and  opposed  in  opinion, 
whereupon,  on  the  motion  of  the  attorney  of  the  United  States,  the 
said  question  and  disagreement  were  stated,  and  ordered  to  be  certi- 
fied to  the  supreme  court 

It  is  admitted  that  there  is  no  statute  of  the  United  States  which 
expressly  authorizes  any  justice  of  the  peace  of  a  State,  or  indeed 
any  officer  of  the  national  government,  judicial  or  otherwise,  to  ad- 
minister an  oath  in  support  of  any  claim  against  the  United  States 
under  the  act  of  1832,  c  173.  And  the  question  is,  whether,  under 
these  circumstances,  the  oath  actually  administered  in  this  case  was 
an  oath  upon  which  there  would  be  a  false  swearing,  within  the  true 
intent  and  meaning  of  the  act  of  1823,  c.  165. 

It  is  unnecessary  to  consider,  in  this  case,  whether  an  oath  taken 
before  a  mere  private  or  official  person,  not  authorized  to  administer 
an  oath  generally  or  in  special  cases,  or  not  specially  authorized,  re- 
cognized, or  allowed  by  the  regulations  or  practice  of  the  treasury 
department,  as  competent  to  administer  an  oath  in  support  of  any 
claim  against  the  United  States,  would,  though  the  claim  should  be 
admitted  or  acted  upon  in  the  treasury  department,  under  such  a  sup- 
posed sanction,  be  within  the  provision  of  the  act  of  1823,  c.  165. 
These  questions  may  well  be  reserved  for  consideration  until  they 
shall  arise  directly  in  judgment  In  the  present  case,  the  oath  was 
administered  by  a  state  magistrate,  having  an  admitted  authority 
under  the  state  laws  to  administer  oaths,  virttUe  officii^  in  many  cases, 
if  not  in  the  present  case ;  and  it  is  further  found  in  the  case,  that 
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there  was  evidence  at  the  trial  condncing  to  prove,  (and  for  the  pur- 
poses of  the  present  argument  it  must  be  taken  as  proved,)  that  the 
secretary  of  the  treasury  did  establish  a  regulation,  authorizing  affi- 
davits made  before  any  justice  of  the  peace  of  a  State,  to  be  received 
and  considered  in  proof  of  claims  under  the  act  of  1832,  so  that  the 
solution  of  the  question,  now  before  us,  depends  upon  this ; 
[  •  254  ]  whether  the  oath,  so  *  administered,  under  the  sanction  of 
the  treasury  department,  is  within  the -true  intent  and  mean- 
ing of  the  act  of  1823. 

Admitting,  for  the  sake  of  argument,  that  it  is  true  (on  which, 
however,  we  express  no  opinion)  that  a  state  magistrate  is  not  com- 
pellable to  administer  an  oath,  virtute  officii^  under  a  law  of  the 
United  States  which  expressly  confers  power  on  him  for  that  purpose, 
still,  if  he  should  choose  to  administer  an  oath  under  such  a  law, 
there  can  be  no  doubt  that  it  would  be  a  lawful  oath,  by  one  having 
competent  authority;  and  as  much  so  as  if  he  had  been  specially  ap- 
pointed a  commissioner  under  a  law  of  the  United  States  for  that 
purpose.  And  we  think  that  such  an  oath,  administered  under  such 
circumstances,  would  clearly  be  within  the  provision  of  the  act  of 
1823.  That  act  does  not  create  or  punish  the  crime  of  peijury,  tech- 
nically considered.  But  it  creates  a  new  and  substantive  offence  of 
false  swearing,  and  punishes  it  in  the  same  manner  as  peijury.  The 
oath,  therefore,  need  not  be  administered  in  a  judicial  proceeding,  or 
in  a  case  of  which  the  state  magistrate,  under  the  state  laws,  had 
judicial  jurisdiction,  so  as  to  make  the  false  swearing  perjury.  It 
would  be  sufficient  that  it  might  be  lawfully  administered  by  the 
magistrate,  and  was  not  in  violation  of  his  official  duty. 

There  being  no  express  authority  given  by  any  law  of  the  United 
States,  to  any  state  magistrate  to  administer  an  oath  in  the  present 
case,  the  next  inquiry  naturally  presented  is,  whether  the  secretary  of 
the  treasury  had  an  implied  power  to  require,  authorize,  allow,  or 
admit  any  affidavits  sworn  before  state  magistrates,  in  proof  or  in 
support  of  any  claim  under  the  act  of  1832 ;  for  if  he  had,  it  would 
be  very  difficult  to  show  that  such  an  affidavit  is  not  within  the  true 
intent  and  meaning  of  the  act  of  1823,  as  it  certainly  is  within  the 
very  words  of  the  enactment  The  policy  of  the  act  clearly  extends 
to  such  a  case,  and  the  public  mischief  to  be  remedied  is  precisely 
the  same  as  if  the  affidavit  had  been  taken  under  the  express  and 
direct  authority  of  a  statute  of  the  United  States. 

And  we  are  of  opinion,  that  the  secretary  of  the  treasury  did,  by 
implication,  possess  the  power  to  make  such  a  regulation,  and  to 
allow  such  affidavits  in  proof  of  claims,  under  the  act  of  1832.  It 
was  incident  to  his  duty  and  authority,  in  settling  claims,  under 
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that  act.  The  3d  section  provides :  "  That  the  secretary  of  [  *  255  ] 
.the  treasury  be,  and  he  is  hereby  directed  and  required  to 
adjust  and  settle  those  claims  for  half-pay  of  the  officers  of  the  afore- 
said regiment  and  corps,  which  have  not  been  paid,  &c. ;  which 
several  sums  of  money  herein  directed  to  be  settled  or  paid,  shall  be 
paid  out  of  any  money  in  the  treasury  not  otherwise  appropriated  by 
law."  It  is  a  general  principle  of  law,  in  the  construction  of  all 
powers  of  this  sort,  that  where  the  end  is  required,  the  appropriate 
means  are  given.  It  is  the  duty  of  the  secretary  to  adjust  and  settle 
these  claims,  and  in  order  to  do  so  he  must  have  authority  to  require 
suitable  vouchers  and  evidence  of  the  facts,  which  are  to  establish  the 
/Aoira.  No  one  can  well  doubt  the  propriety  of  requiring  the  facts 
which  are  to  support  a  claim,  and  rest  on  testimony  to  be  established 
under  the  sanction  of  an  oath ;  and  especially  in  cases  of  the  nature 
of  those  which  are  referred  to  in  the  act,  where  the  facts  are  so  remote 
in  point  of  time,  and  must  be  so  various  in  point  of  force  and  bearing. 
It  cannot  be  presumed  that  congress  were  insensible  of  these  con- 
siderations, or  intended  to  deprive  the  secretary  of  the  treasury  of  the 
fullest  use  of  the  best  means  to  accomplish  the  end,  namely,  to  sup- 
press frauds,  and  to  ascertain  and  allow  just  claims.  It  is  certain, 
that  the  laws  of  the  United  States  have,  in  various  cases  of  a  similar 
nature,  from  the  earliest  existence  of  the  government  down  to  the 
present  time,  required  the  proof  of  claims  against  the  government  to 
be  by  affidavit.  In  some  of  these  laws  authority  has  been  given  to 
judicial  officers  of  the  United  States  to  administer  the  oaths  for  this 
purpose ;  and  at  least  as  early  as  1818,  a  similar  authority  was  con- 
fided to  state  magistrates.  The  citations  from  the  laws,  made  at  the 
argument,  are  direct  to  this  point,  and  establish  in  the  clearest  man- 
ner a  habit  of  legislation  to  this  effect.^  It  may  be  added,  that  it  has 
been  stated  by  the  attorney-general,  and  is  of  public  notoriety,  that 
there  has  been  a  constant  practice  and  usage  in  the  treasury  depart- 
ment in  claims  against  the  United  States,  and  especially  of  a  nature 
like  the  present,  to  require  evidence  by  affidavits  in  support 
of  the  claim,  whether  the  same  has  been  expressly  *  required  [  *  256  ] 
by  statute  or  not ;  and  that,  occasionally,  general  regulations 
have  been  adopted  in  the  treasury  department  for  this  purpose. 
Congress  must  be  presumed  to  have  legislated  under  this  known 


1  Act  of  28th  of  February,  1798,  c.  61,  1  Stats,  at  Large,  824  [17];  Act  of  8d 
March,  1803,  c.  90,  2  Stats,  at  Large,  242;  Act  of  10th  of  April,  1806,  c.  2.^,  2  Stats, 
at  Large,  876 ;  Act  of  18th  of  March,  1818,  c.  19,  8  Stats,  at  Large,  410;  Act  of  1st 
of  May,  18*;}0,  c.  51,  3  Stats,  at  Laxge,  569 ;  Act  of  8d  of  March,  1828,  c.  187,  3  Stats. 
at  Laxge,  782. 
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state  of  the  laws  and  usage  of  the  treasury  department  The  very 
circumstance  that  the  treasury  department  had,  for  a  long  period, 
required  solemn  verifications  of  claims  against  the  United  States, 
under  oath,  as  an  appropriate  means  to  secure  the  government  against 
frauds,  without  objection,  is  decisive  to  show  that  it  was  not  deemed 
an  usurpation  of  authority. 

The  language  of  the  act  of  1823  should,  then,  be  construed  with 
reference  to  this  usage.  The  false  swearing  and  false  affirmation, 
referred  to  in  the  act,  ought  to  be  construed  to  include  all  cases  of 
swearing  and  affirmation  required  by  the  practice  of  the  department 
in  regard  to  the  expenditure  of  public  money,  or  in  support  of  any 
claims  against  the  United  States.  The  language  of  the  act  is  suffi- 
ciently broad  to  include  all  such  cases ;  and  we  can  perceive  no 
reason  for  excepting  them  from  the  words,  as  they  are  within  the 
policy  of  the  act,  and  the  mischief  to  be  remedied.  The  act  does  no 
more  than  change  a  common  law  offence  into  a  statute  offence. 

There  is  nothing  new  in  this  doctrine.  It  is  clear,  by  the  common 
law,  that  the  taking  of  a  false  oath,  with  a  view  to  cheat  the  govern- 
ment, or  to  defeat  the  administration  of  public  justice,  though  not 
taken  within  the  realm,  or  wholly  dependent  upon  usage  and  practice, 
is  punishable  as  a  misdemeanor.  The  case  of  O' Mealy  v.  Newell, 
8  East,  364,  affords  an  illustration  of  this  doctrine.  In  that  case,  it 
was  held  that  a  person  making  or  knowingly  using  a  false  affidavit 
of  debt,  sworn  before  a  foreign  magistrate  in  a  foreign  country,  for 
the  purpose  of  holding  a  party  to  bail  in  England ;  although  such 
affidavit  was  not  authorized  by  any  statute,  but  was  solely  dependent 
upon  the  practice  and  usage  of  the  courts  of  England,  was  punish- 
able as  a  misdemeanor  at  the  common  law,  as  an  attempt  to  pervert 
public  justice.  Upon  this  occasion  Lord  Ellenborough,  after  alluding 
to  the  practice  of  receiving  such  affidavits  made  in  Ireland  and 
Scotland,  as  well  as  in  foreign  countries,  said,  the  practice  in  both 
cases  must  be  equally  warranted  or  unwarranted.  In  none 
[  •  257  ]  of  these  cases  *  can  the  party  making  a  false  affidavit  be 
indicted  specifically  for  the  crime  of  perjury,  in  the  courts 
of  this  country.  But  in  all  of  them,  as  far  as  he  is  punishable  at  all, 
he  is  punishable  for  a  misdemeanor,  in  procuring  the  court  to  make 
an  order  to  hold  to  bail,  by  means  and  upon  the  credit  of  a  false  and 
fraudulent  voucher  of  a  fact  produced  and  published  by  him  for 
that  purpose.     And  the  court  held  the  practice  perfectly  justifiable. 

Upon  the  whole,  we  are  of  opinion  that  where  the  oath  is  taken 
before  a  state  or  national  magistrate,  authorized  to  administer  oaths, 
in  pursuance  of  any  regulations  prescribed  by  the  treasury  department, 
or  in  conformity  with  the  practice  and  usage  of  the  treasury  depart- 
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meut,  SO  that  the  affidavit  would  be  admissible  evidence  at  the 
department,  in  support  of  any  claim  against  the  United  States,  and 
the  party  swears  falsely,  the  case  is  within  the  purview  of  the  act  of 
1823,  c  165.  It  will  be  accordingly  certified  to  the  circuit  court,  that 
the  said  Josiah  Reed,  named  in.  the  certificate  of  division  of  the 
judges  of  the  circuit  court,  being  a  justice  of  the  peace  of  the  com- 
monwealth of  Kentucky,  authorized  by  the  laws  of  that  State  to  ad- 
minister oaths,  had  authority  and  jurisdiction  to  administer  the  oath, 
and  take  the  affidavit  in  the  said  certificate  of  division  mentioned ; 
and  that,  if  the  facts  stated  therein  were  falsely  sworn  to,  the  case  is 
within  the  act  of  congress  of  the  Ist  day  of  March,  1823,  referred  to 
in  the  came  certificate. 

AFLean,  J.,  dissenting. 

The  question  involved  in  this  case  is  important,  as  it  regards  the 
construction  of  a  highly  penal  law  of  the  Union ;  and  of  still  greater 
importance,  as  it  respects  the  powers  of  state  officers  under  an  act  of 
congress  which  confers  on  them  no  special  authority. 

In  the  3d  section  of  the  act  of  congress  of  the  1st  of  March,  1823, 
it  is  provided,  that :  "  If  any  person  shall  swear  or  affirm  falsely, 
touching  the  expenditure  of  public  money,  or  in  support  of  any  claim 
against  the  United  States,  he  or  she  shall,  upon  conviction  thereof, 
suffer  as  for  wilful  and  corrupt  perjury."  And  in  the  13th  section  of 
the  act  of  the  3d  of  March,  1825,  it  is  declared,  that :  <'  If 
any  person,  in  any  case,  matter,  hearing  or  •other  proceed-  [  *  258  ] 
ing,  when  an  oath  or  affirmation  shall  be  required  to  be 
taken  or  administered  under  or  by  any  law  or  laws  of  the  United 
States,  shall,  upon  taking  such  oath  or  affirmation,  knowingly  and 
willingly  swear  or  affirm  falsely,  every  person  so  offending  shall  be 
deemed  guilty  of  perjury,  &c." 

These  are  the  acts  under  which  the  offence  of  false  swearing  is 
charged  against  the  defendant.  The  oath  was  administered  by  Josiah 
Beed,  a  justice  of  the  peace  for  Bath  county,  in  the  State  of  Ken- 
tucky, with  the  view  of  obtaining  money  from  the  government.  It 
does  not  appear  that  in  this  law  or  any  other  the  claim  asserted  was 
required  to  be  substantiated  by  oath ;  but  it  was  proved  that  such 
requirement  was  made  by  the  secretary  of  the  treasury,  whose  duty 
it  was  to  decide  on  the  merits  of  the  claim.  Nor  does  it  appear  that 
any  authority  has  been  given  by  any  act  of  congress  to  a  justice  of 
the  peace  to  administer  an  oath  in  such  a  case ;  and  the  question 
arises,  whether,  admitting  the  affidavit  of  Bailey  to  be  false.  Justice 
Beed  had  power  to  administer  such  an  oath  ?  If  it  shall  be  found 
that  no  such  power  existed,  the  false  swearing,  though  highly  Im- 
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moral,  is  not  an  offence  under  either  of  the  acts  of  congress  which 
have  been  cited. 

The  statutes  of  1823  and  1825  above  cited,  have  extended  the 
crime  of  perjury,  or  the  punishment  annexed  to  it,  to  a  false  swearing; 
which,  neither  by  the  common  law  nor  the  previous  acts  of  congress, 
constituted  perjury.  Beyond  this  these  acts  do  not  go.  They  do  not 
dispense  with  any  of  the  essential  requisites,  beyond  what  is  expressed, 
to  constitute  the  crime  of  perjury. 

The  definition  of  perjury  at  common  law,  as  given  by  Hawkins, 
is,  "  a  wilful,  false  oath,  &c.,  in  any  procedure  in  a  course  of  justice." 
This  offence  may  be  committed  in  depositions,  affidavits,  &c.,  taken 
out  of  a  court  of  justice. 

By  the  act  of  congress  of  1790,  §  18,'  it  is  provided,  that:  "  If  any 
person  shall  wilfully  and  corruptly  commit  perjury  on  his  or  her  oath 
or  affirmation,  in  any  suit,  controversy,  matter,  or  cause  depending  in 
any  of  the  courts  of  the  United  States,  or  in  any  deposition  taken 
pursuant  to  the  laws  of  the  United  States,  every  person  so  offending 
shall  suffer,  &c  In  4  Black.  Com.  136,  it  is  stated :  "  The  law  takes 
no  notice  of  any  perjury  but  such  as  is  committed  in  some 
[  •  259  ]  court  of  justice  having  power  *to  administer  an  oath,  or 
before  some  magistrate  or  proper  officer  invested  with  a 
similar  authority."  And  Lord  Coke,  in  3  Inst.  165,  says :  "  That  no 
old  oath  can  be  altered  or  new  oath  raised,  without  an  act  of  parlia- 
ment; or  any  oath  administered  by  any  that  hath  not  allowance  by 
the  common  law,  or  by  act  of  parliament." 

No  one  can  doubt,  that  an  oath  administered  by  a  person  with- 
out authority  is  a  void  act  It  imposes  no  legal  obligation  on  the 
person  swearing  to  state  the  truth ;  nor  is  he  punishable  under  any 
law  for  swearing  falsely  in  such  a  case. 

The  prosecution  in  this  case  is  attempted  to  be  sustained  on  two 
grounds. 

1.  From  the  general  language  of  the  law  defining  the  offence  of 
false  swearing. 

2.  From  the  usage  of  the  treasury  department 

And,  firsts  as  to  the  language  of  the  act  under  which  this  prosecu- 
tion was  commenced.  The  act  is  general  in  its  language  against 
"any  person  who  shall  swear  falsely;"  but  it  gives  no  authority, 
either  general  or  special,  to  administer  an  oath.  This  power  must 
be  sought  in  other  acts  of  congress,  or  in  a  judicial  office  to  w^hich 
the  power  is  incident 

The  federal  government  is  one  of  limited  and  specific  powers.     In 
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the  discharge  of  its  functions,  except  in  certain  specified  cases,  its 
acts  are  as  distinct  from  those  of  a  state  government,  as  if  they  were 
foreign  to  each  other.  The  officers  of  the  one  government,  as  such, 
can  do  no  official  acts  under  the  other ;  the  sources  of  their  authority 
are  different,  as  well  as  their  duties  and  responsibilities. 

When  a  law  for  the  punishment  of  offences  is  passed  by  either 
the  federal  or  a  state  government,  it  can  only  operate  within  the 
proper  jurisdiction.  The  officers  of  the  federal  government  can  take 
no  cognizance  of  the  penal  laws  of  a  State ;  nor  can  the  judiciary  of 
a  State,  in  my  opinion,  carry  into  effect  the  criminal  laws  of  the 
Union.  If  this  could  be  done,  it  would  consolidate  the  jurisdictions 
of  the  respective  governments,  and  introduce  into  our  judicial  pro« 
ceedings  the  utmost  confusion.  It  is  not  in  the  power  of  congress 
to  transfer  any  part  of  the  jurisdiction  which  the  constitution  has 
vested  in  the  federal  government.  If  this  can  be  done  by  congress, 
to  any  extent,  it  may  be  done  without  limitation ;  and  in 
this  way  the  powers  *of  the  federal  government  might  be  [  *260  ] 
lessened  or  utterly  destroyed. 

A  federal  judicial  officer,  either  by  act  of  congress  or  as  an  inci- 
dent to  his  office,  has  the  power  to  administer  oaths.  This  power, 
however,  can  only  be  exercised  within  the  jurisdiction  of  the  federal 
government,  and  in  cases  where  an  oath  is  required  or  sanctioned 
by  the  laws  of  that  government.  And  so  of  the  judicial  officers  of  a 
State.  If  either  officer  act  beyond  the  sphere  of  his  appropriate 
jurisdiction,  his  act  is  a  nullity. 

In  this  view  of  the  case,  there  is  no  difference  in  principle  between 
administering  an  oath  and  any  other  act  which  belongs  to  the  judi- 
cial character  of  the  officer. 

By  an  act  of  congress,  depositions  may  be  taken  before  certain 
state  officers,  in  any  cause  pending  in  the  courts  of  the  United 
States.  Among  these  officers  a  justice  of  the  peace  is  not  named, 
unless  he  be  a  judge  of  a  county  court ;  and  it  has  been  often  de- 
cided that  a  deposition  taken  before  a  justice  of  the  peace,  who  is 
not  a  member  of  a  county  court,  or  before  any  other  state  officer 
than  those  named  in  the  act,  cannot  be  read  in  evidence. 

Under  the  state  jurisdiction,  the  justice  may  have  power  to  ad- 
minister oaths,  but  he  is  not  recognized  as  having  a  right  to  exercise 
this  power  under  the  act  of  congress.  And  would  any  one  contend 
that  a  deposition  taken  before  a  justice,  under  such  circumstances, 
could  lay  the  foundation  of  a  prosecution  for  perjury  ? 

The  state  officers,  named  in  the  act,  as  having  the  power  to  take 
depositions,  do  not  act,  in  taking  them,  under  their  general  power  to 
administer  oaths  as  state  officers,  but  under  the  special  authority 
VOL.  XI.  30       * 
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of  the  act  of  congress.  Any  other  persons,  designated  by  their  official 
characters,  might  as  well  have  been  named  in  the  act  of  congress, 
though  they  had  no  power  mider  any  law  of  the  State  to  administer 
oaths.  The  officers,  named  in  the  act,  are  referred  to  as  descriptive 
of  persons  who  may  exercise  the  authority  given,  and  for  no  other 
purpose. 

In  the  argument  of  tiiia  case,  for  the  prosecution,  a  great  number 
of  acts  of  congress  were  read,  granting  pensions  and  for  other  pur- 
poses, in  which  state  officers  were  specially  authorized  to 
[  *  261  ]  administer  oaths.  This  I  take  to  be  a  conclusive  *  exposi- 
tion by  congress,  against  the  powers  of  state  officers  to 
administer  oaths  for  federal  purposes.  Would  a  special  authority 
have  been  vested  in  them  for  this  purpose,  if,  in  the  opinion  of  con- 
gress, they  possessed  a  general  authority  under  the  state  laws  ?  But 
one  answer  can  be  made  to  this  inquiry.  Congress  knew  well  that 
state  officers  could  exercise,  under  their  general  authority,  no  such 
power,  and  it  was  expressly  conferred  on  them  by  an  act  of  federal 
legislation. 

If  this  power  to  administer  an  oath  by  a  judicial  officer  of  a  State, 
in  matters  of  a  civil  nature  which  relate  to.  the  federal  jurisdiction, 
cannot  be  recognized  as  legal ;  much  less  should  it  be  sanctioned,  as 
laying  the  foundation  of  a  prosecution  for  perjury.  The  false  swear- 
ing with  which  the  defendant  stands  charged,  though  not  technically 
perjury,  is  punished  as  such. 

Under  a  general  law  of  a  State  which  defines  the  offence  and  pro- 
vides for  the  punishment  of  perjury,  would  a  false  oath  taken  before 
a  federal  judicial  officer  be  punishable  ?  Would  it  not  be  essential, 
in  such  a  case,  to  show  that  the  person  administering  the  oath,  acted 
under  the  authority  of  the  State  ?  Could  the  state  tribunals  recog- 
nize any  other  authority  than  that  which  belongs  to  their  own  jurisdic- 
tion ?  If  no  state  law  authorizes  an  oath  to  be  administered  by  a 
federal  officer,  can  he  administer  it  for  state  purposes  ?  .Could  the 
acknowledgment  of  a  deed  or  other  instrument  be  made  before  a 
federal  judge,  under  a  general  statute  of  a  State  requiring  such  in- 
strument to  be  acknowledged  before  a  judge  of  the  court  ?  All  these, 
questions  must  be  answered  in  the  negative. 

To  say  that  the  federal  officer  has  a  right  to  administer  oaths  by 
an  act  of  congress,  or  as  an  incident  of  his  office,  does  not  remove 
the  objection.  Can  a  judge  of  the  federal  court  exercise  his  func- 
tions in  a  state  tribunal?  Such  a  pretension  would  be  too  absurd 
to  merit  serious  consideration.  And  yet,  is  there  any  difference  in 
principle  between  a  federal  judicial  officer  distcharging  his  function 
in  a  state  tribunal,  and  administering  an  oath  for  state  purposes. 
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Does  he  not,  in  both  cases,  exercise  the  functions  of  his  office  under 
the  jurisdiction  of  the  State. 

It  is  admitted  that  a  legislature  of  a  State,  as  well  as  congress^ 
may  authorize  any  persons,  by  name,  or  by  their  official  desig- 
nations, to  administer  oaths  in  all  cases  required,  under  *the  [  *  263  ] 
laws  of  their  respective  governments ;  but  I  am  examining 
the  case  of  the  defendant  where  no  statutory  power  to  administer 
the  oath,  is  pretended  to  have  been  given  by  congress. 

Any  official  act  of  a  federal  officer,  under  the  jurisdiction  of  a 
State,  which  has  not  authorized  such  act  by  him,  is  extra-judicial, 
and  in  no  point  of  view  legal.  Nor  can  an  oath  administered  under 
such  circumstances,  however  false,  be  punishable  under  a  general 
statute  of  the  State  against  false  swearing.  The  act  of  administer- 
ing the  oath,  being  done  without  authority,  is  void.  It  subjects  the 
false  swearer  to  no  greater  penalty  than  if  it  had  been  administered 
by  a  private  citizen,  without  any  pretence  of  power. 

The  law,  it  may  be  said,  denounces  the  punishment  for  false 
swearing  generally.  And  can  there  be  a  false  swearing,  within  the 
meaning  of  the  act,  before  a  person  who  has  no  authority  to  admin- 
ister an  oath  ? 

From  these  considerations,  it  would  seem  that  no  punishment 
could  be  inflicted  by  a  state  tribunal,  under  an  act  against  false 
swearing,  where  the  oath  had  been  administered  by  a  federal  officer, 
whose  act  was  not  sanctioned  by  any  law  of  the  State. 

And  if  this  be  the  case  under  the  jurisdiction  of  a  State,  is  it  not 
equally  dear  that  the  same  principle  applies  to  the  federal  jurisdic- 
tion ?  If  a  state  tribunal  cannot  punish  for  false  swearing,  where 
the  oath  is  administered  by  a  federal  officer  without  any  sanction  by 
the  laws  of  th§  State ;  can  a  federal  tribunal  punish  for  false  swear- 
ing, where  the  oath  is  administered  by  a  state  officer  without  any 
sanction  by  the  laws  of  the  Union  ? 

The  act  of  congress  against  false  swearing  is  general,  and  no 
reference  is  made  to  the  authority  under  which  the  oath  shall  be 
administered ;  but  does  it  not  follow,  as  a  consequence,  that  the  oath 
must  be  administered  under  the  same  jurisdiction  which  enacted  the 
law  ?  Did  congress  intend  to  punish  an  offence  committed  before  a 
state  tribunal?  They  had  the  power  to  punish  false  swearing, 
before  any  individual  whom  they  might  have  authorized  to  adminis- 
ter the  Qath ;  but  in  this  law  they  have  not  so  provided,  nor  in  any 
other  law  which  relates  to  the  case  under  consideration.  It  there- 
fore follows,  in  this  view,  that  Justice  Reed,  in  administer- 
ing the  oath  to  the  *  defendant,  acted  without  authority,  [  *  263  ] 
and  the  affiant  cannot  be  subjected  to  the  penalty  for  false 
swearing. 
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If  this  offence  may  be  perpetrated  before  a  state  officer,  because  the 
law  denouncing  it  is  general,  on  the  same  ground,  may  not  a  state 
tribunal  inflict  the  penalties  of  this  law  ? 

But  it  is  insisted  that,  under  the  rule  of  the  treasury  department 
which  required  the  oath  to  substantiate  the  claim,  the  justice  was 
authorized  to  administer  the  oath. 

Can  this  position  be  sustained  ? 

It  has  been  shown  that  Justice  Reed,  in  administering  the  oath, 
did  not  act  under  the  authority  of  the  State,  or  of  any  law  of  con- 
gress ;  and  the  question  is  fairly  presented,  whether  the  secretary  of 
the  treasury  has  the  power  to  invest  any  individual  with  a  competent 
authority  to  administer  oaths,  in  matters  which  relate  to  the  treasury 
department. 

That  the  secretary  of  the  treasury,  who,  in  the  discharge  of  his 
duties,  is  required  to  investigate  and  decide  annually,  numerous  and 
various  claims  on  the  treasury,  may  require  certain  claims  to  be  sub- 
stantiated by  oath,  is  not  controverted. 

But  this  admission  goes  no  length  in  sustaining  the  prosecution ; 
for  it  does  not  follow,  if  the  secretary  require  an  oath  in  proof  of  a 
claim,  that  he  can  invest  any  individual  with  the  power  to  administer 
such  oath. 

In  the  first  place,  there  is  no  necessity  for  the  exercise  of  the  power, 
by  the  secretary,  because  there  are  officers  of  the  United  States  who 
are  duly  authorized  to  administer  oaths.  But  there  is  no  power 
in  any  executive  officer  to  clothe  any  individual  with  the  important 
authority  of  administering  oaths.  It  is  a  power  which  belongs  to 
the  legislative  department,  and  can  nowhere  else  be  exercised. 

In  certain  cases  courts  may  issue  commissions  to  take  depositions, 
and  these  give  authority  to  administer  oaths  in  the  cases  stated;  but 
this  is  done  under  the  express  sanction  of  law.  Can  the  secretary 
himself  administer  an  oath  which  shall  lay  the  foundation  of  a  pros- 
ecution for  perjury  ?  But  it  is  said  that  it  has  been  the  usage  of  the 
department  to  act  on  oaths  administered  by  state  officers.  That  such 
has  been  the  usage  I  can  entertain  no  doubt ;  but  there  is  no  proof 
before  this  court,  nor  was  there  any  before  the  circuit  court, 
[  *  264]  that  such  usage  exists  *in  cases  where  congress  have  given 
no  authority  to  administer  the  oath. 

But  suppose  the  usage  did  extend  to  cases  where  no  authority  had 
been  given  by  congress  to  a  state  officer  to  administer  an  oath^  could 
usage  constitute  the  law  in  such  a  case  ?  The  usage  of  the  depart- 
ment may  not  only  fix  the  rule  of  decision,  but,  in  many  cases,  the 
ground  and  extent  of  a  claim  against  the  government.  But  this 
usage  cannot  extend  beyond  the  action  of  the  department 

Digitized  byCjOOQlC 


JANUARY  TERM,  1835.  358 

United  States  v.  Bailey.    9  P. 

The  secretary  of  the  treasury  requires  oaths  to  be  administered  by 
state  officers,  in  proof  of  certain  claims,  to  guard  the  public  interest ; 
but  does  that  legalize  such  a  procedure?  It  may  prove  salutary  for 
the  purpose  intended ;  but  does  it  follow  that  the  oaths  administered 
by  any  one,  if  false,  are  within  the  act  of  congress  against  false 
swearing  ?  This  act  is  a  highly  penal  one.  A  conviction  under  it 
destroys  the  character  of  the  individual,  and  deprives  him  of  his  liberty- 
Like  all  other  criminal  acts,  it  should  receive  a  strict  construction, 
and  no  person  should  be  subjected  to  its  penalties  who  has  not  clearly 
violated  its  letter  and  spirit. 

In  one  sense  it  may  be  said  that  the  defendant,  Bailey,  is  within 
the  law,  because  the  law  punishes  false  swearing ;  and  he  has  sworn 
falsely  before  a  justice  of  the  peace.  But  the  question  recurs,  had 
this  justice  the  power  to  administer  the  oath  ?  If  he  had  not,  Bailey 
has  not  incurred  the  penalties  of  the  law. 

A  decision  from  8  East,  364,  Omealy  v.  Newell,  has  been  read, 
as  applicable  to  the  case  now  under  consideration.  That  was  a  case 
in  which  the  court  of  king's  bench  decided  that  an  affidavit  taken  in 
a  foreign  country,  was  sufficient,  under,  the  practice  of  the  court,  to 
hold  a  defendant  to  bail.  But  Lord  Ellenborough  says,  that  "  in 
none  of  these  cases  can  the  party  making  a  false  affidavit  be  indicted| 
specifically,  for  the  crime  of  peijury  in  the  courts  of  this  country ; 
but  in  all  of  them,  as  far  as  the  party  is  punishable  at  all,  he  is 
punishable  for  a  misdemeanor,  in  procuring  the  court  to  make  an 
order  to  hold  to  bail,  by  means,  and  upon  the  credit,  of  a  false  and 
fraudulent  voucher  of  a  fact,  produced  and  published  by  him  for  that 
purpose." 

It  appears,  from  this  opinion,  that  the  false  swearing  in  a  foreign 
affidavit  could  not  lay  the  foundation  of  a  criminal  prosecu- 
tion ;  •but  the  use  which  was  made  of  such  affidavit,  and  [  *  265  ] 
the  effect  produced  by  it,  these  constitute  the  gist  of  the 
prosecution. 

A  false  affidavit,  to  hold  to  bail,  if  made  in  England,  and  before 
a  person  competent  to  administer  an  oath,  would  be  perjury.  But 
Lord  Ellenborough  says,  in  substance,  if  the  oath  be  administered  in 
a  foreign  country,  or  in  Ireland  or  Scotland,  though  false,  does  not 
subject  the  affiant  to  a  prosecution  for  perjury,  nor  for  any  criminal 
prosecution  founded  exclusively  upon  the  false  swearing. 

If,  by  the  practice  of  the  court,  a  mere  statement  by  the  plaintiff 
were  sufficient  to  hold  to  bail,  and  such  statement  were  made  falsely, 
it  would  subject  the  plaintiff  to  punishment  by  the  common  law ; 
for,  in  the  language  of  the  judge,  "  procuring  the  court  to  make  an 
order  to  hold  to  bail,  by  means  and  upon  the  credit  of  a  false  and 
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fraudulent  voucher  of  a  fact  produced  and  published  by  him  for  that 
purpose." 

This  opinion,  it  appears  to  me,  does  not  conflict  with  the  Tiew  I 
have  taken  of  this  case. 

But  it  is  insisted,  that  the  law  against  false  swearing  was  passed 
with  a  knowledge  by  congress  of  the  usage  of  the  department  to 
require  oaths  before  state  officers;  and  that  it  must  be  presumed 
they  intended  to  sanction  such  usage.  Is  such  a  presumption  ad- 
missible in  a  criminal  case  ?  The  effect  of  the  law  must  be  limited, 
in  its  penalties,  to  the  jurisdiction  under  which  it  was  enacted ;  and 
it  should  not  be  construed  to  embrace  cases  which  do  not  come 
legitimately  within  its  purview. 

A  court,  in  giving  a  construction  to  a  highly  penal  law,  will  look 
at  its  letter  and  spirit,  and  cannot  extend  its  provisions  by  construc- 
tion, from  motives  of  policy  which  may  be  supposed  to  have  influ- 
enced the  legislature. 

If  state  and  federal  officers,  as  such,  may  exercise  their  functions 
within  the  jurisdiction  of  either  government,  to  any  extent,  I  see  no 
principle  by  which  their  powers  shall  be  limited.  Such  a  course 
would  blend  the  jurisdictions  of  the  federal  and  state  governments, 
and  be  likely  to  lead  to  the  most  serious  collisions. 

I  consider  this  question  as  one  of  great  importance,  and,  differing 
as  I  do  from  the  opinion  of  the  court,  I  have  felt  bound  to  give  the 
reasons  for  my  opinion. 

18  H.  665;  3  Wal.  260. 


United  States  v.  John  Bailet. 

9  P.  267. 

The  coansel  for  the  prisoner  mored  the  coart  to  instnict  the  jury,  that  the  evidence  did  not 
conduce  to  establiBh  his  guilt;  the  judges  differed  as  to  the  propriety  of  this  instruction 
and  certified  their  difference,  under  the  6th  section  of  the  act  of  April  29,  1802,  (2  Stats, 
at  Large,  159.)  Held,  that  this  transferred  the  whole  case,  and  was  not  within  the  act,  and 
this  court  had  not  jurisdiction. 

The  case  is  stated  in  the  opinion  of  the  court 

BiUlcfj  (attorney-general,)    and  Loughborough^  for   the  United 

States. 

No  counsel,  contrd. 

[  *  372  ]      *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  a  case  certified  to  this  court  from  the  circuit 
court  of  the  United  States,  for  the  seventh  circuit  and  district  of 
Kentucky,  on  which  the  judges  of  that  court  were  divided  in  opinion. 
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An  indictment  had  been  found  against  John  Bailey  upon  the  act 
of  March  3, 1823,^  for  the  punishment  of  frauds  committed  against 
the  United  States. 

After  the  attorney  for  the  prosecution  had  laid  his  whole  case 
before  the  court  and  jury,  the  counsel  for  the  prisoner  moved  the 
court  to  instruct  the  jury,  that  the  evidence  did  not  conduce  to 
establish  the  offence  denounced  by  the  first  section  of  the  act  of  con- 
gress of  the  3d  of  March,  1823,  entitled  "  an  act  for  the  punishment 
of  frauds  committed  on  the  government  of  the  United  States,"  nor 
any  other  act  of  congress  under  which  the  indictment  was  framed ; 
which  motion,  the  attorney  for  the  United  States  opposed,  and  on 
this  question  the  judges  were  divided  and  their  opinions 
opposed.  •Whereupon,  on  motion  of  the  attorney  for  the  [*273] 
United  States,  the  said  question  and  disagreement  were 
stated  and  ordered  to  be  certified  to  the  supreme  court. 

The  6th  section  of  the  act  "  to  amend  the  judicial  system  of  the 
United  States,"  enacts,  "  that  whenever  any  question  shall  occur  be- 
fore a  circuit  court,  upon  which  the  opinions  of  the  judges  shall  be 
opposed,  the  point  upon  which  the  disagreement  shall  happen,  shall, 
during  the  same  term,  upon  the  request  of  either  party  or  their  coun- 
sel, be  stated  under  the  direction  of  the  judges,  and  certified  under 
the  seal  of  the  court  to  the  supreme  court,  at  their  next  session,  to  be 
held  thereafter,  and  shall  by  the  said  court  be  finally  decided."  The 
act  also  contains  a  provision  that  "  nothing  herein  contained  shall 
prevent  the  cause  from  proceeding,  if,  in  the  opinion  of  the  court, 
farther  proceedings  can  be  had  without  prejudice  to  the  merits." 
Story,  856. 

The  language  of  the  section  shows,  we  think,  conclusively,  that 
congress  intended  to  provide  for  a  division  of  opinion  on  single  points, 
which  firequently  occur  in  the  trial  of  a  cause ;  not  to  enable  a  circuit 
court  to  transfer  an  entire  cause  into  this  court,  before  a  final  judg- 
ment. A  construction  which  would  authorize  such  transfer,  would 
counteract  the  policy  which  forbids  writs  of  error  or  appeal  until  the 
judgment  or  decree  be  final.  If  an  interlocutory  judgment  or  decree 
could  be  brought  into  this  court,  the  same  case  might  again  be  brought 
up  after  a  final  decision ;  and  all  the  delays  and  expense  incident  to 
a  repeated  revision  of  the  same  cause  be  incurred.  So,  if  the  whole 
cause,  instead  of  an  insulated  point,  could  be  adjourned,  the  judgment 
or  decree  which  would  be  finally  given  by  the  circuit  court,  might  be 
brought  up  by  writ  of  enor  or  appeal,  and  the  whole  subject  be  re- 
examined.    Congress  did  not  intend  to  expose  suitors  to  this  incon- 

1  8  StatB.  at  Large,  771. 
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venience,  and  the  language  of  the  provision  does  not,  we  think,  admit 
of  this  construction.  A  division  on  a  point,  in  the  progress  of  a 
cause,  on  which  the  judges  may  be  divided  in  ojpinion,  not  the  whole 
cause,  is  to  be  certified  to  this  court. 

The  certificate  of  the  judges  leaves  no  doubt  that  the  whole  cause 
was  submitted  to  the  circuit  court,  by  the  motion  of  the  counsel  for 
the  prisoner.  The  whole  testimony  in  support  of  the  prose- 
[  •  274  ]  cution  had  been  submitted  to  the  court,  and  *  upon  this 
whole  testimony,  the  counsel  for  the  prisoner  moved  the 
court  to  instruct  the  jury,  that  the  evidence  did  not  conduce  to  estab- 
lish the  ojQFence  denounced  by  any  act  of  congress,  under  which  the 
indictment  was  framed.  This  instruction  necessarily  embraced  the 
whole  cause.  Had  it  been  given,  the  prisoner  must  have  been  ac- 
quitted. Had  the  court  declared  that  the  testimony  did  support  the 
indictment,  the  whole  law  of  the  case  would  have  been  decided 
against  the  prisoner,  and  the  jury  must  have  convicted  him,  or  have 
disregarded  the  instruction  of  the  court. 

It  has  been  repeatedly  decided,  that  the  whole  cause  cannot  be 
adjourned  on  a  division  of  the  judges ;  and  as  this  is,  we  think,  a 
case  of  that  description,  we  cannot  decide  it  in  its  present  form. 
The  case  is  remanded  to  the  circuit  court,  this  court  not  having  juris- 
diction over  the  question  as  stated. 

12  P.  238;  5H.208;  7  H.  185. 


James  Boyce's  Executors,  Appellants,  v.  Felix  Grundt. 

9  P.  275. 

If  it  appear  that  an  administrator  has  received  assets,  and  no  devastavit  is  averred,  the  decree 
should  be  against  him  in  his  representative  character,  to  be  levied  oat  of  such  assets ;  and 
if  they  should  not  be  found,  then  out  of  his  proper  goods. 

A  circuit  court  sitting  in  one  State  cannot  order  lands  to  be  sold  by  a  commissioner,  in  an- 
other State,  to  satisfy  a  lien. 

Interest  or  damages  cannot  be  g^ven  by  a  circuit  court  in  execution  of  a  mandate,  where  the 
same  had  not  been  decreed  by  this  court,  on  the  appeal. 

The  case  is  stated  in  the  opinion  of  the  court. 

Longhboroughj  for  the  appellants. 

Key,  contr^. 

[  •  286  ]      *  Story,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  of  the  circuit  court  for 
the  district  of  West  Tennessee,  rendered  upon  a  mandate  directing 
that  court  to  execute  a  former  decree  of  this  court     The  case,  when 
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formerly  before  this  court,  will  be  found  reported  in  3  I^et.  210 ;  to 
which  reference  may,  therefore,  be  had  for  a  fall  statement  of  the 
facts. 

The  material  facts  are,  that  the  original  plaintiff^  Mr.  Grundy,  in 
1823,  brought  his  bill  against  Robert  Boyce  and  Richard  Boyce,  as 
executors  of  James  Boyce,  deceased,  for  the  rescission  of  a  contract 
for  the  sale  of  lands  in  the  State  of  Mississippi,  stated  in  the  bill ; 
and  for  the  repayment  of  the  sums  of  money  pedd  by  the  plaintiff  on 
the  contract ;  and  for  a  perpetual  injunction  of  a  judgment  obtained 
on  the  same  contract  It  appeared,  from  the  bill  and  answer,  that 
Robert  Boyce  alone  was  qualified  as  executor  under  this  will ;  and 
the  answer  alleged  that  another  and  later  will  had  been  subsequently 
discovered,  by  which  the  whole  proceeds  of  the  land  in  controversy 
were  devised  to  Richard  Boyce,  who  was  appointed  sole  executor 
thereof;  but  he  renounced  the  executorship,  and  Robert  Boyce  was 
appointed  admiqistrator,  with  the  will  annexed.  Upon  the  hearing 
of  the  cause  in  the  circuit  court,  in  August,  1826,  it  was,  among  other 
things,  decreed,  that  the  contract  stated  in  the  bill  be  in  all  things 
rescinded  and  annulled ;  and  '^  that  the  defendant,  Robert,  adminis- 
trator of  the  goods,  &c.,  of  James  Boyce,  deceased,  do  pay  the  sum 
of  $1,250,  with  legal  interest  thereon  at  the  rate  of  eight  per  centum 
per  annum,  which  appears  to  be  the  legal  rate  of  interest  in  said 
State  of  Mississippi,  from  the  said  6th  day  of  July,  1818,  until  this 
day,  making  the  sum  of  $2,065.28,  to  be  levied  of  the  goods,  &c.,  of 
the  said  James  in  his  hands,  to  be  administered,  and  execution  issue 
therefor,  as  at  law."  From  this  decree  the  defendants  appealed  to 
this  (the  supreme)  court ;  and  at  the  January  term  thereof,  1830,  the 
decree  of  the  circuit  court  was  affirmed  with  costs,  nothing 
•being  said  as  to  any  allowance  of  damages  or  interest.  A  [  *  287  ] 
mandate  in  the  usueJ  form  was  issued  to  the  circuit  court 
to  carry  the  same  into  effect  At  the  September  term  of  the  circuit 
court,  1830,  in  obedience  to  the  mandate,  the  curcuit  court  ordered  the 
cause  to  be  set  down  for  further  directions,  and  it  was  referred  to  the 
derk,  as  master,  to  take  an  account  of  the  assets  of  James  Boyce  In 
the  hands  of  the  defendant,  Robert  Boyce,  to  be  administered,  and  to 
report  thereon.  The  master  made  a  report  at  the  same  term,  stating, 
in  substance,  that  it  did  not  appear  that  any  personal  assets  of  James 
Boyce  came  to  the  hands  of  the  defendants,  as  his  executors ;  but 
that  it  did  appear  from  the  agreement  between  the  plaintiff  and  the 
defendant,  Robert  Boyce,  admitted  to  have  been  dated  on  the  23d 
of  May,  1823,  and  returned  with  the  report,  and  from  certain  deposi- 
tions in  the  case,  that  Robert  Boyce  had  received  for  rents,  previous 
to  the  1st  of  January,  1824,  the  sum  of  $2,100,  and  that  the  interest 
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thereon,  from  the  1st  day  of  Janaaxy,  1824,  to  the  Ist  day  of  Septem- 
ber, 1830,  at  the  rate  of  eight  per  cent,  will  amomit  to  $1,120,  making 
in  all  $3,220.  The  report  also  stated,  that  the  land  in  controversy 
was  devised  by  James  Boyce  to  the  defendant,  Richard  Boyce. 

Upon  the  coming  in  of  the  master's  report,  exceptions  were  filed 
by  the  defendant,  Robert  Boyce,  and  upon  hearing  the  same,  they 
were  overruled,  and  the  report  was  confirmed  by  the  circuit  court  at 
the  same  term,  except  as  to  the  $1,120.  And  thereupon  the  court 
decreed,  <'  that  the  plaintifi'  recover  of  Robert  Boyce  the  sum  of  $2,100, 
with  interest  from  this  day,  to  be  levied  of  his  own  proper  goods  and 
chattels,  &c. ;  and  that  for  the  balance  due  the  pledntifT,  amounting 
to  $496.46,  with  interest  from  this  time,  and  also  the  aforementioned 
sum  of  $2,100,  in  case  the  same  is  not  paid  by  the  said  Robert  Boyce 
on  or  before  the  1st  Monday  in  March  next,  and  the  costs  of  suit,  the 
plaintiff  has  a  lien  on  the  tract  of  land  in  the  State  of  Mississippi,  in 
the  pleadings  mentioned,  and  is  entitled  to  have  the  same  sold  to 
satisfy  the  above-mentioned  sums  of  money."  And  it  then  proceeded 
to  direct  the  time,  manner,  &c.,  of  the  sale. 

It  is  from  this  decree  that  the  present  appeal  is  taken ;  and  various 
objections  to  it  have  been  insisted  upon  in  the  arguments  at 
[  *  288  ]  the  bar.  Some  confusion  arises  in  the  case,  from  the  *  report 
of  the  master ;  he  having  stated,  in  one  part  thereof^  that  no 
assets  came  to  the  hands  of  the  defendants  as  executors ;  and  yet,  in 
another  part,  having  stated  that  the  rents  of  the  land  in  controversy 
had  come  to  the  hands  of  Robert  Boyce,  under  an  agreement  between 
the  plaintiff  and  Robert  Boyce,  without  stating  that  they  had  come  to 
his  hands  as  assets,  and  were  now  to  be  deemed  assets  of  James 
Boyce.  li^  under  the  agreement,  these  rents  were  received  by  Robert 
Boyce,  as  agent  of  the  plaintiff,  and  not  as  executor,  it  is  very  clear 
that  in  the  present  suit  no  decree  could  be  had  against  him  therefor; 
since  he  is  sued  only  in  his  representative  capacity  as  administrator, 
and  therefore  no  decree  could  be  rendered  against  him  in  his  personal 
capacity.  But  if  the  rents,  under  the  agreement,  upon  the  rescission 
of  the  contract  stated  in  the  bill,  and  finally  decreed  thereon,  became 
virtually  the  monfey  of  James  Boyce,  then  they  might  be  properly 
deemed  assets  in  the  hands  of  the  administrator,  and,  as  such,  liable 
to  the  execution  of  the  plaintiff.  And  we  are  of  opinion  that,  under 
all  the  circumstances,  the  latter  is  the  predicament  in  which  they  are 
to  be  viewed ;  and  that  the  master  ought  to  have  reported  the  sum 
of  $2,100,  so  received,  to  be  assets.  And  to  this  extent  there  is  no 
objection  to  the  decree  of  the  circuit  court. 

A  more  important  objection  is,  that  the  decree  is  not  rendered 
against  the  administrator,  as  such,  payable  out  of  the  assets  in  his 
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hands  to  be  administered,  or  payable  out  of  the  said  sum  of  $2,100| 
(the  rents  above  stated,)  and  if  these  assets  are  not  sufficient,  then 
out  of  the  assets  of  his  testator,  quando  (zcciderent;  but  the  decree  is 
personally  against  Robert  Boyce,  for  the  said  sum  of  $2,100,  to  be 
levied  out  of  his  own  proper  goods  and  chattels,  &c.,  although  no 
devastavit  is  either  suggested  or  proved.  We  are  of  opinion  that  the 
decree  is  erroneous  in  this  respect,  and  that  it  ought  to  have  been  for 
the  amount  against  the  administrator  in  his  representative  character, 
to  be  levied  of  the  assets  of  the  testator  in  his  hands ;  and  as  to  the 
$2,100,  if  no  such  assets  should  be  found,  then  (as  upon  a  devastavit ) 
against  the  proper  goods  of  the  administrator  to  the  same  amount, 
with  costs.  In  no  other  way  can  the  defendant,  Robert  Boyce,  be 
protected  by  the  payment,  in  the  course  of  his  administration,  of  the 
assets  of  the  testator;  for  it  will  not  otherwise  judicially 
appear,  that  the  •rents  were  treated  as  assets.  And,  be-  [•289] 
sides,  the  decree  will  not  otherwise  conform  to  the  capacities 
and  rights  of  the  parties,  according  to  the  frame  of  the  bill,  and  the 
original  decree. 

Another  objection  is  to  that  part  of  the  decree,  which  creates  a  lien 
upon  the  land  in  controversy,  lying  in  another  State,  and  decrees  a 
sale  for  the  discharge  of  the  lien.  We  are  of  opinion  that  the  decree 
is  erroneous  in  this  respect  In  the  first  place,  the  court  had  no  juris- 
diction to  decree  a  sale  to  be  made  of  land  lying  in  another  State,  by 
a  master  acting  under  its  own  authority.  In  the  next  place,  the 
original  decree,  affirmed  by  the  supreme  court,  which  alone  the  circuit 
court  was  called  upon  to  execute,  created^no  such  lien,  and  author- 
ized no  such  sale.  The  decree  was  therefore,  in  both  respects,  not 
an  execution  of  the  former  decree,  but  a  new  and  enlarged  decree. 
In  the  next  place,  the  proper  parties,  the  heirs  at  law  or  devisees, 
were  not  properly  before  the  court ;  for  though  the  master  in  his 
report  states  that  Richard  Boyce  was,  under  the  will,  devisee  of 
the  lands  in  controversy,  this  was  a  matter  extra-official,  and  not  con- 
fided to  the  master  by  the  reference  to  him ;  and,  if  it  had  been,  the 
bill  itself  was  not  framed  so  as  to  charge  the  devisee  or  seek  relief 
against  him  personally,  but  only  as  representative  of  the  deceased. 

Another  objection  to  the  decree  is,  that  it  decrees  the  sum  of 
$496.46,  intended,  as  is  understood,  (though  not  so  stated  in  the 
decree,)  as  interest  upon  the  original  sum  decreed  in  the  circuit  court, 
namely :  $2,065.28,  in  1826,  from  the  time  of  the  rendition  thereof  to 
the  aflirmance  in  the  supreme  court,  in  January  term,  1830.  We  are 
of  opinion  that  there  is  error,  also,  in  this  part  of  the  decree.  By  the 
Judiciary  Act  of  1789,  c.  20,  §  23,^  the  supreme  court  is  authorized, 


1 1  Stats,  at  Large,  85. 
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in  cases  of  affirmance  of  any  judgment  or  decree,  to  award  to  the 
respondent  just  damages  for  his  delay.  And  by  the  rules  of  the 
supreme  court,  made  in  February  term,  1803,  and  February  term, 
1807,  in  cases  where  the  suit  is  for  mere  delay,  damages  are  to  be 
awarded  at  the  rate  of  10  per  centum  per  annum  on  the  amount  of 
the  judgment,  to  the  time  of  the  affirmance  thereof.  And  in  cases 
where  there  is  a  real  controversy,  the  damages  are  to  be  at  the  rate 
of  six  per  cent  per  annum  only.  And  in  both  cases  the  interest  is  to 
be  computed  as  part  of  the  damages.  It  is,  therefore,  solely 
[  •  290  ]  for  the  decision  *  of  the  supreme  court,  whether  any  dam- 
ages, or  interest  (els  a  part  thereof)  are  to  be  allowed  or  not 
in  cases  of  affirmance.  If  upon  the  affirmance  no  allowance  of  in- 
terest or  damages  is  made,  it  is  equivalent  to  a  denial  of  any  interest 
or  damages ;  and  the  circuit  court,  in  carrying  into  effect  the  decree 
of  affirmance,  cannot  enlarge  the  amount  thereby  decreed ;  but  is 
limited  to  the  mere  execution  of  the  decree  in  the  terms  in  which  it 
Is  expressed.  A  decree  of  the  circuit  court  allowing  interest  in  such 
a  case  is,  to  all  intents  and  purposes,  quoad  hoc^  a  new  decree,  ex- 
tending the  former  decree.  In  Rose  v.  Himely,  6  Cranch,  313,  it  was 
said  that  upon  an  appeal  from  a  mandate,  nothing  is  before  the  court 
but  the  proceedings  subsequent  to  the  mandate;  and  the  court 
refused  to  allow  interest  in  that  case,  which  was  given  by  the  circuit 
court  in  executing  the  mandate,  because  it  was  not  awarded  by  the 
supreme  court  upon  the  first  appeal.  The  same  point  was  fiilly  ex- 
amined in  the  case  of  The  Santa  Maria,  10  Wheat.  431,  442,  where 
the  court  held  that  interest  or  damages  could  not  be  given  by  the 
circuit  court  in  the  execution  of  a  mandate,  where  the  same  had  not 
been  decreed  by  the  supreme  court  upon  the  original  appeal. 

For  these  reasons,  the  decree  of  the  circuit  court  must  be  reversed; 
and  a  new  decree  will  be  entered  by  this  court  upon  the  principles 
stated  in  this  opinion. 

6H.  8. 


James  Oreenleaf,  Plaintiff  in  Error,  v.  Jabies  Birth. 

9  p.  292. 

Where  there  is  no  evidenoe  tending  to  sapport  an  issae,  the  court  are  boand  so  to  instract 
the  jnrj  when  requested ;  bat  they  cannot  legally  give  any  instruction  which  shall  take 
fsom  the  jury  the  right  of  weighing  the  evidence. 

Coxe  and  Jones^  for  the  plaintiff  in  error;    Swavm  and  Key^  for  the 
defendant. 

The   case   is   stated  in  the   opinion   of  the   court,  delivered  by 
AFLean,  J. 
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This  case  is  brought  before  this  court  by  a  writ  of  error  to  the 
circuit  court  of  the  District  of  Columbia, 

The  plaintiff  commenced  an  action  of  ejectment  against  the 
defendant,  and  on  the  trial  showed  a  legal  title  to  the  premises  in 
dispute,  deduced  from  the  patentee,  by  mesne  conveyances,  down  to 
the  13th  of  May,  1796.  This  title  was  not  controverted  by  the 
defendant,  as  he  claimed  under  it ;  but  he  read  in  evidence  the  follow- 
ing deeds  and  documents,  to  show  that  the  title  to  the  premises  in 
controversy,  was  out  of  the  plaintiff  and  in  himself. 

1.  Articles  of  agreement  dated  the  10th  of  July,  1796,  between  the 
plaintiff,  Robert  Morris  and  John  Nicholson,  in  which  the  plaintiff 
sold  all  his  title  to  a  great  number  of  lots  in  the  city  of  Washington, 
for  the  consideration  specified,  reserving  all  lots  which  had  been  sold 
previously,  supposed  to  be  990,  and  also  certain  other  lots  designated. 

2.  A  deed  of  conveyance  by  the  plaintiff  to  Morris  and  Nicholson, 
in  pursuance  of  the  above  articles  of  agreement,  dated  the  13th  of 
May,  1796.  In  this  deed,  there  is  the  following  clause,  "  excepting 
nevertheless,  out  of  the  lots,  squares,  lands,  and  tenements 

above  mentioned,  all  that  square,  marked  and  *  distinguished  [  *  293  ] 
on  the  plat  of  the  said  city  of  Washington,  by  the  number 
500,  all  that  other  square  lying  next  to  and  south  of  the  said  number, 
506,  &c.,  and  excepting  also  all  such  squares,  lots,  lands,  or  tene- 
ments, as  were  either  conveyed  or  sold,  or  agreed  to  be  conveyed, 
either  by  all  or  either  of  them,  the  said  James  Greenleaf,  John  Nich- 
olson, and  Robert  Morris,  or  any  of  their  agents  or  attorneys,  to  any 
person  or  persons  whatsoever,  at  any  time  prior  to  the  10th  of  July, 
1795." 

3.  A  deed  from-  Moiris  and  Nicholson,  dated  the  26th  of  October, 
1796,  to  William  Duncanson,  William  Deakins,  Jr.,  and  Uriah  For- 
rest, for  the  consideration  of  $50,000,  for  a  great  number  of  squares 
in  Washington  city,  and  among  others,  square  75,  all  of  which 
squares  were  stated  to  be  worth  $212,068."  In  this  deed  there  is  ex- 
cepted, "  such  psirt  of  the  said  squares,  and  all,  and  every  of  them,  as 
may  h^ve  been  heretofore  sold  by  James  Greenleaf,  or  by  them  the 
said  Morris  and  Nicholson." 

4.  A  deed  from  William  Duncanson  to  Deakins  and  Forrest,  dated 
16th  of  August,  1797,  which  conveyed  to  them  all  his  interest  in  the 
squares  recited  in  the  above  deed  from  Morris  and  Nicholson. 

5.  The  last  will  and  testament  of  William  Deakins,  which  vested 
in  his  brother,  Francis  Deakins,  the  right  of  the  testator  to  the  above 
squares,  for  certain  uses  expressed  in  the  will. 

6.  A  deed  firom  Francis  Deakins  to  Uriah  Forrest,  dated  the  Slst 
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of  May,  1802,  for  lot  17,  in  square  75,  being  the  property  in  dispute, 
together  with  other  lots  in  the  same  and  other  squares. 

7.  The  following  instrument  to  Shaw  and  Birth :  "  We  agree  to 
convey  to  John  Shaw  and  James  Birth,  their  heirs  or  assigns,  the  lots 
number  16  and  17,  in  square  number  75  in  the  city  of  Washington, 
assuring  it  against  our  heirs,  and  all  persons  claiming  under  us,  on 
their  paying  two  notes  of  this  date,  each  for  $450.02,  bearing  interest 
from  and  since  the  1st  day  of  September  last  past ;  one  payable  the 
1st  of  September  next,  and  the  other  the  1st  of  September,  1801. 
Witness  our  hands  and  seals,  this  16th  of  October,  1799. 

"Uriah  Forrest,  [seal."] 
8.  A  deed  from  the  assignees  of  U.  Forrest  to  John  Shaw 
[  •  294  ]  •  and  James  Birth,  dated  23d  November,  1807,  for  the  lot  in 
controversy. 

9.  A  deed  by  the  trustee  of  Shaw  to  Birth,  the  defendant,  for  the 
same  lot,  dated  7th  of  August,  1828. 

10.  A  letter  from  Forrest  to  W.  Cranch,  the  trustee  of  Greenleaf, 
stating  that  he  had  sold  lot  17  with  others,  to  which,  he  understood, 
Cranch  had  a  claim  as  part  of  the  estate  of  Greenleaf;  and  a  prop- 
osition is  made  that,  should  the  property  eventually  be  decided  to 
belong  to  the  estate  of  Greenleaf,  the  purchase-money  should  be 
received  in  lieu  of  the  property.     This  letter  is  without  date. 

11.  The  reply  of  Mr.  Cranch,  dated  2d  November,  1799,  in  which 
he  consents  to  the  proposition  on  certain  conditions. 

Thomas  Monroe,  a  witness,  was  introduced  by  the  defendant,  who 
stated  in  substance  that  the  first  occupation  of  the  lot  in  controversy, 
known  to  him,  was  in  May,  1802.  There  was  then  a  house  on 
said  lot,  in  which  Shaw  and  Birth  resided.  This  lot  is  bounded  by 
the  main  avenue,,  leading  from  the  President's  house  to  Georgetown. 
That  the  plaintiff  was  frequently  in  the  city  in  the  years  1794  and 
1795 ;  but  witness  did  not  see  him  in  Washington  between  the  years 
1795  and  1802.  He  heard,  soon  after  the  transaction,  of  the  contract 
of  General  Walter  Stewart  with  Greenleaf,  Morris,  and  Nicholson, 
for  the  purchase  of  the  lot  in  controversy,  and  several  other  lots  and 
squares  in  Washington.  That  Stewart  built  some  houses  and  com- 
menced others,  which  were  left  unfinished  when  he  failed  in  business ; 
and  that  he  died  insolvent  sometime  about  the  year  1796.  That 
after  the  deed  from  plaintiff  to  Morris  and  Nicholson,  they  seemed 
to  have  the  management  and  control  of  the  property  conveyed  by 
that  instrument ;  and  also  to  be  generally  recognized  as  having  the 
settlement  of  the  sales  of  the  joint  property  of  Greenleaf,  Morris, 
and  Nicholson,  made  before  said  conveyance ;  and  as  having  the 
right  to  receive  the  purchase-money  from  the  several  purchasers ;  and 
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tiie  -witness  states  tiiat  one  Davis  acted  as  agent  for  General  Stewart 
respecting  his  purchases,  and  that  after  his  death  Davis  continued  to 
act  as  agent  for  his  representative. 

And  it  was  also  proved  by  defendant  that  the  said  lot  17,  in  square 
75,  was  assessed  on  the  corporation  books,  to  Shaw  and 

•  Birth,  from  the  year  1803  to  the  year  1828 ;  and  that  the  [  *  295  ] 
first  assessment  of  corporation  taxes  was  made  in  the  year 

1803.  It  was  also  proved  that  square  75  is  not  either  of  the  squares 
described  in  the  deed  from  plaintiff  to  Morris  and  Nicholson,  as  lying 
next  to,  and  south  of  square  506,  and  the  one  adjoining  that  square 
on  the  south.  Defendant  also  proved  that  Shaw  and  Birth  took  pos- 
session of  lot  17,  after  their  agreement  with  Forrest,  in  October,  1799, 
and  prior  to  that  time  it  was  under  the  superintendence  of  Joseph 
Forrest,  as  the  agent  of  U.  Forrest. 

And  the  plaintiff,  to  explain  and  rebut  the  evidence  introduced  by 
the  defendant,  proved  the  contents  of  a  written  contract  under  the 
hands  and  seals  of  Moixis,  Nicholson,  and  Greenleaf,  on  the  one  part, 
and  Walter  Stewart  of  the  other,  dated  on  the  19th  of  February, 
1795,  in  which  Morris,  Nicholson,  and  Qreenleaf  bargained  and  sold, 
and  covenanted  to  convey  to  said  Stewart,  on  the  1st  of  June  there- 
after, certain  lots  and  squares  in  the  city  of  Washington;  and 
among  others,  the  lot  now  in  controversy.  And  to  lay  the  founda- 
tion for  the  introduction  of  a  copy  of  this  agreement,  the  deposition 
of  Walter  C.  Livingston  was  read,  in  which  he  states  that  he  has 
diligently  searched,  in  various  places,  among  the  papers  of  Nichol- 
son, for  the  original  contract  with  Stewart,  without  being  able  to 
find  it.  That  Nicholson  died  some  years  ago,  insolvent  That  the 
deponent  received  from  W.  P.  Farrand,  a  paper  purporting  to  be  a 
copy  of  said  contract,  a  copy  of  which  the  deponent  annexed  to  his 
deposition. 

The  affidavit  of  the  plaintiff  was  also  read,  stating  that  duplicates 
of  the  original  agreement  with  Stewart  were  signed,  one  of  which 
was  taken  by  the  affiant  and  the  other  was  delivered  to  Stewart. 
That  the  affiant  left  his  original  with  William  Cranch,  of  Washing- 
ton city,  who  was  then  acting  as  agent  for  him,  and  he  believes 
that  the  agreement  was  delivered  to  Nicholson,  by  Cranch,  some 
time  in  the  year  1796.  That  affiant  has  never  seen  the  paper  since, 
although  he  has  made  diligent  search  for  it  among  his  own  papers, 
and  at  many  other  places  where  he  could  expect  to  find  it. 

William  Cranch,  being  sworn,  states  that  for  several  years  he 
acted  as  the  agent  of  the  plaintiff,  and  had  the  charge  of  his  papers, 
&c.      That  his   agency  extended    to   property  in   which 

•  Nicliolson  and  Morris  were  interested  with  the  plaintiff.  [  *  296  ] 
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By  means  of  this  agency  be  became  acquainted  vAih  the  trans- 
actions of  the  above  parties,  in  relation  to  their  property  in 
Washington ;  and  he  believes  that,  on  the  10th  of  July,  1795,  and 
13th  of  May,  1796,  there  was  an  existing  valid  contract  between 
Morris,  Nicholson,  and  Greenleaf,  and  the  late  General  Walter  Stew- 
art, for  the  sale,  by  the  former  to  the  latter,  of  the  lot  in  controversy. 
That  he  received  firom  Greenleaf,  then  in  Philadelphia,  in  a  letter 
dated  19th  February,  1795,  a  paper  purporting  to  be  a  copy  of  such 
an  agreement,  under  the  hands  and  seals  of  the  parties,  by  which 
the  square  75,  in  Washington,  with  other  squares,  was  contracted  to 
be  conveyed  to  Stewart,  on  or  before  the  1st  of  June,  1795.  That 
after  the  decease  of  Stewart,  George  Davis,  of  Philadelphia,  acted 
as  the  agent  of  the  representatives  of  Stewart,  in  relation  to  the 
property.  That  he  has  a  strong  impression  that  he  saw  the  original 
contract  with  Stewart ;  and  if  he  ever  had  the  original,  he  has  no 
doubt  he  compared  it  with  a  copy  which  he  had  previously  made  in 
a  book,  and  which  copy  he  sets  forth  in  his  deposition.  Various 
other  facts  are  stated  by  the  witness,  as  to  notice  given  by  him  to 
certain  purchasers,  under  Morris  and  Nicholson,  of  lots  included  in 
the  Stewart  contract,  and  which  were  excepted  in  the  deed  of  13th 
of  May,  1796,  from  the  plaintiff  to  Nicholson  and  Morris ;  but  he 
does  not  recollect  of  ever  having  given  notice  to  Shaw  and  Birth,  or 
either  of  them. 

It  was  insisted  in  the  argument  of  this  case,  that  the  copy  of  the 
Stewart  contract,  which  was  admitted  as  evidence  to  the  jury,  should 
have  been  excluded;  as  a  sufficient  foundation  for  the  admission 
of  a  copy  was  not  laid ;  and  that  the  paper  read  was  a  copy  of  a 
copy. 

This  objection  is  sufficiently  answered  by  saying,  that  the  defend- 
ant can  only  take  advantage  of  it  on  his  own  exception.  The  case 
is  now  before  the  court,  on  the  exceptions  of  the  plaintiff! 

The  evidence  being  closed,  the  plaintiff*,  by  his  counsel,  moved 
the  court  to  instruct  the  jury,  "  that  the  evidence  produced  on  the 
part  of  the  defendant  does  not  show  a  sufficient  legal  title  to  the 
premises  in  controversy  vested  in  him,  by  the  documents  and  deeds 
read  in  evidence." 

The  language  of  this  instruction  would  seem  to  imply 
[  •  297  ]  that  *  to  make  good  his  defence,  the  defendant  must  estab- 
lish a  legal  title  in  himself; 

When  this  case  was  before  the  court  on  the  former  writ  of  error,  the 
defendant  insisted  that  the  deed  from  the  plaintiff  to  Nicholson  and 
Morris  showed  an  outstanding  title;  the  court  said:  "  The  defendant 
Bets  up  no  title  in  himself,  but  seeks  to  maintain  his  possession  as  a 
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mere  intrader,  by  setting  up  a  title  in  third  persons  with  whom  he 
has  no  privity.  In  such  a  case  it  is  incumbent  upon  the  party  set- 
ting up  the  defence,  to  establish  the  existence  of  such  an  outstand- 
ing title,  beyond  controversy." 

The  court  do  not  say  that  the  defendant  could  not  show  an  out- 
standing title  unless  he  exhibited  some  evidence  of  title  in  himself; 
but  that  where  an  intruder  relies  upon  an  outstanding  title,  he  must 
establish  it  beyond  controversy. 

In  the  present  case,  the  defendant  gave  in  evidence  to  the  jury,  a 
deed  of  conveyance  firom  Morris  and  Nicholson,  to  Duncanson, 
William  Deakins,  Jr.,  and  Uriah  Forrest,  which  covered  the  property 
in  controversy,  unless  it  was  excluded  by  the  exception  of  "  such 
parts  of  the  said  squares,  and  all  and  every  of  them,  as  may  have 
been  heretofore  sold."  And  also  a  deed  firom  Duncanson  to  Deakins 
and  Forrest,  and  a  deed  firom  the  devisee  of  Deakins  to  Forrest,  and 
a  deed  from  the  assignees  of  Forrest  to  Shaw  and  Birth ;  and  also 
a  deed  executed  subsequently  to  the  commencement  of  the  action, 
firom  the  trustee  of  Shaw  to  Birth. 

From  this  exhibition  of  title,  it  appears  that  the  defendant.  Birth, 
had  a  legal  title  to  one  half  of  the  lot  in  controversy  when  the  suit 
was  commenced;  unless  it  was  excluded  by  the  exception  in  the 
deed  from  the  plaintiif  to  Morris  and  Nicholson.  And,  whether 
this  exception  excludes  the  lot,  depends  upon  other  evidence  than 
that  which  the  deeds  referred  to  afford ;  and  of  the  effect  of  which, 
a  part  of  it  being  in  parol,  the  jury  are  the  proper  judges.  It  would 
seem,  therefore,  that  the  circuit  court,  when  requested  to  instruct  the 
jury  that  the  defendant  had  not  proved  a  sufficient  legal  title  in 
himself,  very  properly  refused  to  give  the  instruction. 

But  the  court,  upon  the  prayer  of  the  defendant's  counsel,  gave 
the  following  instruction :  "  K  the  jury  should  believe  firom 
the  evidence  that  prior  to  October,  1799,  Uriah  Forrest  •was  [  *298  ] 
in  possession  of  the  premises  in  the  declaration  mentioned, 
and  that  he  agreed  to  sell  the  same  to  Shaw  and  Birth  on  the  16th 
of  October,  1799 ;  and  that  said  Shaw  and  Bii*th,  and  the  defendant 
claiming  under  them,  have  been  in  possession  of  the  same  ever  since, 
and  that  they  have  paid  the  taxes  on  the  same  to  the  corporation  of 
Washington  ever  since  1803,  when  city  property  was  first  assessed ; 
and  that  no  claim  or  demand  for  said  premises  was  ever  made  upon 
them  or  said  defendant,  until  the  bringing  of  this  suit  in  1818 ;  then 
it  is  competent  for  the  jury  to  presume  that  the  title  to  said  premises 
passed  from  said  James  Greenleaf,  by  the  deed  of  the  13th  of  May, 
1796 ;  and  that  the  said  premises  were  not  included  in  any  of  the 
exceptions  of  said  deed." 

31* 
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All  the  facts  hypothetically  stated  in  this  instraction  may  be 
admitted,  and  yet  the  conclusion  attempted  to  be  deduced  from  them 
does  not  necessarily  follow. 

The  possession  of  the  defendant  did  not  enable  him  to  plead  in 
bar  the  statute  of  limitations ;  nor  had  the  ordinary  time  elapsed 
which  authorizes  the  presumption  of  a  title.  That  the  length  of 
possession,  and  the  other  facts  stated  in  the  instruction  were  proper 
subjects  of  consideration  for  the  jury,  may  be  admitted ;  but  the 
objection  to  the  instruction  is,  that  it  was  founded  on  only  a  part  of 
the  evidence  in  the  case. 

It  does  not  embrace  any  of  the  facts  brought  before  the  jury  by 
the  plaintiff,  in  relation  to  the  contract  with  Stewart  This  contract 
was  introduced  to  show  that  in  February,  1795,  the  lot  in  dispute 
was  sold  to  Stewart,  and  was  consequentiy  within  the  exception  of 
<'  all  such  squares,  lots,  lands,  or  tenements  as  were  either  conveyed, 
or  sold,  or  agreed  to  be  conveyed,"  which  was  contained  in  the  deed 
from  the  plaintiff  to  Morris  and  Nicholson,  of  the  13th  of  May, 
1796. 

It  is  incumbent  on  the  defendant,  who  claims  under  this  deed,  to 
show  that  the  lot  in  question  does  not  come  within  the  exception. 
And  the  plaintiff  may  show  that  it  does  come  within  the  exception ; 
and,  consequently,  that  no  title  to  this  lot  passed  by  the  above  deed. 
And  if  no  title  passed  out  of  the  plaintiff  under  this  deed,  then  the 
fee  remains  in  him,  and  he  has  a  right  to  recover  possession  of  the 
premises. 

This  was  the  main  point  in  the  case ;  but  the  evidence,  which, 
the  plaintiff  insisted,  proved  the  lot  in  controversy  to  be 
[•299]  •within  the  exception,  was,  by  the  instruction,  excluded 
from  the  consideration  of  the  jury.  They  were  authorized 
to  presume  a  conveyance  of  the  lot,  by  the  deed  of  1796,  upon  the 
existence  of  facts  wholly  disconnected  with  Stewart's  contract;  and 
the  existence  of  which  might  be  admitted  without  impairing  the 
force  of  that  contract  This  was  clearly  erroneous.  It  was  proper 
for  the  jury  to  consider  this  contract  connected  with  the  other  evi- 
dence, and  to  draw  their  conclusions,  not  from  a  part,  but  the  whole 
of  the  facts  in  the  cause. 

The  counsel  for  the  plaintiff  further  prayed  the  court  to  instruct 
the  jury  that,  **  the  evidence  was  not  sufficient  to  prove  that  the  said 
contract  between  Morris,  Nicholson,  and  Greenleaf,  on  the  one  part, 
and  W.  Stewart  on  the  other,  had  been  annulled  or  rescinded  be- 
tween the  parties,  at  any  time  prior  to  'the  execution  of  the  deed  by 
the  plaintiff  to  Morris  and  Nicholson,  in  May,  1796." 

If  tlus  instruction  be  considered  as  asking  the  court  to  determine 
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on  thi)  effect  of  the  evidence,  it  was  properly  refused.  It  is  the  prov- 
ince of  the  jury  to  weigh  and  decide  on  the  suflGlciency  of  the  evi- 
dence ;  and  from  the  words  of  the  instruction  it  would  seem  to  be 
conceded,  that  there  was  some  evidence  of  the  rescission  of  the  con- 
tract, as  the  court  were  asked  to  instruct  the  jury  that  the  evidence 
was  not  sufficient  to  prove  the  fact  Where  there  is  no  evidence 
tending  to  prove  a  particular  fact,  the  court  are  bound  so  to  instruct 
the  jury,  when  requested ;  but  they  cannot  legally  give  any  instruc- 
tion which  shall  take  from  the  jury  the  right  of  weighing  the  evi- 
dence and  determining  what  effect  it  shall  have.  In  this  view  the 
circuit  court  did  not  err  in  refusing  the  above  instruction. 

As  the  instruction  given  on  the  prayer  of  the  defendant,  was 
founded  on  a  part  of  the  evidence  only,  the  judgment  of  the  circuit 
court  must  be  reversed,  and  the  cause  remanded  for  further  proceed- 
ings. 

10 P.  80;  8H.  C2;  1  B.  89. 


Henry  Beard,  William  A.  Beard,  Lewis  Hawkins  and  Mart 
his  Wife,  v.  John  Rowan. 

9  P.  301. 

A  devise  to  A,  "  should  he  become  a  citizen  of  the  United  States,  or  be  otherwise  qualified 
to  hold  real  estate  before  his  death,"  is  a  good  executory  devise,  depending  on  a  contiu« 
gencj  not  too  remote. 

The  act  of  Kentucky  of  December,  18,  1800,  is  both  prospective  and  retrospective,  and  em- 
braces aliens  who  after  its  passage  shall  have  resided  two  years  within  the  State* 

The  preamble  of  an  act  may  be  resorted  to,  to  aid  in  the  construction  of  the  enacting  clause, 
when  any  ambiguity  exists. 

The  case  is  stated  in  the  opinion  of  the  court. 
Peters  and  Loughboroughj  for  the  plaintij£ 
Hardin  and  Sergea/nt^  contra. 

*  Thompson,  J.,  delivered  the  opinion  of  the  court.  [  *  313  ] 

This  cause  comes  up  on  a  writ  of  error  from  the  circuit 
court  of  the  United  States,  for  the  district  of  Kentucky. 

It  is  a  writ  of  right  for  the  recovery  of  a  piece  or  tract  of  land,  the 
title  to  which  is  admitted  to  have  been  duly  and  legally  vested  in 
John  Campbell.  Both  parties  claim  under  the  will  of  John  Camp- 
bell, as  the  source  of  title. 

The  demandants  claim  under  a  deed  from  Richard  Taylor,  the 
surviving  executor  of  John  Campbell,  bearing  date  the  21st  of  April, 
1826,  to  Joseph  Beard,  Elizabeth  Megowan,  and  the  heirs  of  WU- 
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liam  Beard.  The  tenant  claims  under  a  devise  in  the  will  of  John 
Campbell;  and  the  decision  of  the  case  depends  mainly  upon  the 
construction  to  be  given  to  this  devise. 

The  evidence  in  the  cause  being  closed,  each  of  the  parties  moved 

the  court  for  instructions  to  the  jury.     The  demandants  prayed  the 

court  to  instruct  the  jury,  that  unless  they  find  from  the  evidence, 

that  the  surviving  trustee  of  Colonel  Campbell's  will  con- 

[  *  314  ]  veyed  *  by  deed  the  land  in  contest  to  Allen  Campbell,  the 

law  is  for  the  demandants. 

That  unless  they  find,  from  the  evidence,  that  Allen  Campbell  was 
naturalized,  according  to  the  laws  of  the  United  States,  that  the  law 
is  with  the  demandants. 

That  from  the  facts  agreed,  and  the  evidence  offered,  the  law  is  lor 
the  demandants,  and  that  they  ought  to  find  accordingly. 

These  instructions  the  court  refused  to  give ;  but,  on  the  prayer  of 
the  tenant,  gave  the  following  instructions :  — 

That  the  premises  in  question  passed  in  fee  to  Allen  Campbell,  the 
half  brother  of  John  Campbell,  under  the  will ;  and  at  the  death  of 
the  said  Allen,  passed  by  descent  from  him  to  Robert  Campbell  and 
Sarah  Beard ;  and  from  him,  Robert  Campbell,  to  her,  Sarah  Beard; 
provided  the  jury  believed,  1.  That  John  Campbell  was  a  citizen  of 
the  United  States,  and  died  in  October,  1799,  and  had  never  been 
married.  2.  That  the  said  Allen  Campbell  came  to  the  State  of 
Kentucky  in  December,  1799,  and  continued  to  reside  therein  until 
September,  1804,  and  then  died  intestate,  and  had  never  been 
married.  3.  That  the  said  Robert  Campbell  was  a  citizen  of  the 
United  States,  and  half  brother  of  the  said  Allen ;  that  Sarah  Beard 
was  half  sister  of  the  said  Allen,  and  came  to  Kentucky  in  October, 
1800 ;  and  continued  to  reside  therein  until  the  death  of  the  said 
Allen ;  that  the  said  Robert  Campbell  died  in  August,  1805,  intes- 
tate, and  has  never  been  married ;  and  that  the  said  Sarah  Beard 
was  the  sister  of  the  said  Robert  Campbell. 

The  material  facts  in  this  case  are  not  at  all  drawn  in  question. 
They  are  agreed  upon  by  a  stipulation  contained  in  the  record.  And 
we  must  at  all  events  assume,  for  the  purpose  of  the  present  decision, 
that  the  jury  have  found  all  the  facts,  hypothetically  put  by  the  court 
in  the  instruction  given  to  them ;  and  upon  the  assumption  of  which 
the  court  instructed  the  jury,  that  in  point  of  law  the  demandants 
were  not  entitled  to  recover ;  and  whether  this  instruction  was  cor- 
rect, is  the  question  now  before  the  court. 

Upon  the  argument  here,  several  objections  have  been  made  to 
the  right  of  the  demandants  to  recover  in  this  action,  claiming,  as 
they  do  different  titles,  which  cannot,  as  is  alleged,  be  set  up  under 
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a  joint  action  in  this  manner.     This,  however,  is  *  rather  [  *  315  ] 
matter  of  form  ;  and  as  the  case  is  before  us  on  the  merits, 
and  has  been  fiilly  argued,  we  pass  by  this  objection  without  stop- 
ping to  inquire  whether  it  was  well  founded  or  not. 

The  clause  in  the  will  of  John  Campbell,  upon  which  the  right  to 
the  land  in  question  depends,  is  as  follows :  — 

"And  if  within  that  time,  my  said  half  brother,  Allen  .Campbell, 
shall  become  a  citizen  of  the  United  States,  or  be  otherwise  qualified 
by  law  to  take  and  hold  real  estate  within  the  same,  I  then  direct  that 
my  said  trqstees,  or  the  survivor  or  survivors  of  them,  shall  convey  to 
him,  my  said  half  brother,  Allen  Campbell,  his  heirs  or  assigns,  in  fee- 
simple,  all  the  lands  hereinbefore  described  in  this  devise.  But  if 
my  said  half  brother  shall  not,  within  the  time  aforesaid,  become  a 
citizen  as  aforesaid,  I  then  direct  that  my  said  trustees,  or  the  survi- 
vor or  survivors  of  them,  shall  sell  and  dispose  of  the  said  lands, 
hereby  directed  to  be  conveyed  to  him,  on  two  years'  credit;  with 
interest  from  the  date,  to  be  paid  annually.  And  the  money  and 
interest  arising  from  such  sale,  to  be  transmitted  to  my  said  half 
brother,  to  whom  I  give  and  bequeathe  the  same." 

The  testator  then  provides  for  the  disposition  of  these  lands,  and 
the  proceeds  thereof,  in  case  his  said  half  brother  shall  die  before  the 
expiration  of  the  aforesaid  term  of  five  years  after  his  arrival  at  the 
age  of  twenty-one  years ;  and  then  adds  the  following  clause :  — 

"  But  should  my  said  half  brother  become  a  citizen  of  the  United 
States  of  America,  or  be  otherwise  qualified  to  hold  real  estate 
within  the  same,  before  his  death  ;  it  is  then  my  will  and  desire,  that 
he  shall  have  the  sole  and  absolute  disposal  of  all  the  estate  herein 
before  devised  and  bequeathed  to  him,  notwithstanding  he  may  not 
have  obtained  deeds  therefor  firom  my  said  trustees." 

It  is  contended  on  the  part  of  the  demandants,  that  under  this 
will,  the  legal  estate  of  the  land  in  question  is  vested  in  the  execu- 
tors and  trustees ;  and  that  Allen  Campbell  did  not  take  any  legal 
estate  under  the  will,  and  could  not  acquire  it,  except  by  deed  from 
the  trustees  or  the  survivor  of  them.  And  they  contend  that  Richard 
Taylor  was  such  survivor ;  and  they  claim  under  the  deed  from  him 
of  the  21st  of  April,  1826.  But  if  Richard  Taylor  had  no  authority 
to  convey  this  land,  the  demandants  fail  entirely  to  show 
any  title  whatever  in  the  *  land.  His  authority  to  convey  [  *  316  ] 
the  land  lies  at  the  foundation  of  the  right  set  up  by  them. 

Richard  Taylor  is  not  named  as  one  of  the  trustees.  The  trustees 
named  are,  James  MilUgan,  Charles  Simms,  William  Elliot,  and 
Philip  Ross ;  who  are  also  appointed  executors ;  and  to  whom  the 
testator  devises  his  estate,  both  real  and  personal,  in  trust  for  the 
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uses  and  purposes  provided  and  declared  in  his  will.  It  is  true  that 
he  afterwards,  in  a  codicil,  names  Richard  Taylor  as  one  of  his 
executors.  But  the  estate  was  vested  in  the  other  executors  named 
as  trustees ;  and  Taylor,  in  his  capacity  merely  as  executor,  acquired 
no  title  to  the  land,  or  any  authority  to  sell  it 

But  it  is  unnecessary  to  rest  the  case  upon  this  point,  as  it  is  ver}' 
clear  that,  under  the  will  of  John  Campbell,  his  half  brother,  Allen 
Campbell,  took  an  estate  in  fee-simple,  as  an  executory  devise,  with- 
out any  deed  from  the  trustees. 

The  intention  of  the  testator  in  this  respect  cannot  be  mistaken. 
Allen  Campbell  was  an  alien,  and  was  not,  or  might  not  be  qualified 
to  take  and  hold  real  estate.  The  title  was  accordingly  vested  in 
trustees,  with  directions  to  convey  the  same  to  him,  when  he  should 
become  qualified  by  law  to  take  and  hold  the  same.  And  if  he 
should  not,  within  a  specified  time,  become  qualified  to  take  and  hold 
real  estate,  the  trustees  are  directed  to  sell  the  land,  and  transmit  the 
avails  thereof  to  the  said  Allen  Campbell ;  thus  providing  for  all 
supposed  contingences  with  respect  to  the  situation  of  the  devisee, 
and  to  enable  him  to  receive  the  benefit  of  the  devise.  But  that  his 
right  and  title  to  this  estate  might  not  at  all  depend  upon  the  trustees, 
he  devises  the  land  directly  to  the  said  Allen  Campbell,  if  he  should 
at  any  time  before  his  death  become  a  citizen  of  the  United  States, 
or  be  otherwise  qualified  to  hold  real  estate ;  notwithstanding,  he 
may  not  have  obtained  deeds  therefor  from  his  said  trustees. 

This  was  a  good  executory  devisej  depending  on  the  contingency 
of  his  becoming  a  citizen  of  the  United  States  or  otherwise  qualified 
to  hold  real  estate.  This  contingency  was  not  too  remote.  It  must 
necessarily,  not  only  from  the  nature  of  the  contingency,  but  by  ex- 
press limitation  in  the  devise,  happen  in  the  lifetime  of  the  devisee, 
if  ever.  And  upon  the  happening  of  this  contingency,  there 
[  •  317  ]  can  be  no  •doubt  but  the  devisee  took  an  estate  in  fee.  The 
words  in  the  will  are  amply  sufiicient  to  pass  an  estate  in 
fee.  And  the  only  remaining  inquiry  is,  whether  Allen  Campbell, 
before  his  death,  became  qualified  to  take  and  hold  real  estate,  in  the 
State  of  Kentucky.  And  this  will  depend  upon  the  act  of  the  legis- 
lature of  that  State,  passed  on  the  18th  of  December,  1800,  which  is 
as  follows :  "  Whereas,  by  the  laws  now  in  force  in  this  common- 
wealth, aliens  cannot  hold  lands  therein,  and  whereas  it  is  considered 
the  true  interest  of  this  State  that  such  prohibitions  be  done  away. 
Be  it  therefore  enacted,  &c.,  that  any  alien,  other  than  alien  enemies, 
who  shall  have  actually  resided  within  this  commonwealth  two  years, 
shall,  during  the  continuance  of  his  residence  herein,  after  the  said 
period,  be  enabled  to  hold,  receive,  and  pass  any  right,  title,  or  inter- 
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est,  to  any  lands  or  other  estate  known,  within  this  commonwetilth, 
in  the  same  manner,  and  under  the  same  regulations,  as  the  citizens 
of  this  State  may  lawfully  do."     2  Littell's  Laws,  400. 

The  evidence  in  the  record  shows,  and  it  is  so  found  by  the  jury, 
that  Allen  Campbell  came  to  the  State  of  Kentucky,  in  December, 
1799,  and  continued  to  reside  therein  until  September,  1804,  when 
he  died  intestate,  never  having  been  married.  It  is  argued,  on  the 
part  of  the  demandants,  that  this  law  only  embraces  aliens  who  shall 
have  resided  within  the  State  two  years  before  the  passing  of  the 
act ;  and  does  not  therefore  reach  the  case  of  Allen  Campbell. 

This  is  certainly  too  narrow  an  interpretation  of  this  law,  to  meet 
the  obvious  intention  of  the  legislature ;  even  admitting  that  such  is 
the  strict  grammatical  construction. 

The  preamble  in  the  act  may  be  resorted  to,  to  aid  in  the  construc- 
tion of  the  enacting  clause,  when  any  ambiguity  exists.  That  pre- 
amble evidently  shows  that  the  intention  of  the  legislature  was  to 
make  a  general  provision  for  removing  the  disability  of  aliens  to  hold 
real  estate,  and  this,  founded  upon  state  policy,  doubtless  for  the  pur- 
pose of  encouraging  the  settlement  of  the  country ;  and  this  object 
would  be  in  a  great  measure  defeated  by  restricting  the  act  to  aliens 
who  shall  have  resided  two  years  in  the  State,  before  the  passing  of 
the  act.  The  condition  upon  which  aliens  are  placed  on  the  same 
footing  with  citizens,  with  respect  to  the  right  of  holding 
and  *  disposing  of  land,  is  a  two  years'  residence  within  the  [  *  31ti  ] 
State ;  and  the  full  effect  and  benefit  of  the  act,  and  the 
dear  intention  of  the  legislature,  require  a  construction  which  gives 
to  it  a  prospective  as  well  as  retrospective  application.  And,  under 
this  construction,  Allen  Campbell  became  qualified  to  take  and  hold 
the  title  to  the  land  in  question,  and  pass  the  same ;  in  the  same 
manner  as  if  he  had  been  a  citizen  of  the  State.  No  constitutional 
objection  can  be  made  to  this  act.  It  does  not  profess  to  naturalize 
aliens.  It  is  not  necessary  that  they  should  be  made  citizens,  in 
order  to  hold  and  pass  real  estate ;  and  the  condition  upon  which  this 
may  be  done,  is  a  matter  resting  entirely  with  the  state  legislature. 
We  are,  accordingly,  unanimously  of  opinion  that  the  judgment  of 
the  circuit  court  is  correct;  and  it  is  accordingly  affirmed. 


Thb  United  States,  Plaintiffs  in  Error,  v.  William  L.  Robeson. 

9"  P.  319. 
A  claim  for  unliquidated  damages,  or  a  claim  of  which  the  defendant  has  become  tho 
eqnitable  owner  by  assignment,  cannot  be  allowed  as  credits  in  an  action  by  the  United 
States  against  a  receiver  of  public  money;  and  the  practice  of  the  state  courts,  or  th« 
proTisions  of  state  laws,  can  have  no  effect  thereon. 
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The  case  is  stated  in  the  opinion  of  the  court 

ButleTy  (attorney-general,)  for  the  United  States. 

No  counsel  contrd. 

[  *  323  ]       *  JVTLean,  J.,  delivered  the  opinion  of  the  court 

The  plaintiifs  brought  their  action  against  the  defendant, 
in  the  district  court  of  Louisiana,  to  recover  a  balance  of  public 
money  which  remained  in  his  hands  as  late  assistant  deputy  quarter- 
master-general. The  pleadings  being  made  up,  the  cause 
[  *  324  ]  was  submitted  to  a  jury,  who  rendered  a  verdict  for  a  *  sum' 
less  by  $1,007,  than  the  reported  balance  at  the  treasury 
department. 

This  difference  was  produced  by  certain  decisions  of  the  court,  on 
the  trial,  and  to  which  exceptions  were  taken.  And  these  exceptions 
are  now  brought  before  this  court  by  a  writ  of  error. 

In  the  first  bill  of  exceptions,  it  appears,  the  defendant  gave  in  evi- 
dence certain  depositions,  to  prove  the  amount  of  loss  and  damage 
sustained  by  the  owners  of  the  schooner  Experiment,  on  a  voyage 
from  New  Orleans  to  Appalachicola,  with  troops  and  stores  for  the 
government  of  the  United  States ;  and  also  a  certain  instrument,  by 
which  the  owners  of  the  said  schooner  Experiment  transferred  to  the 
defendant  their  claims  for  compensation  upon  the  United  States,  &c. 

And  in  the  third  bill  of  exceptions,  the  district  attorney  prayed  the 
court  to  instruct  the  jury  that  the  above  claim  could  not  be  pleaded 
by  the  defendant  as  a  set-ofF  in  this  action,  which  prayer  was  refused. 

The  first  question  which  arises  on  these  exceptions  is,  whether  a 
claim  which  has  been  transferred  to  the  defendant,  forms  a  proper 
subject  of  set-ofF,  under  the  acts  of  congress,  to  a  demand  of  the  gov- 
ernment If  this  question  shall  be  decided  in  the  negative,  it  will 
not  be  necessary  to  inquire  whether  the  claim  in  itself  constitutes  a 
proper  item  of  set-off.  It  seems  to  have  been  presented  to  the  proper 
accounting  officer  of  the  government  as  a  credit,  and  that  he  refused 
to  allow  it 

This  is  a  question  which  arises,  exclusively,  under  the  acts  of  con- 
gress, and  no  local  law  or  usage  caji  have  any  influence  upon  it  The 
rule  as  to  set-off  in  such  cases  must  be  uniform  in  the  different 
States ;  for  it  constitutes  the  law  of  the  courts  of  the  United  States, 
in  a  matter  which  relates  to  the  federal  government. 

Where  a  defendant  has  in  his  ovni  right  an  equitable  claim  against 
the  government,  for  services  rendered  or  otherwise,  and  has  presented 
it  to  the  proper  accounting  officer  of  the  government,  who  has  refused 
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to  alJow  it;  he  may  set  up  the  claim  as  a  credit  on  a  writ  brought 
against  him  for  any  balance  of  money  claimed  to  be  due 
by  the  government.  And  *  where  the  vouchers  were  not  in  [  *  325  ] 
the  power  of  the  defendant  before  the  trial,  or,  from  the 
peculiar  circumstances  of  the  case,  a  presentation  of  the  claim  to  the 
treasury  could  not  be  required,  the  offset  may  be  submitted  for  the 
action  of  the  jury.  But  a  claim  for  unliquidated  damages  cannot  be 
pleaded  by  way  of  a  set-off,  in  an  action  between  individuals ;  and 
the  same  rule  governs  in  an  action  brought  by  the  government. 

There  is  no  law  of  congress  which  authorizes  the  assignment  of 
claims  on  the  United  States ;  and  it  is  presumed,  if  such  assignment 
is  sanctioned  by  the  treasury  department,  it  is  only  viewed  as  an 
authority  to  receive  the  money,  and  not  as  vesting  in  the  assignee  a 
legal  right.  But  whatever  may  be  the  usage  of  the  treasury  depart- 
ment on  this  subject,  it  is  clear  that  such  an  assignment,  as  between 
individuals,  on  common  law  principles,  cannot  be  regarded  as  trans- 
ferring to  the  assignee  a  right  to  bring  an  action  at  law,  on  the  ac- 
count, in  his  own  name ;  or  to  plead  it,  by  way  of  set-off,  to  an  action 
brought  against  him,  either  by  an  individual  or  the  government. 

The  claim  set  up  by  the  defendant  as  a  set-off  in  this  case,  may 
have  been  fairly  obtained ;  and,  indeed,  such  is  the  presumption,  in 
the  absence  of  all  evidence  going  to  impeach  the  assignment  or  the 
consideration  on  which  it  was  made ;  but  the  assignee,  not  holding 
the  legal  rights  cannot  assert  the  claim  as  a  set-off  in  this  action. 

If  any  individual  who  holds  in  his  hands  public  money,  could  de- 
fend himself  against  an  action  brought  by  the  government,  by  pur- 
chasing claims  against  it,  he  might  speculate  on  such  claims  to  al- 
most any  extent.  This  practice'  would  be  as  impolitic  for  the  gov- 
ernment, as  it  would  be  injurious  to  individuals. 

The  practice  of  the  state  courts,  which  has  been  adopted  under  the 
act  of  congress  of  1824,'  for  the  courts  of  the  United  States  in  Louis- 
iana, cannot  affect  the  point  under  consideration.  For,  if  it  were 
made  to  appear  that  under  the  laws  of  that  State  an  open  account 
is  assignable,  so  as  to  enable  the  assignee  to  bring  an  action  in  his 
own  name,  or  to  plead  the  account  by  way  of  set-off,  it  could  not  be 
done  in  the  present  case. 

The  principles  involved  in  this  case  are  connected  with  the  fiscal 
action  of  the  government,  and  they  cannot  depend  either  upon  the 
local  practice  or  law  of  any  State. 

•  The  second  bill  of  exceptions  states  that,  "  on  the  trial  [  *  326  ] 
of  this  cause,  a  certain  charter-party  or  instrument  marked 

^  4  Stats,  at  Large,  62. 
VOL.  XI.  32  r^  T 
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B,  &c.,  and  by  which  the  steamboat  Tennessee  was  chartered  for  the 
conveyance  of  a  detachment  of  troops  under  the  command  of  Colonel 
Arbuckle,  was  oifered  in  evidence ;  that,  by  said  charter-party,  it  was 
agreed  that,  if  a  larger  quantity  of  baggage  and  stores  should  be  car- 
ried  in  said  boat  than  was  stipulated  in  said  charter-party,  that 
freight  should  be  paid  on  the  same,  on  the  production  of  the  certifi- 
cate of  the  said  commanding  officer.  Colonel  Arbuckle.  The  defend- 
ant offered  in  evidence  the  deposition  of  witnesses  to  prove  the  carry- 
ing, by  the  said  steamboat  Tennessee,  of  a  greater  quantity  of 
baggage  and  stores  than  that  stipulated  in  the  charter-party ;  to  the 
introduction  of  which  testimony  the  district  attorney  objected ;  be- 
cause, under  the  terms  of  the  said  charter-party,  no  other  evidence 
than  the  certificate  of  the  said  Colonel  Arbuckle  could  be  received  to 
establish  the  claim  to  surplus  freight ;  but  the  court  overruled  the  ob- 
jection, and  admitted  the  evidence." 

In  the  charter-party,  it  is  agreed  that  Breedlove,  Bradford,  and 
Robeson  should  transport,  unavoidable  accidents  excepted,  a  part  of 
the  seventh  regiment  of  infantry,  under  the  command  of  Colonel  TSIL 
Arbuckle,  and  their  baggage,  together  with  a  quantity  of  stores,  not 
to  exceed  the  bulk  of  800  barrels,  to  the  port  of  Arkansas,  &c.  "  For 
the  true  and  faithful^  performance  of  the  above,  certificates  of  which 
to  be  given  by  Colonel  M.  Arbuckle,  or  officer  commanding,  the 
party  of  the  second  part  binds  himself,  as  agent  of  the  United  States, 
to  pay,"  &c. 

And  on  the  charter-party  is  indorsed :  ^*  it  is  understood  that,  for 
ail  stores,  &c.,  above  the  quantity  specified,  the  same  rate  shall  be 
paid,  upon  producing  duplicate  specified  certificates  of  the  command- 
ing officer."  ' 

The  following  certificate  of  Colonel  Arbuckle  was  indorsed  on  the 
charter-party :  "  I  certify  that  Captain  A.  B.  Bradford  did,  in  com- 
pliance with  the  foregoing  agreement,  transport  from  New  Orleans 
to  this  place  a  part  of  the  seventh  regiment  of  infantry,  amounting 
to  199,  with  a  suitable  number  of  officers  and  their  baggage ;  and 
that  he  did  also  transport  30  men  of  the  seventh  regiment,  not  be- 
longing to  the  Arkansas  command,  from  New  Orleans  to 
[  *  327  ]  the  *  mouth  of  Red  River.  The  boat  was  detained  at  Baton 
Rouge  about  nine  hours,  and  at  the  mouth  of  Red  River 
about  twenty  hours.  Captain  Bradford  furnished,  for  the  use  of  the 
troops,  six  cords  of  wood,  for  which  he  is  entitled  to  compensation." 

As  it  appears  in  the  record  that  payment  has  been  made  for  the 
services  covered  by  the  above  certificate,  the  evidence  which  was  ad- 
mitted to  be  given  to  the  jury,  it  is  presumed,  must  have  been  to 
show  the  transportation  of  freight  or  men,  in  addition  to  that  which 
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is  certified  by  Colonel  Arbuckle.     And  the  question  as  to  the  legal- 
ity of  this  evidence  is  raised. 

It  appears  that  the  agent  of  the  government  expressly  stipulated 
to  pay  the  money  under  the  contract,  on  the  certificate  of  Colonel 
Arbuckle,  or  the  officer  commanding  the  party.  And  for  any  addi- 
tional services,  to  those  provided  for  in  the  contract,  payment  was  to 
be  made  at  the  same  rate,  <^upon  producing  duplicate  specified  cer- 
tificates of  the  commanding  officer/' 

It  does  not  appear  that  any  excuse  was  offered  why  these  certifi- 
tetes  were  not  procured ;  and  the  question  is,  whether  the  claimant, 
at  his  option,  can  establish  his  claim  by  other  evidence.  The  con- 
tract is  a  law  between  the  parties  in  this  respect ;  as  they  expressly 
agree  that  the  amount  of  the  service  shall  be  established  by  the  cer- 
tificates of  the  commanding  officer.  Can  it  be  established  in  any 
other  manner,  without  showing  the  impracticability  of  obtaining  the 
certificates  ?  Is  not  this  part  of  the  contract  as  obligatory  as  any 
other  part  of  it ;  and  if  so,  is  not  the  obtaining  of  the  certificates  a 
condition  precedent  to  the  payment  of  the  money  ?    • 

Where  the  parties  in  their  contract,  fix  on  a  certain  mode  by  which 
the  amount  to  be  paid  shall  be  ascertained,  as  in  the  present  case, 
the  p&urty  that  seeks  an  enforcement  of  the  agreement,  must  show 
that  he  has  done  every  thing  on  his  part  which  could  be  done  to 
carry  it  into  effect  He  cannot  compel  the  payment  of  the  amount 
claimed,  unless  he  shall  procure  the  kind  of  evidence  required  by  the 
contract,  or  show  that,  by  time  or  accident,  he  is  unable  to  do  so. 
And  as  this  was  not  done  by  the  defendant  in  the  district  court,  no 
evidence  to  prove  the  service,  other  than  the  certificates,  should  have 
been  admitted  by  the  court. 

Had  the  defendant  proved  that  application  had  been 
made  *  to  the  commanding  officer  for  the  proper  certificates,  [  *  328  J 
and  that  he  refused  to  give  them,  it  would  have  been  proper 
to  receive  other  evidence  to  establish  the  claim. 

Other  exceptions  were  taken  to  the  rulings  of  the  court  in  the 
course  of  the  trial,  but  as  they  relate  to  the  assigned  claim  set  up  by 
the  defendant,  it  cannot  be  necessary  to  consider  them. 

On  the  grounds  that  the  district  court  permitted  the  assigned  ac- 
count to  be  given  in  evidence  by  the  defendant  as  a  set-off,  and 
allowed,  under  the  circumstances  stated,  other  evidence  than  the 
certificates  of  the  commanding  officer  to  prove  the  transportation 
account,  the  judgment  below  must  be  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

6H.801;  8H.88;  6  Wal.  484. 
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Joseph  D.  Beers,  William  L.  Booth,  and  Isaac  B.  St.  John,  Plain- 
tiffs in  Error,  v,  Richard  Haughton. 

9  P.  329. 

The  responeihilitj  of  special  bail  depends,  not  merely  on  the  terms  of  the  bail-pieoe,  bat  abo 
upon  the  rules  of  the  court  and  the  principles  of  law  applicable  thereto. 

Bail  is  not  definitively  fixed,  even  at  common  law,  by  a  return  of  non  est. 

If  bail  have  a  legal  right  to  a  discharge,  they  may  apply  to  the  couit  to  have  exonerttur  en- 
tered, or  may  plead  the  matter  in  bar  when  a  suit  is  brought 

Where  the  principle,  if  surrendered,  would  be  entitled  to  an  immediate  and  unconditional  dis- 
charge, the  bail  may  have  relief  without  a  surrender. 

The  right  to  imprison  a  debtor  constitutes  no  part  of  the  contract,  and  a  dischaige  there- 
from does  not  impair  its  obligation. 

State  laws,  proprio  vigore,  cannot  affect  the  process  or  proceedings  of  the  courts  of  the  United 
States. 

Under  the  act  of  May  8,  1792,  §  2,  (1  Stats,  at  Large,  276,)  the  courts  of  the  United  States 
may,  by  their  rules,  not  only  alter  the  forms,  but  the  effect  and  operation  of  the  process, 
whether  mesne  or  final,  and  the  modes  of  proceeding  under  it.  So  of  the  Process  Act  of 
May  19,  1828,  (4  Stats,  at  Large,  278.) 

The  case  is  stated  in  the  opinion  of  the  court. 

Chester^  Caswell^  and  Starry  for  the  plaintiff. 

FoXj  contra. 

[  •  355  ]       *  Story,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  judgment  of  the  circuit  court 
of  the  district  of  Ohio. 
[  *  366  ]  *  The  material  facts  are  these :  In  June,  1830,  the  plain- 
tiffs in  error  (who  are  citizens  of  New  York)  brought  an  ac- 
tion of  assumpsit  in  the  circuit  court  of  Ohio,  against  one  Joseph  Har- 
ris amd  Cornelius  V.  Harris,  and  at  the  December  term  of  the  court, 
recovered  judgment  for  $2,818.86  and  costs.  In  this  action,  the  de- 
fendant in  error  became  special  bail  by  recognizance,  namely,  that  the 
Harris's  should  pay  and  satisfy  the  judgment  recovered  against  them, 
or  render  themselves  into  the  custody  of  the  marshal  of  the  district 
of  Ohio.  In  October,  1831,  a  writ  of  capias  ad  satisfaciendum  was 
issued  upon  the  same  judgnlent,  directed  to  the  marshal ;  who,  at  the 
December  term,  1831,  returned  that  the  Harris's  were  not  to  be  found. 
At  the  same  term  the  circuit  court  adopted  the  following  rule :  "  That 
if  a  defendant,  upon  a  capias,  does  not  give  sufficient  appearance 
bail,  he  shall  be  committed  to  prison,  to  remain  until  discharged  by 
due  course  of  law.  But  under  neither  mesne  nor  final  process  shall 
any  individual  be  kept  imprisoned,  who,  under  the  insolvent  law  of 
the  State,  has  for  such  demand  been  released  from  imprisonment." 
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In  February,  1831,  Cornelius  V.  Harris  was  duly  discharged  from 
imprisonment  for  all  his  debts,  under  the  insolvent  law  of  Ohio, 
passed  in  1831 ;  and  in  February,  1832,  Joseph  Harris  was  in  like 
manner  discharged.  In  December,  1832,  the  plaintiffs  in  error  com- 
menced the  present  action  of  debt,  upon  the  recognizance  of  bail, 
against  the  defendant  in  error ;  stating  in  the  declaration  the  original 
judgment,  the  defendant  becoming  special  bail,  and  the  return  of  the 
execution  ."  not  found."  The  defendant,  among  other  pleas,  pleaded 
the  discharge  of  the  Harris's  under  the  insolvent  law  of  Ohio  of  1831, 
and  the  rule  of  the  circuit  court  above  mentioned  in  bar  of  the  action. 
The  plaintiffs  demurred  to  the  plea ;  and,  upon  joinder  in  demurrer, 
the  circuit  court  gave  judgment  for  the  defendant,  and  the  present 
writ  of  error  is  brought  to  revise  that  judgment. 

The  question  now  before  this  court  is,  whether  the  plea  contains  a 
substantial  defence  to  the  action  of  debt  brought  upon  the  recogni- 
zance of  special  baiL  In  order  to  clear  the  case  of  embarrassment 
from  collateral  matters,  it  may  be  proper  to  state,  that  the  recogni-  . 
zance  of  special  bail  being  a  part  of  the  proceedings  on  a  suit,  and 
subject  to  the  regulation  of  the  court,  the  nature,  extent, 
and  limitations  of  the  responsibilitjr^  •  created  thereby,  are  [  *  357  ] 
to  be  decided,  not  by  a  mere  examination  of  the  terms  of 
the  instrument,  but  by  a  reference  to  the  known*  rules  of  the  court 
and  the  principles  of  law  applicable  thereto.  Whatever  in  the  sense 
of  those  rules  and  principles  will  constitute  a  discharge  of  the  liabil- 
ity of  the  special  bail,  must  be  deemed  included  within  the  purview 
of  the  instrument,  as  much  as  if  it  were  expressly  stated.  Now,  by 
the  rules  of  the  circuit  court  of  Ohio,  adopted  as  early  as  January 
term,  1808,  the  liability  of  special  bail  was  provided  for  and  limited ; 
and  it  was  declared,  that  special  bail  may  surrender  their  principal 
at  any  time  before  or  after  judgment  against  the  principal ;  provided 
such  surrender  shall  be  before  a  return  of  a  scire  facias  executed,  or 
a  second  scire  facias  nihil,  against  the  bail.  And  this  in  fact  consti- 
tuted a  part  of  the  law  of  Ohio  at  the  time  when  the  present  recog- 
nizance was  given ;  for  in  the  Revised  Laws  of  1823, 1824,  (22d  vol. 
of  Ohio  Laws,  68,)  it  is  enacted  that,  subsequent  to  the  return  of  the 
capias  ad  respondendum,  the  defendant  may  render  himself  or  be  ren- 
dered in  discharge  of  his  bail,  either  before  or  after  judgment ;  provided 
such  render  be  made  at  or  before  the  appearance  day  of  the  first 
scire  facias  against  the  bail  returned  scire  fed,  or  of  the  second  scire 
facias  returned  nihil,  or  of  the  capias  ad  respondendum  or  summons 
in  an  action  of  debt  against  the  bail  or  his  recognizance  returned 
served,  and  not  after.  This  act  was  in  force  at  the  time  of  the  pas- 
sage of  the  act  of  congress  of  the  19th  of  May,  1828,  c.  68,  and  must, 

32* 
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therefore,  be  deemed  as  a  part  of  the  "modes  of  proceeding"  in  suits 
to  have  been  adopted  by  it  So  that  the  surrender  of  the  principal  by 
the  special  bail  within  the  time  thus  prescribed  is  not  a  mere  matter 
of  favor  of  the  court,  but  is  strictly  a  matter  of  legal  right 

And  this  constitutes  an  answer  to  that  part  of  the  argument  at 
the  bar,  founded  upon  the  notion  that,  by  the  return  of  the  capias 
ad  satisfaciendum,  the  plaintiffs  had  acquired  a  fixed  and  absolute 
right  against  the  bail,  not  to  be  affected  by  any  rules  of  the  court 
So  far  from  the  right  being  absolute,  it  was  vested  sub  modo  only, 
and  liable  to  be  defeated  in  the  events  prescribed  by  the  prior  rules 
of  the  court,  and  the  statute  of  Ohio  above  referred  to.  It  is  true, 
that  it  has  been  said  that  by  a  return  of  non  est  inventus 
[  *  358  ]  on  a  capias  ad  satisfaciendum,  *  the  bail  are  fixed ;  but  this 
language  is  not  strictly  accurate,  even  in  courts  acting  pro- 
fessedly under  the  common  law,  and  independently  of  statute.  Lord 
Ellenborough,  in  M annin  v.  Partridge,  14  East,  599,  remarked  that 
"  bail  were  to  some  purposes  said  to  be  fixed  by  the  return  of  non 
est  inventus  upon  the  capias  ad  satisfaciendum  ;  but  if  they  have,  by 
the  indulgence  of  the  court,  time  to  render  the  principal  until  the 
appearance  day  of  the  last  scire  facias  against  them,  and  which  they 
have  the  capacity  of  using,  they  cannot  be  considered  as  completely 
and  definitively  fixed  till  that  period."  And  so  much  are  the  pro- 
ceedings against  bail  deemed  a  matter  subject  to  the  regulation  and 
practice  of  the  court,  that  the  court  will  not  hesitate  to  relieve  them 
in  a  summary  manner,  and  direct  an  eoconeretur  to  be  entered  in  such 
cases  of  indulgence,  as  well  as  in  cases  of  strict  right.  But  there  is 
this  distinction :  that  where  the  bail  were  entitied  to  be  discharged, 
ex  debito  justitue,  they  may  not  only  apply  for  an  exoneretnr  by  way 
of  summary  proceeding,  but  they  may  plead  the  matter  as  a  bar  to 
a  suit  in  their  defence.  But  where  the  discharge  is  matter  of  indul- 
gence only,  the  application  is  to  the  discretion  of  the  court,  and  an 
exoneretur  cannot  be  insisted  on  except  by  way  of  motion. 

And  this  leads  us  to  the  remark,  that  where  the  party  is,  by  the 
practice  of  the  court,  entitled  to  an  exoneretur  without  a  positive 
surrender  of  the  principal,  according  to  the  terms  of  the  recognizance, 
he  is,  a  fortiori^  entitied  to  insist  on  it  by  way  of  defence,  where  he 
is  entitled,  ex  debito  justitice,  to  surrender  the  principaL  Now,  the 
doctrine  is  clearly  established,  that  where  the  principal  would  be 
entitled  to  an  immediate  and  unconditional  discharge,  if  he  had  been 
surrendered,  there  the  bail  are  entitied  to  relief  by  entering  an  exon^ 
eretur,  without  any  surrender.  This  was  decided  in  Mannin  v.  Part- 
ridge, 14  East,  599;  Boggs  v,  Teackle,  5  Binn.  332;  and  Olcott  v. 
Lilly,  4  Johns.  407.     And,  d  fortiori,  this  doctrine  must  apply  where 
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the  law  prohibits  the  party  firom  being  imprisoned  at  all ;  or  where, 
by  the  positive  operation  of  law,  a  surrender  is  prevented.  So  that 
there  can  be  no  doubt,  that  the  present  plea  is  a  good  bar  to  the  suit, 
notwithstanding  there  has  been  no  surrender,  if  by  law  the  principal 
could  not,  upon  such  surrender,  have  been  imprisoned  at  all. 

•  This  constitutes  the  turning  point  of  the  case,  and  to  the  [  *  359  ] 
consideration  of  it  we  shall  now  proceed.  In  the  first  place, 
there  is  no  doubt,  that  the  legislature  of  Ohio  possessed  foil  consti- 
tutional authority  to  pass  laws  whereby  insolvent  debtors  should  be 
released,  or  protected  firom  arrest  or  imprisonment  of  their  persons  on 
any  action  for  any  debt  or  demand  due  by  them.  The  right  to 
imprison  constitutes  no  part  of  the  contract,  and  a  discharge  of  the 
person  of  the  party  firom  imprisonment,  does  not  impair  the  obliga- 
tion of  the  contract,  but  leaves  it  in  full  force  against  his  property 
and  effects.  This  was  clearly  settled  by  this  court  in  the  cases  of 
Sturges  V.  Crowninshield,  4  Wheat  200 ;  and  Mason  v.  Haile,  12 
Wheat  370.  In  the  next  place,  it  is  equally  clear,  that  such  state 
laws  have  no  operation,  propria  vigors^  upon  the  process  of  proceed- 
ings in  the  courts  of  the  United  States,  for  the  reasons  so  forcibly 
stated  by  Mr.  Justice  Johnson,  in  delivering  the  final  opinion  of  the 
court  in  Ogden  v.  Saunders,  12  Wheat  213 ;  and  by  Air.  Chief  Jus- 
tice Marshall,  in  delivering  the  opinion  of  the  court  in  Wayman  v. 
Southard,  10  Wheat  1 ;  and  by  Mr.  Justice  Thompson,  in  delivering 
the  like  opinion  in  the  Bank  of  the  United  States  v.  Halstead,  10 
Wheat  61. 

State  laws  cannot  control  the  exercise  of  the  powers  of  the 
national  government,  or  in  any  manner  limit  or  affect  the  operation 
of  the  process  or  proceedings  in  the  national  courts.  The  whole 
efficacy  of  such  laws  in  the  courts  of  the  United  States,  depends 
upon  the  enactments  of  congress.  So  far  as  they  are  adopted  by 
congress  they  are  obligatory.  Beyond  this,  they  have  no  controlling 
influence.  Congress  may  adopt  such  state  laws  directly  by  a  sub- 
stantive enactment,  or  they  may  confide  the  authority  to  adopt  them 
to  the  courts  of  the  United  States.  Examples  of  both  sorts  exist  in 
the  national  legislation.  The  Process  Act  of  1789,  c.  21,'  expressly 
adopted  the  forms  of  writs  and  modes  of  process  of  the  state  courts, 
in  suits  at  common  law.  The  act  of  1792,  c.  36,^  permanently  con- 
tinued the  forms  of  writs,  executions,  and  other  process,  and  the 
forms  and  modes  of  proceeding  in  suits  at  common  law,  then  in  use 
In  the  courts  of  the  United  States,  under  the  Process  Act  of  1789 ; 
but  with  this  remarkable  difference,  that  they  were  subject  to  such 

1  1  Stats,  at  Large,  98.  s  lb.  275. 
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[  *  360  ]  alterations  and  additions  as  the  said  *  courts  respectively 
should,  in  their  discretion,  deem  expedient;  or  to  such 
regulations  as  the  supreme  court  of  the  United  States  should  think 
proper,  from  time  to  time,  by  rule,  to  prescribe  to  any  circuit  or  dis- 
trict court  concerning  the  same.  The  constitutional  validity  and 
extent  of  the  power  thus  given  to  the  courts  of  the  United  States, 
to  make  alterations  and  additions  in  the  process,  as  well  as  in  the 
modes  of  proceeding  in  suits,  was  fully  considered  by  this  court  in 
the  cases  of  Wayman  v.  Southard,  10  Wheat  1 ;  and  the  Bank  of 
the  United  States  u.  Halstead,  10  Wheat.  51.  It  was  there  held, 
that  this  delegation  of  power  by  congress  was  perfectly  constitu- 
tional ;  that  the  power  to  alter  and  add  to  the  process  and  modes  of 
proceeding  in  a  suit,  embraced  the  whole  progress  of  such  suit,  and 
every  transaction  in  it  from  its  commencement  to  its  termination, 
and  until  the  judgment  should  be  satisfied ;  and  that  it  authorized 
the  courts  to  prescribe  and  regulate  the  conduct  of  the  officer  in  the 
execution  of  final  process,  in  giving  effect  to  its  judgment.  And  it 
was  emphatically  laid  down  that  ^  a  general  superintendence  over 
this  subject  seems  to  be  properly  within  the  judicial  province,  and 
has  always  been  so  considered ; "  and  that  "this  provision  enables 
the  courts  of  the  Union  to  make  such  improvements  in  its  forms  and 
modes  of  proceeding  as  experience  may  suggest ;  and  especially  to 
adopt  such  state  laws  on  this  subject  as  might  vary  to  advantage 
the  forms  and  modes  of  proceeding  which  prevailed  in  September, 
1789."  The  result  of  this  doctrine,  as  practically  expounded  or 
applied  in  the  case  of  the  Bank  of  the  United  States  v.  Halstead, 
is,  that  the  courts  may,  by  their  rules,  not  only  alter  the  forms,  but 
the  effect  and  operation  of  the  process,  whether  mesne  or  final,  and 
the  modes  of  proceeding  under  it ;  so  that  it  may  reach  property  not 
liable,  in  1789,  by  the  state  laws  to  be  taken  in  execution,  or  may 
exempt  property,  which  was  not  then  exempted,  but  has  been  ex- 
empted by  subsequent  state  laws. 

If,  therefore,  the  present  case  stood  upon  the  mere  ground  of  the 
authority  conferred  on  the  courts  of  the  United  States  by  the  acts 
of  1789  and  1792,  there  would  seem  to  be  no  solid  objection  to  the 
authority  by  the  circuit  court  of  Ohio  to  make  the  rule  referred  to  in 
the  pleadings.  It  is  no  more  than  a  regulation  of  the  modes 
[  *  361  ]  of  proceeding  in  a  suit,  in  order  to  conform  *  to  the  state 
law  of  Ohio,  passed  in  1831,  for  the  relief  of  insolvent  debt- 
ors. A  regulation  of  the  proceedings  upon  bail,  bonds,  and  recogni- 
zances, and  prescribing  the  conduct  of  the  marshal  in  matters  touching 
the  same,  seems  to  be  as  completely  within  the  scope  of  the  authorityi 
aa  any  which  could  be  selected. 
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But  in  fact  the  present  case  does  not  depend  upon  the  provisions 
of  the  acts  of  1789  or  1792 ;  but  it  is  directly  within  and  governed 
by  the  Process  Act  of  the  19th  of  May,  1828,  c.  68.  That  act  in  the 
1st  section  declares,  that  the  forms  of  mesne  process,  and  the  forms 
and  modes  of  proceeding  in  suits  at  common  law  in  the  courts  of 
the  United  States,  held  in  States  admitted  into  the  Union  since  178^, 
(as  the  State  of  Ohio  has  been,)  shall  be  the  same  in  each  of  the  said 
States  respectively,  as  were  then  used  in  the  highest  court  of  original 
and  general  jurisdiction  in  the  same  ;  subject  to  such  alterations  and 
additions  as  the  said  courts  of  the  United  States  respectively,  shall, 
in  their  discretion,  deem  expedient,  or  to  such  regulations  as  the 
supreme  court  shall  think  proper  from  time  to  time,  by  rules,  to  pre- 
scribe to  any  circuit  or  district  court  concerning  the  same.  The  3d 
section  declares,  that  writs  of  execution  and  other  final  process  issued 
on  judgments  and  decrees  rendered  in  any  courts  of  the  United 
States,  and  "  the  proceedings  thereupon,"  shall  be  the  same  in  each 
State,  respectively,  as  are  now  used  in  the  courts  of  such  State,  &c., 
&c.  Provided  however,  that  it  shall  be  in  the  power  of  the  courts,  if 
they  see  fit  in  their  discretion,  by  rules  of  court,  so  far  to  alter  final 
process  in  such  courts,  as  to  conform  the  same  to  any  change  which 
may  be  adopted  by  the  legislature  of  the  respective  State,  for  the 
state  courts. 

This  act  was  made  after  the  decisions  in  Wayman  v.  Southard, 
and  the  Bank  of  the  United  States  v.  Halstead,  10  Wheat  1  and  51, 
and  was  martifestly  intended  to  confirm  the  construction  given  in 
those  cases  to  the  acts  of  1789  and  1792,  and  to  continue  the 
like  powers  in  the  courts  to  alter  and  add  to  the  processes  whether 
mesne  or  final,  and  to  regulate  the  modes  of  proceedings  in  suits  and 
upon  processes,  as  had  been  held  to  exist  under  those  acts.  The 
language  employed  seems  to  have  been  designed  to  put  at  rest  all 
future  doubts  upon  the  subject.  But  the  material  considera- 
tion now  to  be  taken  notice  of,  is  *  that  the  act  of  1828  [  *  362  ] 
expressly  adopts  the  mesne  processes  and  modes  of  proceed- 
ing in  suits  at  common  law,  then  existing  in  the  highest  state  courts 
under  the  state  laws ;  which  of  course  included  all  the  regulations  of 
the  state  laws  as  to  bail,  and  exemptions  of  the  party  from  arrest 
and  imprisonment.  In  regard  also  to  writs  of  execution  and  other 
final  process,  and  "  the  proceedings  thereupon,"  it  adopts  an  equally 
comprehensive  language,  and  declares  that  they  shall  be  the  same  as 
were  then  used  in  the  courts  of  the  State.  Now,  the  words  "  the 
proceedings  on  the  writs  of  execution  and  other  final  process,"  must, 
from  their  very  import,  be  construed  to  include  all  the  laws  which 
regulate  the  rights,  duties,  and  conduct  of  officers  in  the  service  of 
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such  process,  according  to  its  exigency,  upon  the  person  or  property 
of  the  execution  debtor,  and  also  all  the  exemptions  from  arrest  or 
imprisonment  under  such  process  created  by  those  laws. 

We  are  then  led  to  the  inquiry,  what  were  the  laws  of  Ohio  in 
regard  to  insolvent  debtors  at  the  time  of  the  passage  of  the  act  of 
1828.  By  the  insolvent  act  of  Ohio,  of  the  23d  of  February,  1824, 
(Laws  of  Ohio,  Revision  of  1824,  vol.  22,  §§  8, 9,  pp.  327, 328,)  which 
continued  in  force  until  it  was  repealed  and  superseded  by  the  insol- 
vent act  of  1831,  it  is  provided,  that  the  certificate  of  the  commissioner 
of  insolvents,  duly  obtained,  shall  entitle  the  insolvent,  if  in  custody 
upon  mesne  or  final  process  in  any  civil  action,  to  an  immediate 
discharge  therefrom,  upon  his  complying  with  the  requisites  of  the  act 
And  it  is  further  provided,  that  the  final  certificate  of  the  court  of 
common  pleas,  duly  obtained,  shall  protect  the  insolvent  forever  after 
from  imprisonment  for  any  suit  or  cause  of  action,  debt,  or  demand 
mentioned  in  the  schedule  given  in  under  the  insolvent  proceedings ; 
and  a  penalty  is  also  inflicted  upon  any  sheriff  or  other  officer,  who 
should  knowingly  or  wilfully  arrest  any  person  contrary  to  this  pro- 
vision. The  act  of  1831,  (Laws  of  Ohio,  Revision  of  1831,  voL  29, 
§§  21,  36,  pp.  333,  336,)  contains  a  similar  provision,  protecting  the 
insolvent  under  like  circumstances  from  imprisonment,  and  making 
the  sheriff  or  other  officer,  who  shall  arrest  him  contrary  to  the  act, 
liable  to  an  action  of  trespass.  Now,  the  repeal  of  the  act  of  1824, 
by  the  act  of  1831,  could  have  no  legal  effect  to  change  the  existing 
forms  of  mesne  or  final  process,  or  the  modes  of  proceeding 
[  •  363  ]  thereon  in  the  courts  *  of  the  United  States,  as  adopted  by 
congress,  or  to  vary  the  powers  of  the  same  courts  in  rela- 
tion thereto ;  but  the  same  remained  in  full  force,  as  if  no  such  repeal 
had  taken  place.  The  rule  of  the  circuit  court  is  in  perfect  coinci- 
dence with  the  state  laws  existing  in  1828 ;  and  if  it  were  not,  the 
circuit  court  had  authority,  by  the  very  provisions  of  the  act  of  1828, 
to  make  such  a  rule,  as  a  regulation  of  the  proceedings  upon  final 
process,  so  as  to  conform  the  same  to  those  of  the  state  laws  on  the 
same  subject. 

Upon  these  grounds,  without  going  into  a  more  elaborate  review 
of  the  principles  applicable  to  the  case,  we  are  of  opinion  that  the 
judgment  of  the  circuit  court  was  right ;  and  that  it  ought  to  be 
affirmed,  with  costs. 

Thompson,  J.,  dissenting. 

This  is  the  first  time  this  court  has  been  called  upon  to  give  a  con- 
struction to  the  act  of  congress  of  the  19th  of  May,  1828,  Sess. 
Laws,  56.    ^d  the  rules  and  principles  adopted  by  the  circuit  courti 
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and  which  appear  to  be  sanctioned  by  this  court,  when  carried  out  to 
their  full  extent,  appear  to  me  to  be  such  an  innovation,  upon  what 
has  been  heretofore  understood  to  be  the  law  by  which  the  courts  of 
the  United  States  were  to  be  governed,  as  could  not  have  been 
intended  by  congress  by  the  act  of  1828.  It  is  giving  to  the  courts 
the  power,  by  rule  of  court,  to  introduce  and  enforce  state  insolvent 
systems. 

It  authorizes  the  courts  to  abolish  all  remedy  which  a  creditor  may 
have  against  the  body  of  his  debtor  who  has  been  discharged  under  a 
state  insolvent  law.  And  if  the  courts  have  this  power,,  they  have 
the  same  power  over  €l  fieri  facias^  and  to  exempt  all  property  acquired 
after  the  discharge  of  the  insolvent  from  the  payment  of  his  ante- 
cedent debts,  if  such  be  the  state  law.  The  act  is  general,  extend- 
ing to  writs  of  execution,  and  all  other  final  process.  And  in 
addition  to  this,  it  alters  the  whole  law  of  remedy  against  bafl,  in 
such  cases.  A  capias  ad  satisfaciendum^  gainst  the  principal  is  an 
indispensable  preliminary  step  to  a  prosecution  against  the  bail ;  and 
if  the  court  has  a  right  to  order,  that  no  capias  ad  satisfaciendum 
shall  be  issued,  it  is  taking  from  the  creditor  all  remedy  against  the 
bail.  To  say  that  an  execution  may  be  taken  out,  but  shall 
not  be  executed  upon  the  party,  is  a  mere  mockery  *  of  [  *  364  ] 
justice.  The  constitutionality  of  the  insolvent  law  of  Ohio 
is  not  drawn  in  question ;  and  whether,  as  a  measure  of  policy,  it  is 
not  wise  to  abolish  imprisonment  for  debt,  is  not  a  question  which 
we  are  called  upon  to  decide. 

As  between  the  citizens  of  Ohio,  and  in  their  own  courts,  they 
have  full  power  to  adopt  such  course  in  this  respect  as  the  wisdom 
of  their  legislature  may  dictate.  But  the  present  is  a  question 
between  the  citizens  of  that  State  and  the  citizens  of  another  State. 
And  that  made  the  great  and  leading  distinction  adopted  by  this 
court  in  the  case  of  Saunders  v.  Ogden,  12  Wheat.  213;  and, 
indeed,  it  was  the  very  point  upon  which  that  cause  turned.  And  if 
the  practical  operation  of  the  act  of  1828,  is  to  be  what  is  now 
sanctioned  by  this  court,  it  b  certainly  overruling  that  decision.  So 
far  as  that  goes,  I  can  have  no  particular  objection,  as  I  was  in  the 
minority  in  that  case.  But  this  case  involves  other  important  con- 
siderations. It  is  an  action  brought  by  citizens  of  the  State  of  New 
York  against  citizens  of  the  State  of  Ohio,  upon  a  recognizance  of 
bail.  The  pleadings  in  the  cause  terminated  in  a  demurrer  to  the 
plea ;  and  the  judgment  of  the  court  sus1»ined  the  validity  of  the 
plea,  and  defeated  the  plaintiffs'  right  of  recovery.  A  brief  statement 
of  the  facts,  as  disclosed  by  the  record,  wiU  aid  in  a  right  understand- 
ing of  the   questions  that  are   presented  for  consideration.      The 
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defendant,  Richard  Haughton,  became  special  bail  for  Joseph  Harris 
and  Cornelius  V.  Harris  in  a  suit  brought  against  them  by  the  plain- 
tiffs in  this  cause.  On  the  12th  day  of  October,  1831,  a  capias  ad 
satisfaciendum  was  issued  against  them  on  the  judgment  which  had 
been  recovered  for  .  $2,846.56.  This  capias  ad  satisfaciendum  was 
returned  not  found,  at  the  December  term,  1831,  of  the  circuit  court. 
This  execution,  it  is  to  be  presumed,  was  returnable  on  the  first  day 
of  the  term,  which  is  according  to  the  ordinary  course  of  proceedings. 

At  the  same  December  term,  1831,  the  rule  of  court,  set  out  in  the 
plea  was  adopted ;  which  orders  and  directs,  that  no  person  either 
under  mesne  or  final  process,  shall  be  kept  in  prison,  who  under  the 
insolvent  law  of  the  State  has,  for  such  demand,  been  released  from 
imprisonment.  The  plea  alleges,  that  Cornelius  V.  Harris,  one  of 
the  defendants  in  the  original  suit,  was,  at  the  February 
[  *  366  ]  term,  1831,  of  the  court  of  common  *  pleas  for  Hamilton 
county,  in  the  Sttite  of  Ohio,  ordered  and  adjudged  to  be 
forever  thereafter  protected  from  arrest  or  imprisonment  for  any 
civil  action,  or  debt,  or  demand,  in  the  schedule  of  his  debts  delivered 
to  the  commissioner  of  insolvents  ;  among  which  was  the  judgment 
above  mentioned.  The  plea  also  alleges,  that  a  like  discharge  was 
given  to  the  other  defendant,  Joseph  Harris,  at  the  February  term, 
1832,  of  the  same  court  So  that  it  appears  that  the  rule  of  court, 
and  the  discharge  of  one  of  the  defendants,  took  place  after  the  bail 
was  fixed  in  law  by  the  return  "  not  found  "  upon  the  ca.  sa.  against 
the  defendants  in  the  originial  suit.  As  against  Joseph  Harris,  there- 
fore, a  retrospective  efiect  has  been  given  to  his  discharge,  and  a 
vested  legal  right  of  the  plaintiff  thereby  taken  away,  upon  this 
demurrer  to  a  special  plea,  founded  upon  a  particular  rule  of  court 
specified  in  the  plea ;  it  cannot,  I  should  think,  be  claimed,  that  other 
rules  of  court  have  the  notoriety  of  public  laws,  which  the  court  is 
bound  judicially  to  know  and  notice.  Was  the  bail  und^r  these  cir- 
cumstances discharged,  and  could  such  matters  be  set  up  by  way  of 
plea  in  bar  to  the  present  action  against  the  bail,  are  the  questions 
to  be  considered  ? 

In  the  case  of  Saunders  v.  Ogden,  12  Wheat.  213,  the  parties,  as 
in  the  present  case,  were  citizens  of  different  States;  and  the  de- 
cision of  the  court  was,  that  as  between  parties  of  different  States, 
the  state  insolvent  laws  had  no  application.  Mr.  Justice  Johnson, 
who  delivered  the  opinion  of  the  court,  uses  very  strong  language 
on  this  point,  and  which  cannot  be  misunderstood.  "  All  this  mockery 
of  justice,"  says  he,  "  and  the  jealousies,  recriminations,  and  perhaps 
retaliations,  which  might  grow  out  of  it,  are  avoided,  if  the  power  of 
the  States  over  contracts,  after  they  become  the  subject  exclusively 
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of  judicial  cognizance,  is  limited  *to  the  controversies  of  their  own 
citizens.  And  it  does  appear  to  me  almost  incontrovertible,  that  the 
States  cannot  proceed  one  step  further  without  exercising  a  power 
incompatible  with  the  acknowledged  powers  of  other  States,  or  of 
the  United  States,  and  with  the  rights  of  the  citizens  of  other  States. 
Every  bankrupt  or  insolvent  system  in  the  world  must  partake  of 
the  character  of  a  judicial  investigation.  Parties  whose  rights  are 
to  be  affected  are  entitled  to  a  hearing.  But  on  what  principle  can 
a  citizen  of  another  State  be  forced  into  the  courts  of  a  State  for 
this  investigation?  The  judgment  to  be  passed  is  to 
•  prostrate  his  rights ;  and  on  the  subject  of  these  rights  the  [  *  366  ] 
constitution  exempts  him  from  the  jurisdiction  of  the  state 
tribunals,  without  regard  to  the  place  where  the  contract  originated. 
In  the  only  tribunal  to  which  he  owes  allegiance,  the  state  insolvent 
or  bankrupt  laws  cannot  be  carried  into  effect.  They  have  a  law 
of  their  own  on  this  subject :  act  of  1800,  3  Laws  U.  S.  301.'  The 
constitution  has  constituted  courts  professedly  independent  of  state 
power  in  their  judicial  course ;  and  yet  the  judgments  of  those  courts 
are  to  be  vacated,  and  their  prisoners  set  at  large  under  the  power 
of  the^state  courts,  or  of  the  state  laws,  without  the  possibility  of  pro- 
tecting themselves  from  its  exercise.  I  cannot  acquiesce  in  an  in- 
compatibility so  obvious.  No  one  has  ever  imagined  that  a  prisoner 
in  confinement,  under  process  from  the  courts  of  the  United  States, 
could  avail  himself  of  the  insolvent  laws  of  the  State  in  which 
the  court  sits.  And  the  reason  is,  that  those  laws  are  municipal  and 
peculiar,  and  appertaining  exclusively  to  the  exercise  of  state  power, 
in  that  sphere  in  which  it  is  sovereign ;  that  is,  between  its  own 
citizens,  between  suitors  subject  to  state  power  exclusively,  in  their 
controversies  between  themselves."  And  in  conclusion,  he  sums  up 
the  argument  by  saying,  that  "  when  in  the  exercise  of  that  power," 
(passing  insolvent  laws,)  "  the  States  pass  beyond  their  own  limits, 
and  the  rights  of  their  own  citizens,  and  act  upon  the  rights  of 
citizens  of  other  States,  then  arises  a  conflict  of  sovereign  power, 
and  a  collision  with  the  judicial  powers  granted  to  the  United 
States,  which  renders  the  exercise  of  such  a  power  incompatible  with 
the  rights  of  other  States,  and  of  the  constitution  of  the  United 
States." 

I  have  been  thus  particular  in  quoting  the  very  language  of  the 
court,  that  it  may  speak  for  itself.  And  that  it  was  adopted  in  its 
fullest  extent  is  evident,  by  what  fell  from  the  court  in  the  case  of 
Soyle  V.  Zacharie  and  Turner,  6  Pet.  643.    <'  The  ultimate  opinion," 


^  2  Stats,  at  Large,  19. 
VOL.  XI.  33 
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say  the  court,  "  delivered  by  Mr?  Justice  Johnson,  in  the  case  of 
Ogden  V.  Saunders,  was  concurred  in  and  adopted  by  the  three  judges, 
who  were  in  the  minority  upon  the  general  question  of  the  con- 
stitutionality of  state  insolvent  laws,  so  largely  discussed  in  that  case. 
It  is  proper  to  make  this  remark,  in  order  to  remove  an  erroneous 
impression  of  the  bar,  that  it  was  his  single  opinion,  and 
[  *  367  ]  not  of  the  three  other  •judges  who  concurred  in  the  judg- 
ment. So  far,  then,  as  decisions  upon  the  subject  of  state 
insolvent  laws  have  been  made  by  this  court,  they  are  to  be  deemed 
final  and  conclusive."  The  decision,  in  that  case,  turned  exclusively 
upon  the  point,  that  state  insolvent  laws  did  not  apply  to  suitors 
in  the  courts  of  the  United  States.  And  the  emphatic  language  is 
used, "  no  one  has  ever  imagined  that  a  prisoner  in  confinement  under 
process  firom  the  courts  of  the  United  States,  could  avail  himself  of 
the  insolvent  laws  of  the  State  in  which  the  court  sits."  Apply 
this  principle  to  the  case  now  before  the  court.  A  capias  ad  satisfo' 
ciendum  was  in  the  hands  of  the  marshal  against  the  Harris's,  the 
defendants  in  the  original  suit.  Suppose  the  marshal  had  arrested 
them,  as  was  his  duty  to  do,  if  they  could  be  found,  and  put  them 
in  confinement,  no  one,  say  the  court,  could  imagine,  that  they 
could  avail  themselves  of  the  state  insolvent  law.  But  that  is  the 
very  thing  which  the  plea  in  this  case  does  set  up,  under  the  authority 
of  the  rule  of  court,  that  no  one  shall  be  kept  imprisoned  who  has 
been  discharged  under  the  insolvent  law  of  the  State ;  and  it  is  the 
very  thing  that  has  proved  available,  to  deprive  the  plaintiffs  of  a 
recovery  in  this  case. 

The  case  of  Boyle  v.  Zacharie  and  Turner,  was  decided  in  the  year 
1832 ;  and  the  enacting  clause  of  the  act  of  congress  of  1828,  could 
not  have  been  supposed  to  change  the  principles  adopted  in  Ogden 
and  Saunders,  12  Wheat.  213.  If  that  act  is  to  govern  and  control 
the  case  now  before  the  court,  it  must  be  by  virtue  of  the  rule  which 
has  been  adopted  by  the  circuit  court  of  Ohio.  What  is  the  law 
of  1828  ?  It  declares,  "  that  writs  of  execution  and  other  final  pro- 
cess, issued  on  judgments  and  decrees  rendered  in  any  of  the  courts 
of  the  United  States,  and  the  proceedings  thereupon,  shall  be  the 
same,  except  their  style,  in  each  State,  respectively,  as  are  now  used 
in  the  courts  of  such  State,  &c.,  provided,  however,  that  it  shall  be 
in  the  power  of  the  courts,  if  they  see  fit  in  their  discretion,  by  rules 
of  court,  so  far  to  alter  the  final  process  in  said  courts,  as  to  conform 
the  same  to  any  change  which  may  be  adopted  by  the  legislatures  of 
the  respective  States  for  the  state  courts."  A  capias  ad  satisfacien' 
dum  was  an  execution  in  use  in  the  courts  of  the  State  of  Ohio, 
in  the  year  1828,  when  the  act  in  question  was  passed     It  was. 
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therefore,  adopted  as  a  writ  to  be  used  in  the  courts  of  the  United 
States. 

*  But  it  is  said  that  the  act  adopts,  also,  the  proceedings  [  *  368  ] 
thereupon.  It  does  so.  But  what  is  to  be  understood  by 
proceedings  ?  Can  this  in  any  just  sense  be  satisfied  by  prohibiting 
all  proceedings  on  the  execution  ?  Proceedings,  both  in  common  par- 
lance and  in  legal  acceptation,  imply  action,  procedure,  prosecution. 
And  such  is  the  explanation  given  to  the  term  proceedings,  in  the 
case  of  Wayman  v.  Southard,  10  Wheat.  1.  "  It  is  applicable,"  say 
the  court,  "  to  writs  and  executions,  and  is  applicable  to  every  step 
taken  in  a  cause.  It  indicates  the  progressive  course  of  the  business, 
fix>m  its  commencement  to  its  termination.'*  If  it  is  a  progressive 
course,  it  must  be  advancing ;  and  cannot  be  satisfied  by  remaining 
at  rest.  In  the  cases  of  Wayman  v.  Southard,  and  The  Bank  of 
The  United  States  v.  Halstead,  10  Wheat  1  and  51,  this  term,  pro- 
ceedings, was  applied  to  the  mode  and  manner  of  executing  the  ex- 
ecution in  the  progress  of  obtaining  satisfaction ;  and  the  power  of 
the  court  under  the  Process  Act  of  1792,'  to  alter  and  add  to  the  exe- 
cution by  extending  it  to  lands.  But  no  part  of  those  cases  contains 
an  intimation,  that  proceedings  to  obtain  satisfaction,  implies  or 
warrants  au  arrest  and  stopping  all  execution  whatever  of  the  process. 
If  the  enacting  clause  in  tliis  act  does  not  forbid  the  execution  of 
the  capias  ad  satisfaciendum^  as  it  certainly  does  not,  could  it  be  done 
by  a  rule  of  court  under  the  proviso?  I  think  it  could  not.  The 
proviso  does  not  authorize  any  rule  relative  to  the  proceedings  in  the 
cause.  The  term  is  not  used  at  all.  It  only  authorizes  the  court  so 
far  to  alter  final  process,  as  to  conform  the  same  to  that  used  in  the 
state  courts. 

The  rule  set  up  in  this  plea  does  not  make  any  alteration,  what- 
ever, in  the  execution.  That  remains  the  same  precisely  843  it  was 
before ;  and  it  only  forbids  the  effect  and  operation  of  it  And  if 
the  rule  is  to  be  considered  a  part  of  the  execution,  and  to  be  taken 
as  if  incorporated  in  the  body  of  the  writ,  it  would  present  a  very 
singular  process,  commanding  the  marshal  to  take  the  body  of  the 
defendant,  but  forbidding  him  to  keep  the  prisoner  in  confinement 
Such  incongruity  cannot  be  attributed  to  this  proviso.  The  rule, 
I  think,  is  not  authorized  by  this  statute,  and  especially  as  it  was 
adopted  after  the  bail  was  fixed  in  law,  by  the  return.  Not  found, 
upon  the  capias  ad  satisfaciendum  issued  against  the  princi- 
pals. That  such  a  *  return  fixes  the  bail,  is  a  settled  rule  [  *  369.  ] 
of  the  common  law.  Courts  have,  ex  gratia^  extended  the 
right  to  surrender,  until  the  return  of  the  writ  or  process  against  the 
bail;  and  perhaps,  in  some  instances,  the  right  to  surrender  has  bees 
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extended  to  a  later  period.  But  the  contingency  of  not  being  able 
to  make  the  surrender  after  the  return  of  the  capias  ad  satisfacien^ 
dum  not  found,  is  at  the  risk  of  the  baiL  And  the  relief  of  the  bail 
in  such  cases  is  on  motion,  addressed  to  the  favor  of  the  court ;  and 
relief  is  granted,  upon  such  terms  as  the  circumstances  of  the  case 
will  warrant;  and  always  upon  payment  of  the  cost  of  the  suit  against 
the  bail.  No  stronger  case  upon  this  point  can  be  put,  than  that 
of  Davison  v.  Taylor,  decided  in  this  court,  12  Wheat.  604.  "  This," 
say  the  court,  "is  a  case  of  bail,  and  is  to  be  decided  by  the  principles 
oi  English  law,  which,  the  case  finds,  constitute  the  law  and  practice 
of  Maryland  on  the  subject.  According  to  these  principles,  the 
allowance  of  the  bail  to  surrender  the  principal  after  the  return  of 
a  capias  ad  satisfaciendum^  is  considered  as  matter  of  favor  and  in- 
dulgence, and  not  of  right, '  and  is  regulated  by  the  acknowledged 
practice  of  the  court-  To  many  purposes  the  bail  is  considered  as 
fixed  by  the  return  of  the  capias  ad  satisfaciendum ;  but  the  court 
allow  the  bail  to  surrender  the  principal,  within  a  limited  period  after 
the  return  of  the  scire  fa4:ias  against  them,  as  matter  of  favor,  and 
not  as  matter  pleadable  in  bar.  In  certain  cases,  even  a  formal  sur- 
render has  not  been  required,  when  the  principal  was  still  living 
and  capable  of  being  surrendered,  and  an  exoneretur  could  be  en- 
tered, and  the  principal  discharged  immediately  on  the  surrender; 
but  the  rule  has  never  been  applied  to  'cases  where  the  principal 
dies  before  the  return  of  the  scire  facias.  In  such  a  case  the  bail 
is  considered  as  fixed  by  the  return  of  the  capias  ad  satisfaciendum  ; 
and  his  death  afterwards,  and  before  the  return  of  the  scire  facias^ ' 
does  not  entitle  the  bail  to  an  exoneretur  ;  the  plea  is  therefore  bad." 
This  case  would  seem  to  put  at  rest  the  question  as  to  the  manner 
in  which  the  bail  is  to  avail  himself  of  any  matter,  which  entities 
him  to  relief,  when  application  is  made  after  the  return  of  the  capias 
ad  satisfaciendum,  that  it  must  be  by  motion  and  not  by  plea  in  bar. 
But,  if  this  was  pleadable,  the  plea  now  in  question  is  defective.     It 

does  not  allege  a  surrender  of  the  principals,  or  that  an 
[  *  370  ]  exoneretur  has  been  entered.    *  It  may  be  admitted  that 

the  bail  would  have  been  entitied  to  relief,  on  motion  to  the 
court  for  that  purpose.  But  this  will  not  sustain  the  plea,  according 
to  the  doctrine  of  the  case  just  referred  to,  of  Davison  v.  Taylor, 
12  Wheat  604.  But  it  may  be  questionable  whether  the  bail  would 
have  been  relieved  in  this  case  on  motion.  Such  an  application  is 
seldom,  if  ever,  granted;  unless  the  matter  upon  which  thct  motion  is 
founded  arose  before  the  bail  is  fixed  in  law,  namely,  before  the 
return  of  the  capias  ad  satisfaciendum;  1  Gaines's  Rep.  10.  In  this 
case,  one  of  the  principals  was  not  discharged,  until  several  months 
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aiter  the  return  of  the  capias  ad  satisfaciendum.  And  this  appears 
upon  the  record  In  the  case  of  Olcott  v.  Lilly,  4  Johns.  408,  Chief 
Justice  Kent  says:  There  is  no  case  in  which  the  death  of  the  prin- 
cipal, after  the  return  and  filing  of  the  capias  ad  satisfaciendum,  has 
been  allowed  as  ground  for  the  relief  of  the  bail.  All  the  cases  agree 
that,  after  the  bail  are  fixed,  dejwre,  they  take  the  risk  of  the  death 
of  the  principal  The  attempt  for  relief  has  frequently  been  made, 
and  as  often  denied.  That  the  time  which  is  allowed  the  bail,  ex 
gratia^  is  at  their  peril,  and  they  must  surrender.  That  there  are 
many  cases  where  the  bail  have  been  relieved  on  motion.  But,  in 
these  cases,  the  event  upon  which  the  bail  has  been  relieved  happened 
before  the  bail  became  fixed.  That,  in  cases  of  insolvency,  time  has 
been  allowed  the  bail,  ex  gratia,  to  surrender,  to  prevent  circuity  of 
action.  But  there  is  no  intimation  that  such  insolvency  could  be 
pleaded  in  bar.  Indeed,  its  being  allowed,  ex  gratia,  according  to  the 
language  of  all  the  cases,  is  conclusive  to  show  that  it  could  not  be 
pleaded  as  a  legal  discharge  of  the  bail.  In  the  case  of  Brownelow 
V.  Forbes,  2  Johns.  101,  the  surrender  was  within  eight  days  after  the 
return  of  the  writ  against  the  bail,  and  the  court  ordered  an  exonere^ 
tur,  saying  that,  technically  speaking,  such  surrender  cannot  be 
pleaded,  and  so  is  not  de  jure.  The  relief  is  on  motion  and  not  by 
plea,  and  the  court  always  requires  the  costs  in  the  suit  or  the  recog- 
nizance to  be  paid.  The  same  doctrine  is  fully  settled  in  the  English 
courts.  In  the  case  of  Donally  v.  Dunn,  1  Bos.  &  Pul.  448,  the  posi- 
tion is  laid  down  broadly,  that  bail  cannot  plead  the  bankruptcy  and 
certificate  of  their  principal  in  their  own  discharge.  Lord  Eldon, 
however,  observed  that  they  did  not  mean  to  preclude  any 
application  for  summary  relief  on  the  part  of  the  *  baiL  [  *  371  ] 
The  same  case  came  again  before  the  court,  after  leave  to 
amend  the  plea  had  been  obtained,  2  Bos.  &  Pul.  45,  and  was  very 
analogous  in  its  circumstances  to  the  one  now  before  this  court  It 
was  an  action  of  debt  on  recognizance  of  bail,  and  the  defendant 
pleaded  the  bankruptcy  of  the  principal,  very  circumstantially.  To 
which  there  was  a  general  demurrer  and  joinder. 

In  support  of  the  plea,  it  was  contended,  as  it  has  been  in  the  case 
now  before  the  court,  that,  if  the  bankruptcy  and  certificate  was  a 
legal  discharge  of  the  principal,  it  was  also  a  legal  discharge  of  the 
bail,  and  if  so,  may  be  pleaded.  To  this,  it  was  answered  that  the 
plea  of  bankruptcy  could  only  be  interposed  by  the  bankrupt  himself, 
and  the  bail,  if  entitled  to  any  relief,  must  obtain  it  by  application 
to  the  summary  jurisdiction  of  the  court.  And  this  principle  was 
sanctioned  by  the  court.  Lord  Eldon  said :  We  do  not  mean  to  pre- 
clude any  application  for  summary  relief  on   the  part  of  the  baiL 
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But,  on  this  record,  judgment  must  be  given  for  the  plaintiff.  That 
the  plea  of  bankruptcy  is  given  to  the  bankrupt,  to  be  made  use  of 
as  the  means  of  discharging  himself  if  he  please.  But  there  may 
be  cases  in  which  the  bankrupt  may  not  choose  to  make  use  of  his 
certificate.  And  he  cannot,  through  the  medium  of  his  bail,  be 
obliged  to  make  use  of  his  certificate,  whether  he  will  or  not.  It  is 
the  duty  of  the  bail,  under  their  recognizance,  to  surrender  the  bank- 
rupt; and  it  remains  with  the  bankrupt  himself  to  determine 
whether  any  use  shall  be  made  of  the  certificate.  And  Mr.  Justice 
Buller  observed,  that  it  is  of  importance  to  the  public  and  to  the  pro- 
fession, to  put  an  end  to  attempts  to  introduce  upon  the  record  ques- 
tions of  practice,  which  cannot  be  considered  as  legal  defences,  but 
which  belong  to  what  may  be  called  the  equity  side  of  the  court. 
This  action  is  brought  for  a  legal  demand,  arising  upon  a  debt  of 
record,  and  the  defendant  is  called  upon  to  state  a  legal  defence  upon 
record,  and  not  merely  to  say  he  has  equity  in  his  favor.  He  must 
either  show  a  legal  im]X)ssibility  to  perform  the  condition  of  the 
recognizance,  or  state  something  that  will  discharge  him ;  and  he 
has  done  neither.  These  cases  are  abundantly  sufficient  to  show 
that  it  is  a  well  settled  rule  of  law,  that  the  bail  cannot  set  up  by 

plea  in  bar,  the  matter  contained  in  the  plea  now  in  ques- 
[  *  372  ]  tion.     But  if  *  available  at  all,  it  must  be  by  motion.     It  is 

true,  as  is  said  in  Mannin  v.  Partridge,  14  East,  699,  the 
bail  are  not  completely  and  definitively  fixed,  by  the  return  of  the 
capias  ad  satisfaciendum.  They  have,  by  the  indulgence  of  the  court, 
time  to  surrender  the  principal,  until  the  appearance  day  of  the  last 
scire  facias.  But  this  was  an  application  for  relief  on  motion,  and 
addressed  to  the  favor  and  indulgence  of  the  court ;  and  no  intima- 
tion is  given  that  it  might  be  pleaded  as  matter  of  right  And  it 
is  not,  I  believe,  pretended  that  any  rule  of  court  had  or  could 
authorize  such  matter  to  be  pleaded.  The  relief  of  bail  by  the  sur- 
render of  their  principal,  is  matter  of  practice,  and  may  be  regulated 
by  rules  of  court.  And  the  acts  of  the  legislature  of  Ohio,  oy  the 
decisions  of  their  courts  on  this  subject,  can  have  no  binding  force 
on  the  courts  of  the  United  States,  or  regulate  their  practice  any 
further  than  they  have  been  adopted  by  the  court.  And  I  do  not 
understand  that  any  rule  of  the  circuit  court  piofesses  to  do  more 
than  extend  the  time  for  the  surrender,  until  the  return  day  of  a 
second  scire  facias  against  the  bail  But  the  mode  of  relief  after 
the  bail  are  fixed  in  law,  must  be  by  an  application  to  the  favor  of 
the  court,  and  cannot,  if  the  cases  to  which  I  have  referred  be  law, 
be  pleaded  in  bar.  The  cases  of  Wayman  v.  Southard,  and  the 
Bank  of  the  United  States  v.  Halstead,  10  Wheat.  1  and  51,  establish, 
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most  clearly  and  explicitly,  that  a  state  legislature  cannot,  by  virtue 
of  any  original,  inherent  power  they  have,  arrest  or  control  the  pro- 
ceedings of  the  courts  of  the  United  States,  or  regulate  the  conduct 
of  the  officers  of  the  United  States  in  the  discharge  of  their  duty. 
The  doctrine  of  this  court  always  has  been  that  executions  issuing 
out  of  the  courts  of  the  United  States,  are  not  controlled  or  control- 
lable in  their  general  operation  and  effect,  by  any  collateral  regula- 
tions which  the  state  laws  have  imposed  on  the  state  courts  to  govern 
them.  That  such  regulations  are  exclusively  addressed  to  the  state 
tribunals,  and  have  no  efficacy  on  the  courts  of  the  United  States, 
unless  adopted  under  the  authority  of  the  laws  of  the  United  States. 
And  it  appears  to  me  that,  by  no  sound  and  just  construction  of  the 
act  of  congress  of  1828,  can  the  insolvent  law  of  Ohio  be  considered 
as  adopted  by  it,  or  as  giving  the  circuit  court  the  power  to  adopt  it 
by  rule  of  court,  without  overruling  the  case  of  Saunders  v. 
Ogden,  12  Wheat  213;  •nor  without  giving  to  the  term  [  •373  ] 
proceedings,  a  meaning  not  warranted  in  common  parlance, 
or  in  legal  acceptation.  But  whatever  might  have  been  the  power 
of  the  circuit  court  to  relieve  the  bail  in  this  case,  on  motion,  if  such 
application  had  been  made,  I  feel  great  confidence  in  saying  that  the 
bail  cannot  avail  himself  of  the  matters  set  up  by  way  of  plea  in 
bar  to  the  action ;  and  that  the  plaintiff  was  entitled  to  judgment 
upon  the  demurrer. 

Baldwin,  J.,  dissenting. 

As  I  fully  concur  in  opinion  with  Judge  Thompson,  in  all  the  views 
which  he  has  taken  of  this  case,  it  would  be  unnecessary  for  me  to 
do  more  than  express  such  concurrence  ;  but  the  course  of  adjudica- 
•  tion  which  has  prevailed  in  the  circuit  court  of  Pennsylvania,  on  the 
subject  of  the  insolvent  laws  of  the  States  of  this  Union,  since  April, 
1831,  renders  it  indispensable  for  me  to  do  more  than  dedcu-e  my 
dissent  from  the  opinion  of  the  court.  In  the  case  of  Woodhull  and 
Davis  V.  Wagner,  the  defendant  had  been  discharged  by  the  insolvent 
law  of  Pennsylvania ;  after  which  he  was  arrested  on  a  capias  ad 
satisfaciendum  from  the  circuit  court,  on  a  judgment  obtained  there. 
An  application  was  made  for  his  discharge,  which  was  refused  by 
the  court ;  and  he  was  remanded  to  custody,  on  the  ground  that  the 
debt,  being  payable  in  New  York,  and  the  plaintiffs  citizens  of  that 
State  when  the  debt  was  contracted,  and  when  the  defendant  was 
discharged  by  the  insolvent  law  of  Pennsylvania,  such  discharge  was 
wholly  inoperative.  Sinlilar  cases  have  since  occurred  in  which  that 
court  have  held  the  law  to  be  settled,  and  do  not  suffer  the  question 
to  be  argued. 
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In  coming  to,  and  for  four  years  adhering  to  this  coarse  of  adjudi* 
cation,  the  judges  of  that  court  did  not  act  on  their  own  opinion ; 
they  considered  the  law  to  have  been  settled  by  the  final  judgment 
of  this  court  in  Ogden  v.  Saunders,  12  Wheat  369,  and  the  case  of 
Shaw  V.  Robbins,  referred  to  in  the  note  to  the  case ;  and  as  the 
rule  on  which  we  proceeded  was  laid  down  by  the  authority  of 
this  court,  we  felt  bound  to  observe  and  enforce  it,  whatever  may 
have  been  our  views  of  it  as  individual  judges,  or  as  a  circuit 
court. 

But  in  so  doing,  we  did  not  consider  it  as  a  question  of 
[  *  374  ]  practice,  *  the  form  and  mode  of  proceeding  in  court,  or  the 
mere  execution  of  its  final  process.  We  examined  it  as 
one  of  constitutional  law,  directly  involving  the  power  of  the  States, 
to  affect  in  any  manner  the  rights  of  citizens  of  other  States,  in  en- 
forcing the  performance  of  contracts  in  the  circuit  courts  of  the 
United  States.  And  when  we  found  that  the  third  proposition  laid 
down  by  Judge  Johnson  in  Ogden  r.  Saunders,  was  considered  as 
the  established  rule  of  this  court,  we  at  once  submitted  to  its  obliga- 
tion as  a  guide  to  our  judgment  The  declaration  of  Judge  Story, 
in  delivering  the  opinion  of  the  court  in  Boyle  v.  Zachary  and  Turner, 
6  Pet.  643,  was  a  direct  affirmance  of  the  proposition  of  Judge  John- 
son ;  from  which  no  member  of  the  court  dissented ;  nor  from  the 
concluding  paragraph  of  the  sentence :  "  So  far,  then,  as  decisions 
upon  the  subject  of  state  insolvent  laws  have  been  made  by  this 
court,  they  are  to  be  deemed  final  and  conclusive." 

The  third  proposition  of  Judge  Johnson,  thus  adopted  as  a  prin- 
ciple of  constitutional  law,  finally  and  conclusively,  is  this :  — 

"  But  when,  in  the  exercise  of  that  power,  the  States  pass  beyond 
their  own  limits  and  the  rights  of  their  own  citizens,  and  act  upon  • 
the  rights  of  citizens  of  other  States,  then  arises  a  conflict  of  sover- 
eign power,  and  a  collision  with  the  judicial  powers  granted  to  the 
United  States,  which  renders  the  exercise  of  such  a  power  incompat- 
ible with  the  rights  of  other  States  and  with  the  constitution  of  the 
United  States." 

A  more  important  principle  of  constitutional  law  was  never  pre- 
sented for  the  consideration  of  any  judicial  tribunal ;  and  when,  three 
years  since,  it  was  solemnly  declared  by  this  court  that  it  was  to  be 
deemed  as  one  which  had  become  by  its  decisions  final  and  con- 
clusive, the  circuit  court  of  Pennsylvania  did  not  feel  at  liberty  to 
depart  from  it,  but  followed  it  as  a  prescribed  rule  enjoined  on  their 
observance  by  paramount  authority,  deeming  it  their  judicial  duty. 
That  court  could  not  consider  that  the  effect  of  a  discharge  by  the 
insolvent  law  of  Pennsylvania,  on  a  debt  due  to  a  citizen  of  New 
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York,  and  payable  there,  depended  on  a  rule  of  court  which  it  could 
make  and  unmake,  at  its  discretion,  from  time  to  time,  as  a  matter 
of  practice. 

With  the  cases  of  Ogden  v.  Saunders,  Shaw  v.  Bobbins,  and 
Boyle  V.  Zachary,  before  them,  they  could  not  judicially 
•  consider  the  question  in  any  other  aspect,  than  that  so  [  *  375  ] 
solemnly  declared  by  this  court;  presenting  a  conflict  of 
sovereign  power,,  a  collision  with  the  judicial  powers  of  the  Union, 
and  an  exercise  of  a  state  power  incompatible  with  the  rights  of  other 
States,  and  with  the  constitution  of  the  United  States.  When  the 
final  and  conclusive  decisions  of  this  court  had  declared  the  law  ob- 
noxious to  such  objections,  the  circuit  court  had  but  one  course  to 
pursue  —  to  declare  it  inoperative  by  the  supreme  law  of  the  land ; 
which  is  as  imperative  on  courts  as  suitors,  not  as  a  guide  to 
their  discretion,  but  as  the  standard  rule  to  direct  their  judg- 
ment. 

A  circuit  court  may  be  holden  by  a  judge  of  this  court,  or  in  his 
absence  by  the  district  judge  alone ;  and  either  has  the  same  power 
to  make  rules  of  court,  as  both  together.  The  question  is  simply 
this.  The  constitution  —  the  rights  of  other  States  —  the  judicial 
power  granted  to  the  United  States  as  declared  by  this  court,  are 
violated  by  a  state  insolvent  law.  Yet  a  circuit  court  adopts,  by  a 
rule  of  its  own,  that  state  law  as  the  rule  of  its  decision,  and  renders 
a  judgment  according  to  its  provisions,  and  this  is  the  case  before  us. 
The  plaintiffs  are  citizens  of  New  York ;  the  defendants  citizens  of 
Ohio,  sued  in  the  circuit  court  of  that  district ;  by  whose  judgment 
the  defendant  is  released  from  the  obligation  of  his  contract,  as 
special  bail,  solely  by  the  operation  of  a  law  of  Ohio  adopted  by  a 
rule  of  court,  when,  in  the  absence  of  such  a  law,  he  would  be  abso- 
lutely bound  to  pay  the  debt  demanded  from  him.  That  judgment 
is  now  affirmed  by  this  court,  on  their  construction  of  acts  of  con- 
gress, whose  titles  are  to  regulate  processes  in  the  courts  of  the 
United  States ;  and  the  enacting  clauses  of  which  are  confined  to  the 
"  forms  of  mesne  processy^  the  forms  and  modes  of  "  proceedings  in 
the  courts  of  the  United  States,"  to  writs  of  execution  "  and  other 
final  processes,  and  the  proceedings  thereupon."  A  law  which  the 
legislative  power  of  a  State  is  incompetent  to  pass,  because  it  is 
unconstitutional  and  void,  without  a  rule  of  court,  has  become  valid 
and  operative  by  the  potency  of  judicial  power,  exercised  by  any 
judge  at  his  mere  discretion.  Thus  removing  all  conflicts  of  sover- 
eign power  by  the  exercise  of  one,  which  becomes  practically 
paramount  to  the  final  and  conclusive  decisions  of  this  court,  the 
rights  of  other  States,  and  the  constitution  of  the  United  States, 
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[  *  376  ]  as  •judicially  expounded.  The  judgment  now  rendered 
admits  of  no  other  conclusion ;  and  as  I  cannot  admit  for  a 
moment  the  principle  that  the  power  of  congress,  if  brought  to  bear 
directly  by  its  most  explicit  enactments  on  this  subject,  is  competent 
to  cure  the  objections  to  this  law,  which  are  fastened  on  its  vitals  by 
the  adjudications  of  this  court  in  the  cases  alluded  to,  I  cannot  ad- 
mit that  they  can  do  it  by  the  construction  of  a  law  which  does  not 
profess  to  touch  the  questions  necessarily  involved  in  this  case  ;  still 
less  that  it  can  be  done  by  the  rule  of  a  court  subordinate  to  the 
appellate  jurisdiction  of  this. 

K  a  state  law  is  incompatible  with  the  constitution  of  the  Union, 
it  must  be  inoperative  till  the  constitution  is  amended.  The  legisla- 
tive and  judicial  power  combined,  cannot  cure  a  defect  which  the 
supreme  law  of  the  land  declares  to  be  fatal  to  a  state  law ;  and 
when,  by  the  solemn  judgment  of  this  court,  it  is  declared  that  a  state 
law,  adopted  by  a  rule  of  the  circuit  court,  is  the  rule  of  both  right 
and  remedy  in  a  suit  between  a  citizen  of  New  York,  plaintiJfT,  and  a 
citizen  of  Ohio,  I  am  judicially  bound  to  consider  that  it  is  not  open 
to  any  objections  stated  in  the  third  proposition  of  Judge  Johnson,  in 
Ogden  V.  Saunders ;  or  that  that  case,  with  that  of  Shaw  v.  Bobbins, 
and  Boyle  v.  Zachary,  are  now  overruled.  As  the  case  on  the  record 
does  not  admit  of  the  jfirst  alternative,  but  is  directly  obnoxious  to 
those  objections,  the  inevitable  result  is,  that  the  affirmance  of  this 
judgment  must  be  taken  to  be  the  latter.  The  consequence  is,  that 
the  effect  of  state  insolvent  laws  on  the  citizens  of  other  States  is, 
for  the  present,  an  open  question  in  the  courts  of  the  States  and  of 
the  United  States,  notwithstanding  any  former  decisions  of  this 
court  in  the  cases  referred  to.  So  I  shall  consider  it  here  and  in  the 
circuit  court,  and  answer  to  the  profession  and  suitors  for  past  errors, 
as  those  of  adoption,  not  from  choice,  but  a  sense  of  judicial  duty ; 
and  being  now  absolved  from  an  authority  heretofore  deemed  bind- 
ing, shall  act  for  the  future  on  principle.  That  a  paramount  author- 
ity prescribing  a  rule  for  my  judgment,  cannot  leave  my  discretion 
uncontrolled ;  when  my  judgment  is  free,  my  discretion  is  not  bound; 
and  that  what,  in  the  exercise  of  my  best  judicial  discretion,  I  fed 
bound  to  do  in  pronouncing  the  judgments  of  a  circuit  court,  ac- 
cording to  my  deliberate  conviction  on  the  law  of  the  case, 
[  *  377  ]  I  cannot  undo  or  avoid  doing,  by  any  *  rule  of  my  own,  in 
the  adoption,  construction,  or  revocation  of  which,  my  dis- 
cretion is  my  only  guide. 

12  P.  284;  18  P.  45;  14  P.  801 ;  1  H.  801 ;  2  B.  480;  4  Wal.  586;  6  Wal  166,  766. 


Digitized  by  LjOOQIC 


JANUARY  TERM,   1885.  895 

Bank  of  the  United  States  v.  Waggoner.    9  P. 

Thb  Bank  of  thb  United  Statbs,  Plaintifb  in  Error,  v.  Herbert 
O.  Waggener,  Oeorge  Waglet,  and  Alexander  Miller. 

9  P.  878. 

Exchanging  notes  of  the  Bank  of  Kentucky  and  a  credit  at  that  bank,  for  the  note  of  a 
private  person,  is  not  dealing  or  trading,  within  the  prohibition  in  the  charter  of  the  Bank 
of  the  United  States. 

To  constitute  usury,  there  must  be  an  intention,  knowingly  to  contract  for,  or  take  usurious 
interest.  If  the  contract,  on  its  face,  stipulates  for  it,  there  is  no  farther  inquiry ;  otherwise 
the  inquiry  is  whether  there  was  some  agreement,  device,  or  shift,  dehors  the  written  con- 
tract to  cover  usury. 

The  mere  fact  that  Uie  note  was  given  for  an  equal  amount  of  bank-notes,  whose  market 
value  was  depreciated,  does  not  amount  to  usury. 

The  case  is  stated  in  the  opinion  of  the  court. 
Sergeant^  for  the  plaintiff. 
Orittenden  and  Monroe^  contra. 

*  Story,  J.,  delivered  the  opinion  ol  the  court  [  *  393  j 
This  is  a  writ  of  error  to  the  circuit  court  of  the  district 

of  Kentucky  to  revise  a  judgment  of  that  court,  in  a  case  where  the 
plaintifis  in  error  were  original  plaintiffs  in  the  suit 

The  suit  was  an  action  of  debt  brought  upon  a  promissory  note, 
dated  the  7th  of  February,  1822,  whereby  the  defendants,  on  or  be- 
fore the  7th  of  February,  1825,  jointly  and  severally  promised  to  pay 
the  President,  &c.,  of  the  Bank  of  the  United  States,  at  their  office 
of  discount  and  deposit,  at  Lexington,  05,000  with  interest  thereon, 
after  the  rate  of  six  per  cent  per  aniium,  until  paid,  for  value  received. 
And  by  a  memorandum  on  the  back  of  the  note,  the  interest  was  to 
be  charged  only  from  the  21st  of  May,  1822 ;  that  being  the  day  on 
which  the  money  was  actually  received  by  the  makers  of  the  note. 

The  plea  of  payment  was  put  in,  upon  which  issue  was  joined ; 
and  it  was  agreed  between  the  parties,  that  either  party  under  the 
issue  might  give  in  evidence  any  special  matter  which  could  be  spe- 
cially pleaded.  At  the  trial,  a  verdict  was  rendered  for  the  defendants, 
upon  which  judgment  passed  in  their  favor;  and  the  cause  is  now 
brought  before  us  for  revision,  upon  a  bill  of  exceptions  taken  at  the 
trial,  and  for  matters  of  law  therein  stated. 

*  From  the  evidence  at  the  trial,  it  appears  that  prior  to  [  *  394  ] 
the  time  when  the  note  was  given,  namely,  in  1819,  the 

Bank  of  Kentucky,  which  had  previously  been  in  high  credit,  sus- 
pended specie  payments ;  and  at  that  time  the  institution  was  in- 
debted to  the  plaintiffs,  the  Bank  of  the  United  States,  in  a  large  sum 
of  money,  for  notes  of  the  Bank  of  Kentucky,  taken  at  par,  in  the 
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usual  course  of  business,  and  for  government  deposits  transferred  to 
the  office  at  Lexington,  from  the  Bank  of  Kentucky  and  its  branches. 
The  accounts  had  been  settled  between  the  two  institutions,  the 
balance  ascertained  and  placed  to  the  credit  of  the  plaintiffs,  on  the 
books  of  the  Bank  of  Kentucky  as  a  deposit ;  upon  which  the  Bank 
of  Kentucky  agreed,  in  consideration  of  forbearance,  to  pay  interest 
at  the  rate  of  six  per  cent,  per  annum ;  and  the  interest,  as  it  accrued, 
was  carried,  at  stated  intervals,  to  the  credit  of  the  plaintiffs,  on  the 
books  of  the  bank.  This  agreement  was  punctually  performed  by 
the  Bank  of  Kentucky,  and  the  balance  which  remained  due  to  the 
plaintiffs  was  finally  settled  and  discharged  in  specie,  or  its  equivalent, 
in  about  seven  months  after  the  negotiation,  which  will  be  immedi- 
ately noticed. 

In  this  state  of  things,  Owens,  one  of  the  defendants,  made  re- 
peated applications  to  the  Lexington  office  of  the  Bank  of  the  United 
States,  for  an  accommodation  of  $5,000,  in  Kentucky  bank-notes ;  of 
which  the  office  had  a  considerable  sum  on  hand ;  stating  that  such 
notes  would  answer  his  purpose  as  well  as  gold  or  silver,  and  agreeing 
to  receive  them  at  their  nominal  amounts.  These  applications  were 
rejected ;  and  finally,  at  his  urgent  suggestions,  an  application  was 
made  to  the  parent  bank  at  Philadelphia,  to  permit  the  Lexington 
office  to  grant  the  application ;  and  the  parent  bank  accordingly  gave 
the  permission.  The  note  now  in  suit  was  accordingly  given,  with 
a  mortgage  of  real  estate  as  collateral  security ;  and  $1,100  were  re- 
ceived in  Kentucky  bank-notes,  and  the  remaining  $3,900  were  paid 
by  a  check  drawn  on  the  Bank  of  Kentucky,  which  was  duly  honored; 
and  the  amount  of  the  check  was  deducted  from  the  balance  due  to 
the  plaintiffs,  and  interest  thereon  immediately  ceased. 

K  further  appeared,  at  the  trial,  that  the  Bank  of  Kentucky  was 
never  insolvent,  but  had  always  sufficient  effects  to  pay  its  debts; 
that  it  has  been  several  times  sued  for  its  debts,  which  had 
f  *  395  ]  *  been  always  paid  in  specie,  or  other  arrangements  had 
been  made  satisfactory  to  the  creditors ;  it  had  discharged 
the  greater  part  of  its  debts,  and  had  distributed  among  its  stockhold- 
ers $10  in  specie  and  $70  in  notes  of  the  Commonwealth  Bank  of 
Kentucky,  (which  were  at  a  great  depreciation,)  and  that  all  its  funds 
had  not  yet  been  distributed. 

The  Bank  of  Kentucky  never  resumed  specie  payments,  and  at 
the  time  of  the  negotiation  above  stated,  the  notes  were  depreciated 
from  thirty-three  to  forty  per  cent.,  and  were  current  as  a  circulating 
medium  at  this  rate  of  depreciation.  They  were,  however,  by  law, 
receivable  for  state  taxes  and  county  levies  at  par,  and  had,  accord- 
ingly, been  so  received. 
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Upon  this  evidence  the  plaintiffs  moved  the  court  to  instruct  the 
jury  as  follows:  — 

"  1.  That,  if  they  believe  from  the  evidence,  that  the  consideration 
of  the  note  sued  on  was  $3,900  paid  in  check  on  the  Bank  of  Ken- 
tucky, and  1,100  in  Kentucky  bank-notes ;  and  that  the  contract  was 
fairly  mad#,  without  any  intention  to  evade  the  laws  against  usury, 
but  that  the  parties  making  the  contract  intended  to  exchange  credits 
for  the  accommodation  of  Owens ;  that  the  Bank  of  Kentucky  was 
solvent,  and  so  understood  to  be,  and  able  to  pay  all  its  debts  by 
coercion ;  that  the  contract  is  not  void  for  usury,  nor  contrary  to  the 
fundamental  law  or  charter  of  the  bank,  notwithstanding  it  was 
known  to  the  parties  that  said  bank  did  not  pay  specie  for  its  notes 
without  coercion;  and  that  the  difference  in  exchange  between  bank- 
notes of  the  Bank  of  Kentucky,  and  gold  and  silver,  was  from  thirty- 
three  to  forty  per  cent,  against  the  notes  of  the  Bank  of  Kentucky. 

"  2.  To  instruct  the  jury  that,  if  they  believe  from  the  evidence 
that  the  contract  was  made  on  the  part  of  the  bank  fairly,  and  with  no 
intention  to  avoid  the  prohibition  of  their  charter,  by  taking  a  greater 
rate  of  interest  than  six  per  cent,  or  the  statutes  against  usury,  but  at 
the  instance,  and  for  the  accommodation  and  benefit  of  the  defendant 
Owens ;  and  that  at  the  time  of  the  negotiation  and  contract  for  the 
check  on  the  bank,  and  the  $1,500  in  bank-notes  of  the  Bank  of 
Kentucky,  the  Bank  of  Kentucky  was  indebted  to  the  Bank  of  the 
United  States,  at  their  office  aforesaid,  the  sum  of  $10,000 
or  more,  bearing  an  interest  of  six  per  cent. ;  which  sum,  *  it  [  *  396  ] 
was  understood  and  believed  by  the  parties  to  the  contract, 
at  and  before  its  execution,  the  Bank  of  Kentucky,  with  interest,  was 
well  able  to  pay,  and  which  sum  it  did  pay,  after  deducting  the 
$3,900  paid  to  the  defendant  Owens,  with  interest  in  gold  or  silver, 
or  its  equivalent ;  that  the  contract  was  not  usurious,  unless  they  be- 
lieve that  the  contract  was  a  shift  or  device  entered  into  to  avoid  the 
statute  against  usury,  and  the  prohibition  of  the  charter,  notwith- 
tstanding  the  jury  should  find  that  the  check  and  notes  aforesaid  were, 
in  point  of  fact,  of  less  value  than  gold  and  silver. 

"  3.  If  the  jury  find  from  the  evidence  in  the  cause,  that  the  de- 
fendants applied  to  the  plaintiffs  to  obtain  from  them  $5,000  of  the 
notes  of  the  president,  directors  and  company  of  the  Bank  of  Ken- 
tucky ;  and  in  consideration  of  their  delivering,  or  causing  to  be  de- 
livered to  the  defendants  $5,000  of  such  notes ;  and  the  said  Bank 
if  Kentucky  was  then  solvent  and  able  to  pay  the  said  notes,  and 
Das  so  continued  up  to  this  time ;  and  that  the  holders  thereof  could, 
by  reasonable  diligence,  have  recovered  the  amount  thereof,  with  six 
per  centtim  per  annum  interest  thereon,  from  the  time  of  the  delivery 
VOI-.  XI  34 
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of  them  by  plaintiffs  to  defendants,  up  to  the  time  of  such  recovery ; 
and  that  said  arrangement  and  contract  was  not  made  under  a  de- 
vice, or  with  the  intent  to  evade  the  statutes  against  usury,  or  to 
evade  the  law  inhibiting  the  plaintiff  from  receiving  or  reserving 
upon  loans  interest  at  a  greater  rate  than  six  per  centum  per  annum; 
then  the  transaction  was  not  in  law  usurious  or  unlawAl,  and  the 
jury  should  find  for  the  plaintiffs. 

"  4.  That  unless  the  jury  find,  from  the  evidence  in  the  cause,  that 
the  advance  sale  or  loan  of  the  notes  on  the  Bank  of  Kentucky,  made 
by  plaintiffs  to  defendants,  was  so  made  as  a  shift  or  device  to 
avoid  the  statute  against  usury,  or  in  avoidance  of  the  clause  of  the 
act  of  congress  which  inhibits  the  plaintiffs  from  taking  or  reserving 
more  than  at  the  rate  of  six  per  centum  per  annum  for  the  loan,  for- 
bearance, or  giving  day  of  payment  of  money ;  the  law  is  for  the 
plaintiff,  and  the  jury  would  find  accordingly. 

"  5.  That  unless  they  believe,  from  the  evidence  in  this  cause,  that 
there  was  a  lending  of  money,  and  a  reservation  of  a  greater 
[  *  397  ]  rate  of  interest  than  at  the  rate  of  six  per  centum  *  per 
annum,  stipulated  to  be  paid  by  defendants  to  plaintiffs,  the 
law  is  for  the  plaintiffs,  and  the  jury  should  find  for  them.  Unless 
they  further  find  that  there  was  a  shift  or  device  resorted  to  by  the 
parties  with  the  intent  and  for  the  purpose  of  avoiding  the  law,  by 
which  something  other  than  money  was  advanced,  and  by  which  a 
greater  rate  of  interest  than  six  per  cent,  was  allowed. 

"  6.  That  if  the  defendants  applied  to  the  plaintiffs  for  a  loan  of 
$5,000  of  the  notes  of  the  Bank  of  Kentucky,  and  agreed  to  give 
therefor  their  note  for  $6,000,  payable  three  years  thereafter,  with 
interest,  and  the  Bank  of  Kentucky  was  then,  and  continued  there- 
after to  be  solvent,  and  the  said  Bank  of  Kentucky  did  thereafter  pay 
and  discharge  to  the  holders  thereof  the  said  notes ;  the  said  contract 
was  not  unlawful,  although  the  notes  of  the  Bank  of  Kentucky  would 
not  then  command,  in  gold  or  silver,  their  nominal  amount  when 
offered  for  sale  or  exchange  as  a  commodity  or  money. 

"  7.  That  if  they  find  from  the  evidence  that  the  defendants  ob- 
tained from  the  plaintiffs  $5,000  of  the  notes  of  the  Bank  of  Ken- 
tucky, or  $3,900  in  a  check  upon  said  bank,  and  $1,100  of  its  notes, 
and  in  consideration  thereof,  made  the  note  sued  upon;  the  said 
transaction  was  not  therefore  unlawful  or  usurious,  although  the 
notes  of  the  Bank  of  Kentucky  were  then  at  a  depreciation  in  value 
of  33  per  cent  in  exchange  for  gold  and  silver. 

"8.  That  there  is  no  evidence  in  this  cause  conducing  to  prove 
that  there  was  a  loan  by  the  plaintiffs  to  the  defendant<i  of  notes  on 
the  president,  directors,  and  company  of  the  Bank  of  Kentucky." 
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The  cotirt  refused  to  give  any  of  these  instructions ;  and  upon  the 
prayer  of  the  defendants,  instructed  the  jury  as  follows  :  — 

"  That  if  they  find  from  the  evidence  that  the  only  consideration 
for  the  obligation  declared  upon  was  a  loan  made  by  the  plaintiffs  to 
Owens  of  $5,000,  in  notes  of  the  Bank  of  'Kentucky,  estimated  at 
their  nominal  amounts,  part  paid  in  the  notes  themselves,  and  the 
residue  in  a  check  drawn  by  the  plaintiffs  on  the  Bank  of  Kentucky, 
on  the  understanding  and  agreement  that  the  said  Owens  was  to 
receive  the  notes  on  said  bank  in  payment  thereof,  and  he 
accordingly  did  so ;  that  *the  Bank  of  Kentucky  had,  be-  [  *  398  ] 
fore  that  time,  suspended  specie  payments,  and  did  not  then 
pay  its  notes  in  lawful  money ;  that  the  said  notes  then  constituted 
a  general  currency  in  the  State  of  Kentucky,  commonly  passing  in 
business  and  in  exchange  at  a  discount  of  between  30  and  40  per 
cent,  below  their  nominal  amounts,  and  could  not  have  been  sold  or 
passed  at  a  higher  price ;  that  the  said  facts  were  known  to  the  plain- 
tiffs and  said  Owens,  yet  the  plaintiffs  passed  the  said  notes  to  the 
said  Owens,  the  borrower,  at  their  nominal  amounts ;  then  the  trans- 
action was  in  violation  of  the  act  of  congress  incorporating  the  plain- 
tiffs, the  obligation  declared  on  is  void,  and  the  verdict  ought  to  be 
for  the  defendants." 

The  statute  of  usury  of  Kentucky  of  1798,  declares  that  no  person 
shall  hereafter  contract,  directly  or  indirectly,  for  the  loan  of  any 
money,  wares,  merchandise,  or  other  commodity,  above  the  value  of 
six  pounds  for  the  forbearance  of  one  hundred  pounds  for  a  year ; 
and  after  that  rate,  for  a  greater  or  a  lesser  sum,  or  for  a  longer  or 
shorter  time ;  and  all  bonds,  contracts,  &c.,  thereafter  made  for  pay- 
ment or  delivery  of  any  money  or  goods  so  lent,  on  which  a  higher 
interest  is  reserved  or  taken  than  is  hereby  allowedj  shall  be  utterly 
void.  This  clause  of  the  act  is  substantially  a  transcript  of  the 
statute  of  12  Ann,  stat.  2,  c.  16,  §  1 ;  and,  therefore,  the  same  con- 
struction will  apply  to  each.  In  the  present  case,  no  interest  at  all 
has  been  taken  by  the  plaintiffs  on  the  $5,000.  There  was  no  dis- 
count of  the  accruing  interest  from  the  face  of  the  note,  and  the 
interest  was  payable  only  with  the  principal,  at  the  termfnation  of 
the  three  years  mentioned  in  the  note.  If  the  case,  therefore,  can  be 
brought  within  the  statute,  it  must  be,  not  as  a  taking,  but  as  a 
reservation  of  illegal  interest. 

The  9th  article  of  the  fundamental  articles  of  the  charter  of  the 

Bank  of  the  United  States,*  (act  of  1816,  c.  44,  §  11,)  declares,  among 

,  other  things,  that  the  bank  ^<  shall  not  be  at  liberty  to  purchase  any 


1  8  Stats,  at  Large,  272. 
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public  debt  whatsoever ;  nor  shall  it  take  more  than  at  the  rate  of  six 
per  centum  per  annum  for  or  upon  its  loans  or  discounts."  It  is  clear 
that  the  present  transaction  does  not  fall  within  the  prohibition  of 
dealing  or  trading,  in  the  preceding  part  of  the  same  article,  accord- 
ing to  the  interpretation  thereof  given  by  this  court  in 
[  •  399  ]  •  Fleckner  v.  The  Bank  of  the  United  States,  8  Wheat.  338, 
351,  to  which  we  deliberately  adhere. 
It  is  observable  that  the  words  of  the  article  are,  that  the  bank 
shall  not  take  (not  shall  not  reverse  or  take)  more  than  at  the  rate  of 
6  per  cent.  In  the  construction  of  the  statutes  of  usury,  this  distinc- 
tion between  the  reservation,  and  taking  of  usurious  interest,  has 
been  deemed  very  material ;  for  the  reservation  of  usurious  interest, 
makes  the  contract  utterly  void ;  but  if  usurious  interest  be  not  stip- 
ulated for,  but  only  taken  afterwards,  there  the  contract  is  not  void, 
but  the  party  is  only  liable  to  the  penalty  for  the  excess.  So  it  was 
held  in  Floyer  v.  Edwards,  Cowp.  112.  But  in  the  case  of  the 
Bank  of  the  United  States  v.  Owens,  2  Pet.  527,  538,  it  was  said, 
that  in  the  charter,  "reserving"  must  be  implied  in  the  word  "tak- 
ing." This  expression  of  opinion  was  not  called  for  by  the  certified 
question  which  arose  out  of  the  plea ;  for  it  was  expressly  averred  in 
the  plea,  that  in  pursuance  of  the  corrupt  and  unlawful  agreement 
therein  stated,  the  bank  advanced  and  loaned  the  whole  consideration 
of  the  note,  after  deducting  a  large  sum  for  discount,  in  the  notes  of 
the  Bank  of  Kentucky,  at  their  nominal  value. 

It  is  in  reference  to  the  usury  act  of  Kentucky,  and  this  article  of 
the  bank  charter,  that  the  various  instructions  asked  or  given  are  to 
be  examined.  But  before  proceeding  to  consider  them  severally,  it 
may  be  proper  to  remark  that,  in  construing  the  usury  laws,  the  uni- 
form construction  in  England  has  been,  (and  it  is  equally  applicable 
here,)  that  to  constitute  usury  within  the  prohibitions  of  the  law,  there 
must  be  an  intention  knowingly  to  contract  for  or  to  take  usurious 
interest ;  for  if  neither  party  intend  it,  but  act  bond  fide  and  innocently, 
the  law  will  not  infer  a  corrupt  agreement  Where,  indeed,  the  con- 
tract upon  its  very  face  imports  usury,  as  by  an  express  reservation 
of  more  than  legaJ  interest,  there  is  no  room  for  presumption ;  for  the 
intent  is  apparent,  res  ipsa  loquitur.  But  where  the  contract,  on  its 
face,  is  for  legal  interest  only,  there  it  must  be  proved  that  there  was 
some  corrupt  agreement  or  device,  or  shift,  to  cover  usury ;  and  that 
it  was  in  the  full  contemplation  of  the  parties.  These  distinctions 
are  laid  down  and  recognized  so  early  as  the  cases  of  Button  v. 
Downham,  Cro.  Eliz.  643  ;  Bedingfield  r.  Ashley,  Cro.  Eliz. 
[•400]  741;  •Roberts  v.  Tremayne,  Cro.  Jac.  607.  The  same 
doctrine  has  been  acted  upon  in  modern  times,  as  in  Mur- 
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ray  v.  Harding,  2  W.  BL  859 ;  where  Gould,  J.,  said  that  the  ground 
and  foundation  of  all  usurious  contracts,  is  the  corrupt  agree- 
ment; in  Floyer  v.  Bdwards,  Cowp.  112;  in  Hammett  v.  Yea,  1 
Bos.  &  Pull.  144 ;  in  Doe  v.  Gooch,  3  Barn.  &  Aid.  664 ;  and  in 
Solarte  v.  Melville,  7  B.  &  Cres.  431. 

The  same  principle  would  seem  to  apply  to  the  prohibition  in  the 
charter  of  the  bank.  There  must  be  an  intent  to  take  illegal  interest, 
or,  in  the  language  of  the  law,  a  corrupt  agreement  to  take  it,  in 
violation  of  the  charter ;  and  so  it  was  stated  in  the  plea  in  the  case 
of  the  Bank  of  the  United  States  v.  Owens,  2  Pet  627.  The  quo 
animo  is,  therefore,  an  essential  ingredient  in  all  cases  of  this  sort 

Now,  it  distinctiy  appears  in  the  evidence,  as  has  been  already 
stated,  that  no  interest  or  discount  whatsoever  was  actually  taken  on 
the  note ;  and  on  the  face  of  the  note  there  was  no  reservation  of  any 
interest  but  legal  interest  So  that  there  has  been  no  taking  of 
usury,  and  no  reservation  of  usury  on  the  face  of  the  transaction. 
The  case,  then,  resolves  itself  into  this  inquiry :  whether,  upon  the 
evidence,  there  was  any  corrupt  agreement,  or  device,  or  shift,  to 
reserve  or  take  usury ;  and  in  this  aspect  of  the  case,  the  quo  animo^ 
as  well  as  the  acts  of  the  parties,  is  most  important 

With  these  principles  in  view,  let  us  now  proceed  to  the  examina- 
tion of  the  instructions  prayed  by  the  plaintiffs.  The  substance  of 
the  &st  instruction  is,  that  if  the  contract  was  fairly  made  by  the 
parties,  without  any  intention  to  evade  the  laws  against  usury,  but 
that  the  parties,  mcJdng  the  contract,  intended  to  exchange  credits  for 
the  accommodation  of  Owens ;  that  the  Bank  of  Kentucky  was  sol- 
vent, and  able  to  pay  its  debts  by  coercion ;  then  the  contract  was  not 
void  for  usury,  nor  contrary  to  the  charter  of  the  bank,  notwithstand- 
ing the  parties  knew  that  the  Bank  of  Kentucky  did  not  pay  specie 
for  its  notes  without  coercion ;  and  that  these  notes  were  in  exchange 
at  a  depreciation  of  from  33  to  40. per  cent  below  par.  We  are  of 
opinion  that  this  instruction  ought  to  have  been  given.  It  excludes 
any  intention  of  violating  the  laws  against  usury;  and  it  puts  the 
case  as  a  bond  fide  exchange  of  credits  for  the  accommodation 
of  Owens.  Such  an  exchange  is  not  *per  se  illegal ;  though  [  *  401  ] 
it  may  be  so,  if  it  is  a  mere  shift  or  device  to  cover  usury. 
If  the  application  be  not  for  a  loan  of  money,  but  for  an  exchange  of 
credits  or  commodities,  which  the  parties  bond  fide  estimate  at  equiv- 
alent values ;  it  seems  difficult  to  find  any  ground,  on  which  to  rest 
a  legal  objection  to  the  transaction.  Because  an  article  is  depreci- 
ated in  the  market,  it  does  not  follow  that  the  owner  is  not  entitied 
to  demand  or  require  a  higher  price  for  it  before  he  consents  to  part 
with  it     He  may  possess  bank-notes,  which  to  him  are  of  par  value, 
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because  he  can  enforce  payment  thereof,  and  for  many  purposes  they 
may  pass  current  at  par,  in  payments  of  his  own  debts,  or  in  pay- 
ment of  public  taxes ;  and  yet  their  marketcCble  value  may  be  far 
less.  If  he  uses  no  disguise;  if  he  seeks  not  to  cover  a  loan  of  money 
under  the  pretence  of  a  sale  or  exchange  of  them ;  but  the  transaction 
is,  bond  fide,  what  it  purports  to  be ;  the  law  will  not  set  aside  the 
contract,  for  it  is  no  violation  of  any  public  policy  against  usury. 

We  are  also  of  opinion  that  the  second  instruction  ought,  for  sim- 
ilar reasons,  to  have  been  given ;  and,  indeed,  it  stands  upon  stronger 
grounds.  It  puts  the  case,  that  there  was  no  intention  to  violate  the 
charter  or  the  statute  against  usury ;  that  the  contract  was  for  the 
accommodation  of  Owens ;  that  the  Bank  of  Kentucky  was  indebted 
to  the  plaintiffs  in  a  sum  exceeding  010,000,  bearing  an  interest  of 
six  per  cent,  (which  the  check  would  reduce  pro  ianto ;)  that  the 
Bank  of  Kentucky  was  able  to  pay  the  amount  with  interest  in  gold 
or  silver,  and  did  pay  it,  after  deducting  the  check  of  03,900 ;  and 
then  asserts  that,  under  such  circumstances,  the  contract  was  not 
usurious,  unless  the  jury  believe  that  the  contract  was  a  shift  or  de- 
vice entered  into  to  avoid  the  statute  against  usury;  notwithstanding 
the  check  and  the  bank-notes  were,  in  point  of  fact,  of  less  value  than 
gold  and  silver.  Bo  that  in  fact  it  puts  the  instruction  upon  the  very 
point  upon  which  the  law  itself  puts  transactions  of  this  sort — the 
qtio  animo  of  the  parties.  Did  they  intend  usury,  and  make  use  of 
any  shift  or  device  to  cover  a  loan  of  money  ?  Or  did  they,  bond 
fidey  intend  a  loan  of  bank-notes,  which,  to  the  lender,  were  of  the  full 
value  of  their  numerical  amount,  and  were  so  treated  bimd  fide  by 

the  borrower?  Unless  the  court  were  prepared  to  say, 
[  *402  ]    (which  we  certainly  are  not,)  that  all  negotiations  for  *the 

sale  or  exchange  of  bank-notes,  under  any  circumstancesi 
must,  to  escape  the  imputation  of  usury,  or  the  prohibition  of  the 
charter,  be  merely  at  their  marketable  value  at  the  time,  though 
worth  more  to  both  parties ;  the  instruction  was,  in  its  terms,  unex- 
ceptionable. 

The  third  instruction  is  governed  by  the  same  reasoning.  It  puts 
the  case,  that  the  application  was  made  for  a  loan,  not  of  money,  but 
for  notes  of  the  Kentucky  Bank,  to  the  amount  of  05,000,  in  consid- 
eration of  the  note  sued  on ;  that  the  Bank  of  Kentucky  was  solvent 
and  able  to  pay  its  notes ;  that  the  holders  thereof  could,  by  reason- 
able diligence,  have  recovered  the  amount  thereof,  with  interest  at 
the  rate  of  six  per  cent,  per  annum ;  and  that  there  was  no  device  or 
intent  to  evade  the  statute  against  usury,  or  the  prohibition  of  the 
charter ;  and  then  asserts  that,  under  such  circumstances,  the  trans- 
action was  not,  in  law,  usurious.     And  here  it  may  be  added  that,  if 
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the  case  was  as  stated,  (and  the  evidence  manifestly  conduced  to 
establish  it,)  it  is  clear  that  the  plaintiffs  could  not,  by  the  negotia- 
tion, entitle  themselves  to  more  interest  than  they  were  already  en- 
titled to  against  the  Bank  of  Kentucky.  It  would  be  a  mere  exchange 
of  securities  by  which  the  plaintiffs  did  not  reserve  and  could  not 
obtain  more  than  the  legal  rate  of  interest.  If  A  holds  the  note  of  B 
for  $100  and  legal  interest,  and  he  exchange'it  with  C  for  his  note 
for  the  same  sum  and  legal  interest,  and  B  and  C  are  both  solvent, 
the  transaction  in  no  manner  trenches  upon  the  statute  against  usury. 

The  fourth  instruction  puts  the  case  in  a  more  general  form ;  but 
the  same  principles  apply  to  it. 

The  fifth  instruction  puts  the  case  in  the  most  pointed  manner, 
whether  there  was  an  intended  loan  of  money  and  a  reservation  of 
illegal  interest,  and  a  shift  or  device  to  cover  it,  and  evade  the  law 
by  advancing  something  other  than  money  on  the  loan.  K  there  was 
not,  then  it  asserts,  (and  in  our  judgment  correctly,)  that  the  jury 
ought  to  find  for  the  plaintiffs. 

The  sixth  and  seventh  instructions  fall  under  the  same  considera- 
tions, and  are  equally  unexceptionable. 

The  eighth  instruction  was  properly  refused,  and  ought  not  to  have 
been  given.  The  court  could  not  judicially  say  that  there 
was  no  evidence  conducing  to  prove  that  there  was  a  •loan  [  *403  ] 
by  the  plaintiffs  to  the  defendants  of  the  notes  of  the  Bank 
of  Kentucky.  There  was  evidence  proper  for  the  consideration  of  the 
jury ;  and  the  intent  was  to  be  gathered  by  them  firom  the  whole 
circumstances  of  the  transaction. 

In  regard  to  the  instruction  given  by  the  court  upon  the  prayer  of 
the  defendants,  it  was  probably' given  under  the  impression  that  the 
case  was  governed  by  the  decision  of  this  court,  in  the  Bank  of  the 
United  States  v.  Owens,  2  Pet.  527.  That  case,  however,  in  our 
opinion,  turned  upon  considerations  essentially  different  firom  those 
presented  by  the  present  record.  The  questions  certified  in  that  case, 
arose  upon  a  demurrer  to  a  plea  of  usury,  and  the  demurrer  in  terms 
admitted  that  the  agreement  was  unlawfully,  usuriously,  and  cor- 
ruptly entered  into ;  so  that  no  question  as  to  the  intention  of  the 
parties,  or  the  nature  of  the  transaction,  was  put.  The  transaction 
was  usurious,  and  the  agreement  corrupt;  and  the  question  then 
was,  whether,  if  so,  it  was  contrary  to  the  prohibitions  of  the  charter, 
and  the  contract  was  void.  In  the  present  case,  the  questions  are 
very  different  Whether  the  agreement  was  corrupt  and  usurious, 
or  bond  fide,  and  without  any  intent  to  commit  usury  or  to  violate 
the  charter ;  are  the  very  points  which  the  jury  were  called  upon, 
under  the  instructions  asked  of  the  court,  to  decide.    The  decision  in 
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2  Pet.  527,  cannot,  therefore,  be  admitted  to  govern  this ;  for  the  quo 
animo  of  the  act,  as  well  as  the  act  itself,  constitute  the  gist  of  the 
controversy. 

In  our  opinion,  the  instruction  asked  by  the  defendants  ought  not 
to  have  been  given.  It  excludes  altogether  any  consideration  of  the 
bona  fides  of  the  transaction,  and  the  intention  of  the  parties,  whether 
innocent  or  usurious ;  and  puts  the  bar  to  the  recovery  (after  select- 
ing a  few  facts)  substantially  upon  the  ground  that  the  bank-notes 
loaned  were  a  known  depreciated  currency,  passing  in  exchange  and 
business  at  a  discount  of  from  thirty  to  forty  per  cent.,  and  were 
passed  at  their  nominal  amounts  by  the  plaintiffs  to  the  defendants ; 
without  any  reference  to  the  fact,  whether  there  was  any  design  to 
commit  usury,  or  whether  the  notes  were  in  reality  of  a  higher  intrin- 
sic value,  or  of  their  fuU  nominal  value  to  the  parties ;  or  whether 
there  was  in  the  transaction  either  a  taking  or  a  reservation 
[  •  404  ]  of  more  than  six  per  cent.  *  interest  contemplated  by  the 
parties.  From  what  has  been  already  stated,  these  con- 
stituted the  turning  points  of  the  case ;  and  the  instruction  could  not 
properly  be  given  without  making  them  a  part  of  the  inquiries  before 
the  jury,  upon  which  their  verdict  was  to  turn. 

Upon  the  whole,  we  are  of  opinion  that  the  first  seven  instructions 
prayed  by  the  plaintiffs,  ought  to  have  been  given  to  the  jury ;  and 
the  instruction  given  by  the  court  at  the  request  of  the  defendants, 
ought  to  have  been  refused ;  and  therefore,  for  these  errors,  the  judg- 
ment ought  to  be  reversed,  and  the  cause  remanded  to  the  circuit 
court,  with  directions  to  award  a  vefiire  facias  de  novo. 


Robert  Piatt  Appellant,  v.  Charles  Vattier  and  others,  and  Thb 
Bank  of  the  United  States. 

9  P.  405. 

If  the  statute  of  limitationB  is  pleaded  to  a  bill,  the  plaintiff  cannot  rely  on  the  exception  of 
non-residence,  if  the  fact  be  not  averred  in  the  bill. 

Thoagh  the  statute  of  limitations  be  not  pleaded,  thirty  years  adrerse  possession,  and  ac- 
quiescence therein  by  the  plaintiff  and  those  under  whom  he  daimSj  afford  a  complete  bar 
in  equity. 

The  case  is  stated  in  the  opinion  of  the  court 

Efwing  and  Bibb^  tot  the  appellant 

Sergecmt  and  Webster^  contra. 

[  •413  ]      •  Story,  J.,  deliv^ed  the  opinion  of  the  court 

This  is  an  appeal  from  the  decree  of  the  circuit  court  of 
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the  district  of  Ohio,  in  a  suit  in  equity,  in  which  the  present  appel- 
lant was  original  plaintiff. 

In  June,  1827,  the  plaintiff  purchased  of  John  Bartle  the  lot  of  land 
in  controversy,  (which  is  asserted  to  be  worth  from  ^50,000  to 
$70,000,)  for  the  consideration,  as  stated  in  the  deed  of  conveyance, 
of  $3,000 ;  and  the  present  suit  was  brought  in  December  of  the 
same  year.  The  bill  states,  that  when  the  city  of  Cincinnati  was 
laid  out,  in  1789,  the  country  being  then  a  wilderness,  certain  lots  of 
the  city  were  allotted  as  donations  to  those  who  should  make  cer- 
tain improvements,  and  that  the  evidence  of  ownership  of  such  lots 
was  a  certificate  of  the  proprietors,  which  was  transferable  from  one 
to  another  by  delivery.  That  lot  number  one  on  the  plat  of  the  city, 
(the  lot  in  controversy,)  was  allotted  to  Samuel  Blackburn,  who 
transferred  his  right  to  one  James  Campbell,  who  transferred  it  to 
Bartle  in  1790,  and  the  latter  completed  the  improvements  required 
by  the  terms  of  the  donation.  That  Bartle  continued  to  occupy  the 
lot  under  this  certificate  of  title  for  several  years ;  when,  becoming 
embarrassed,  he  mortgaged  the  lot  to  one  Robert  Barr,  of  Lexington, 
Kentucky,  of  whom,  the  bill  states,  and  his  heirs,  i'  deceased,  the 
plaintiff  knows  nothing,  for  the  sum  of  $700 ;  for  the  payment 
of  which  the  rents  received  by  Bartle,  from  the  tenaiits 
•in  possession,  were  to  be  appropriated  and  paid.  The  bill  [  * 414  ] 
then  alleges  that  Bartle  afterwards  lost  the  certificate  in 
crossing  the  Ohio  River ;  that  Charles  Vattier,  one  of  the  defend- 
ants, fraudulently  purchased  the  mortgage  of  Baxr,  and  obtained  pos- 
session of  the  lot  from  the  tenants,  in  the  absence  of  Bartle  from  the 
country,  and  acquired  the  legal  title  from  John  C.  Symmes,  in  whom 
it  was  vested.  That  Vattier  afterwards  sold  the  same  to  one  John 
Smith,  who  is  since  deceased ;  and  his  heirs,  if  any  are  alive,  are 
unknown  to  the  plaintiff;  and  who  had  full  notice  of  Bartle's  title. 
That  Smith  afterwards  sold  the  same  to  one  John  H.  Piatt,  since 
deceased,  whose  heirs  are  made  defendants,  who  also  had  notice  of 
Bartle's  title ;  that  Piatt  in  his  lifetime  mortgaged  the  same  to  the 
Bank  of  the  United  States,  which  has  obtained  possession  and  com- 
plete title,  with  the  like  notice.  The  bill  further  charges  that  Bartle 
asserted  his  right  to  the  premises  to  Vattier,  Smith,  and  Piatt,  at 
various  times,  but,  from  poverty,  was  unable  to  attempt  enforcing  the 
same  in  a  court  of  equity,  or  elsewhere ;  and  that  the  plaintiff  has 
recently,  in  December,  1827,  purchased  Bartle's  right,  and  obtained  a 
conveyance  thereof.  The  bill  then  states  that  the  plaintiff  had  hoped 
that  the  bank  would  have  surrendered  the  possession,  or  in  case  it 
refused  so  to  do,  that  Vattier  would  have  accounted  with  the  plain- 
riff  for  the  value  thereof,  taking  an  account  of  the  mortgage-money 
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paid  to  Bair,  of  the  improvements,  rents,  profits,  &;c  But  that  the 
bank  has  refused  to  surrender  the  possession,  and  Vattier  has  refused 
to  account.  And  it  then  prays  a  decree  against  the  bank  to  surren- 
der the  possession,  and  account  for  the  rents  and  profits,  and  to  exe- 
cute a  quiet  claim  ;  or,  if  the  bank  is  protected  in  the  possession, 
that  Vattier  shall  be  decreed  to  account,  and  for  general  relict 

In  their  answers,  Vattier  and  the  Bank  of  the  United  States  assert 
themselves  to  be  bond  fide  purchasers,  for  a  valuable  consideration, 
o^  an  absolute  title  to  the  premises,  without  notice  of  Bartle's  title, 
and  they  rely  on  the  lapse  of  time  also  as  a  defence.  The  biU,  as  to 
the  heirs  of  J.  H.  Piatt,  was  taken  pro  confesso^  they  not  having  ap- 
peared in  the  cause. 

From  the  evidence  in  the  cause,  it  appears  that  Vattier  and  those 
claiming  title  under  him  have  been  in  possession  of  the  premises, 
claiming  an  absolute  title  thereto,  adverse  to  the  title 
[  •  415  ]  •  of  Bartle,  ever  since  the  20th  of  March,  1797,  the  day  of 
the  date  of  the  conveyance  from  Symmes  to  Vattier.  At 
the  hearing,  in  the  circuit  court,  the  bill  was  dismissed ;  and  the 
cause  now  stands  before  this  court  upon  an  appeal  taken  from  that 
decision. 

Various  questions  have  been  made  at  the  argument  before  us,  as 
to  the  nature  and  character  of  Bartle's  title ;  and,  if  he  had  any  vaUd 
title,  whether  the  purchasers  under  Barr  had  notice  of  it.  With 
these  and  some  other  questions  we  do  not  intermeddle,  because,  in 
our  view  of  the  cause,  they  are  not  necessary  to  a  correct  decision 
rfit. 

The  important  question  is,  whether  the  plaintiff  is  barred  by  the 
lapse  of  time ;  for  we  do  not  understand  that  the  adverse  possession 
presents,  under  the  laws  of  Ohio,  any  objection  to  the  transfer  of 
Bartle's  title  to  the  plaintiff,  if  Bartle  himself  could  assert  it  in  a  court 
of  equity.  This  question  has  been  argued  at  the  bar  under  a  double 
aspect :  1st,  upon  the  ground  of  the  statute  of  limitations  of  Ohio ; 
and  2dly,  upon  the  ground  of  an  equitable  bar,  by  mere  lapse  of 
time,  independently  of  that  statute. 

In  regard  to  the  statute  of  limitations,  it  is  clear  that  the  full  time 
has  elapsed  to  give  effect  to  that  bar,  upon  the  known  analogy  adopt- 
ed by  courts  of  equity,  in  regard  to  trusts  of  real  estate,  unless  Bartle 
is  within  one  of  the  exceptions  of  the  statute  by  his  non-residence 
and  absence  from  the  State.  It  is  said  that  there  is  complete  proof 
in  the  cause  to  establish  such  non-residence  and  absence.  But  the 
difficulty  is,  that  the  non-residence  and  absence  are  not  charged  in 
the  bill,  and  of  course  are  not  denied  or  put  in  issue  by  the  answer  ; 
and,  unless  they  are  so  put  in  issue,  the  court  can  take  no  notice  of 
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the  proofs ;  for  the  proofs,  to  be  admissible,  must  be  founded  upon 
some  allegations  in  the  bill  and  answer.  It  has  been  supposed  that 
a  different  doctrine  was  held  by  Lord  Hardwicke  in  Aggas  v.  Pick- 
erell,  3  Atk.  225,  and  Gtregor  v.  Molesworth,  2  Ves.  109,  and  by  Lord 
Thurlow  in  Deloraine  v.  Browne,  3  Bro.  Ch.  Rep.  633.  But  these  cases 
did  not  proceed  upon  the  ground  that  proofs  were  admissible  to  show 
the  party,  plaintiff,  to  be  within  the  exception  to  the  statute  of  limi- 
tations, when  relied  on  by  way  of  plea  or  answer ;  and  the  exception 
was  not  stated  in  the  bill,  or  specially  replied,  but  upon  the 
ground  that  the  omission  *in  the  bill  to  allege  such  excep-  [  *  416  ] 
tion  could  not  be  taken  by  way  of  demurrer.  And  even 
this  doctrine  is  contrary  to  former  decisions  of  the  court ; '  and  it  has 
since  been  explicitly  overruled,  and  particularly  in  Beckford  v.  Close, 
4  Ves.  476 ;  Foster  v.  Hodgson,  19  Ves.  180 ;  and  Hovenden  v.  Lord 
Annesley,  2  Sch.  &  Left.  637,  638.  And  the  doctrine  is  now  clearly 
established,  that  if  the  statute  of  limitations  is  relied  on  as  a  bar,  the 
plaintiff^  if  he  would  avoid  it  by  any  exception  in  the  statute,  must 
explicitly  allege  it  in  his  bill,  or  specially  reply  it ;  or,  what  is  the 
modern  practice,  amend  his  bill,  if  it  contains  no  suitable  allegation 
to  meet  the  bar.^  In  the  present  case,  if  the  merits  were  otherwise 
clear,  the  court  might  remand  the  cause  for  the  purpose  of  amending 
the  pleadings,  and  supplying  this  defect  But  in  truth  the  answers, 
though  they  rely  generally  on  the  lapse  of  time,  do  not  specially  rely 
on  the  statute  of  limitations  as  a  bar ;  and  the  case  may  therefore 
well  be  decided  upon  the  mere  lapse  of  time,  independently  of  the 
statute. 

And  we  are  of  opinion  that  the  lapse  of  time  is,  upon  the  princi- 
ples of  a  court  of  equity,  a  clear  bar  to  the  present  suit,  indepen- 
dently of  the  statute.  There  has  been  a  clear  adverse  possession  of 
thirty  years  without  the  acknowledgment  of  any  equity  or  trust 
estate  in  Bartle ;  and  no  circumstances  are  stated  in  the  bUl,  or  shown 
in  the  evidence,  which  overcome  the  decisive  influence  of  such  an 
adverse  possession.  The  established  doctrine,  or,  as  Lord  Redesdale 
phrased  it,  in  Hovenden  v.  Annesley,  2  Sch.  &  Lef.  637,  638,  "  the 
law  of  courts  of  equity,"  fromr  its  being  a  rule  adopted  by  those 
courts,  independently  of  any  positive  legislative  limitations,  is,  that 
it  will  not  entertain  stale  demands.  Lord  Camden,  in  Smith  v. 
Clay,  3  Brown's  Ch.  Rep.  640,  note,  stated  it  in  a  very  pointed  man- 


1  See  South  Sea  Company  v.  Wymondsell,  8  P.  Wms.  148,  145,  and  Mr.  Coxe'a 
note ;  Cooper's  Eq.  PL  254,  255 ;  Smith  t;.  Clay,  8  Bro.  Ch.  Rep.  640,  note. 

>  See  Belt's  note  to  the  case  of  Deloraine  v.  Browne,  8  Bro.  Ch.  Bep.  640,  n.  1; 
Miller  v.  M'Intire,  6  Pet.  61,  64. 
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ner.    ^^  A  court  of  equity/'  said  he,  ^  which  is  never  active  in  relief 
against  conscience  or  public  convenience,  has  always  refused  its  aid 

to  stale  demands,  where  the  party  has  slept  upon  his  rights, 
[  •  417  ]  or  acquiesced  for  a  great  length  of  time.     Nothing  *  can 

call  forth  this  court  into  activity  but  conscience,  good  faith, 
and  reasonable  diligence.  Where  these  are  wanting,  the  court  is 
passive  and  does  nothing ;  laches  and  neglect  are  always  discounte- 
nanced ;  and  therefore  from  the  beginning  of  this  jurisdiction  there 
was  also  a  limitation  of  suit  in  this  court."  The  same  doctrine  has 
been  repeatedly  recognized  in  the  British  courts,  as  will  abundantly 
appdar  from  the  cases  already  cited,  as  weU  as  from  the  great  case 
of  Cholmondeley  v.  Clinton,  2  Jac  &  Walk.  1.^  It  has  also  repeat- 
edly received  the  sanction  of  the  American  courts,  and  was  largely 
discussed  in  Kane  v.  Bloodgood,  7  Johns.  93,  and  Decouche 
V.  Savetier,  3  Johns.  190.  And  it  has  been  acted  on  in  the 
fullest  manner  by  this  court,  especially  in  the  case  of  Prevost  v, 
Ghratz,  6  Wheat  481,  5  CJond.  Rep,  142 ;  Hughes  v.  Edwards,  9 
Wheat.  489,  5  ConA  Rep.  648 ;  and  WiUison  v.  Watkins,  3  Pet 
43  ;  and  Miller  v.  M'lntire,  6  Pet  61,  66. 

Without,  therefore,  going  at  large  into  the  grounds  upon  which  this 
doctrine  is  established,  though  it  admits  of  the  most  ample  vindica- 
tion and  support,  we  are  all  of  opinion  that  the  lapse  of  time  in  the 
present  case  is  a  complete  bar  to  the  relief  sought,  and  that  the  decree 
of  the  circuit  court  dismissing  the  bill,  ought  to  be  affirmed,  with 
costs. 

10 P.  177;  IIP.  861;  12 P.  241;  1  H.  161, 189;  7H.  284;  8H.  210;  19  H.  116. 


Charles  Soott,  Bailiif  of  William  S.  Moore,  Plaintiff  in  Error,  v. 

John  Lloyd. 

9  P.  418. 

The  statute  against  asary  not  only  forbids  the  direct  taking  of  more  than  six  per  cent,  bat 
any  shift  or  devise,  bv  which  a  greater  rate  may  be,  in  fact,  secured. 

Though  a  bond  fide  purchase  of  an  annuity  or  rent  charge,  at  a  profit  of  more  than  six  per 
cent,  is  not  usurious,  yet  if  the  transaction  be,  in  fact,  a  loan,  and  the  form  is  resorted  to 
as  a  device  to  give  it  a  dlfierent  appearance,  it  is  void ;  and  these  facts  are  to  be  submitted 
to  the  jury. 

The  case  is  stated  in  the  opinion  of  the  court 


1  See  also  Beckford  t;.  Wade,  17  Ves.  86 ;  Barney  t;.  Ridgard,  1  Cox.  Cas.  146 ; 
Blannerhassett  v.  Day,  1  Ball.  &  Beatt  104 ;  Hardy  t;.  Beeves,  4  Yes.  479 ;  Harring- 
ton i;.  Smith,  1  Bro.  Par.  Cas.  95. 
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Coxe  and  Jones^  for  the  plaintiff. 
Key  and  Swamiy  contra. 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court.  [  •438  ] 

This  is  an  action  of  replevin  instituted  in  the  circuit  court 
for  the  county  of  Alexandria,  and  removed,  for  trial,  to  the  county  of 
Washington. 

The  plaintiff  in  error,  the  original  defendant,  avowed  as  bailiff  of 
"William  S.  Moore,  that  the  goods  replevied  were  distrained  for  rent 
in  arrear.  The  plaintiff  in  replevin,  after  craving  oyer  of  the  deed,  by 
which  the  rent  alleged  to  be  in  arrear  was  reserved,  pleaded  the  stat- 
ute of  usury  in  bar  of  the  claim.  The  plea  alleged  that  the  contract 
between  the  parties  was  a  corrupt  and  usurious  lending  of  the  sum 
of  $5,000,  upon  an  interest  of  ten  per  centum  per  annum. 

Other  issues  were  joined  in  the  cause,  but  they  are  not  noticed, 
because  they  are  of  no  importance. 

On  the  trial,  the  plaintiff  in  replevin  offered  Jonathan  Scholfield  as 
a  witness,  who  was  objected  to  by  the  avowant,  but  admitted  by  the 
court,  and  to  this  admission  the  avowant  excepted. 

In  support  of  his  objection  to  the  competency  of  the  witness,  the 
counsel  for  the  avowant  exhibited  a  deed,  executed  on  the  11th  of 
June,  1814,  by  Scholfield  and  wife,  to  William  S.  Moore, 
•by  whose  authority  the  distress  was  made;  by  which  the  [  •439  ] 
said  Scholfield  and  v^ife,  in  consideration  of  $5,000  paid  by 
the  said  Moore  to  the  said  Scholfield,  granted  to  the  said  William  S. 
Moore,  his  heirs  and  assigns  forever,  one  certain  annuity  or  rent  of 
$500,  to  be  issuing  out  of  and  charged  upon  a  lot  of  ground,  and 
four  brick  tenements  and  appurtenances  thereon  erected,  lying  in 
the  town  of  Alexandria,  and  particularly  described  in  the  deed. 

Also  a  deed  between  the  said  Scholfield  and  wife,  of  the  first  part, 
John  Lloyd,  the  plaintiff  in  replevin,  of  the  second  part,  and  Andrew 
Scholfield,  of  the  third  part ;  conveying  to  the  said  John  Lloyd  the 
lot  of  which  the  annuity  or  rent  charge  of  $500,  had  been  granted  to 
William  S.  Moore.  This  deed  contains  several  covenants,  and,  among 
others,  a  stipulation  that  the  lot  shall  remaia  subject  to  the  annuity 
to  William  S.  Moore. 

Also  the  following  letter  firom  Scholfield  to  Lloyd :  — 

*' Alexandria,  June  9, 1824. 

**  Sir  :  As  you  hold  under  me  the  property  on  which  I  granted  a 
rent  charge  of  $500  a  year  to  William  S.  Moore,  I  now  give  you 
notice,  the  contract  by  which  that  rent  charge  was  created  I  consider 
VOL.  XI.  35 
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to  be  usurious,  and  that  I  shall  take  measures  to  set  aside  the  same ; 
and  I  hereby  require  you  to  withhold  from  William  S.  Moore  the 
payment  of  any  further  money,  on  account  of  this  rent  charge; 
and  in  case  distress  should  be  made  upon  you  for  the  rent,  I  promise 
to  save  you  harmless  if  you  will  resist  the  payment  by  writ  of  replevy. 
I  wish  you  to  understand*  that  if  you  make  any  further  payments 
after  receiving  this  notice,  that  you  make  them  at  your  own  risk. 
"  I  am,  with  great  respect,  yours, 

^<  Jonathan  Soholfield. 
"  To  Mr.  John  Lloyd." 

This  letter  was  delivered  to  Mr.  Lloyd  on  the  day  of  its  date. 

Also  a  deed  of  the  18th  of  November,  1826,  from  said  Scholfield, 

making  a  conditional  assignment  of  one  fifth  of  said  annuity  of 

$500  to  Thomas  K.  Beale,  in  which  he  recites  €uid  ac- 

[  •  440  ]  knowledges  *  his  responsibility  to  Lloyd,  on  account  of  the 

distress  for  rent  made  by  William  S.  Moore. 

Also,  an  exemplification  of  the  record  of  the  proceedings  in  the 
county  court  of  Fairfax,  in  the  commonwealth  of  Virginia,  upon  the 
insolvency  and  discharge  of  the  said  Scholfield,  as  an  insolvent  debtor, 
in  May,  1822. 

Whereupon  the  plaintifi*  in  replevin,  to  support  the  competency  of 
the  said  Scholfield,  laid  before  the  court  the  following  documents :  — 

A  release  from  said  Scholfield  to  the  plaintiff  in  replevin,  dated 
the  13th  day  of  June,  1831 ;  whereby  said  Scholfield,  in  consideration 
of  $6,000  released  to  him  by  the  said  Lloyd,  out  of  a  debt  due  by 
him  to  Lloyd,  grants  to  said  Lloyd  all  the  right,  title,  and  interest, 
which  he  has,  or  may  have,  from  the  decision  of  the  suit  depending 
for  the  annuity  or  rent  charge  granted  to  Moore,  or  which  he  has,  or 
may  have  thereafter,  to  the  brick  buildings  upon  which  the  said  an- 
nuity or  rent  charge  is  secured.  He  also  releases  the  said  Lloyd  from 
all  covenants  or  obligations,  expressed  or  implied,  arising  out  of  the 
deed  of  assignment  from  him  to  said  Lloyd;  and  also  from  all  claims, 
&c.,  which  now  exist,  or  may  hereafter  arise  out  of  the  said  deed,  &c 
Also  a  release  from  the  same  to  the  same,  dated  2dth  April,  1828,  in 
which  Scholfield  releases  to  Lloyd  all  his  right,  &c.,  to  the  said  suit, 
&&C.,  and  to  all  sums  of  money  which  may  accrue,  and  from  all 
actions,  &c.,  on  account  of  the  said  suit,  &c. 

Also,  a  release  of  the  same  date  from  Thomas  K.  Beale  and  James 
M.  M'Crea,  releasing  the  said  Jonathan  Scholfield  from  $950,  part 
of  a  debt  of  $2,000,  due  from  him  to  them. 

Also,  a  release  from  Joseph  Smith,  of  same  date,  releasing  (1,150, 
pEirt  of  a  debt  of  $3,000,  due  to  him  from  said  Scholfield. 
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Also,  a  release  of  William  Veitch  and  Benoni  Wheat,  discharging 
the  said  Scholfield  from  $250,  part  of  a  debt  of  $800,  due  to  them 
from  him. 

Also,  an  engagement  of  John  Uoyd,  dated  the  25th  of  April,  1828, 
binding  himself  to  the  several  persons  who  executed  the  fore- 
going releases  for  the  several  sums  released  by  them,  in  *  the  [  *441  ] 
event  of  his  succeeding  in  the  suit  then  depending  between 
himself  and  Charles  Scott,  bailiff  of  William  S.  Moore. 

Also,  a  release  from  John  Lloyd,  stating  that  whereas  Jonathan 
Scholfield  stood  indebted  to  him  in  a.  large  sum  of  money,  he  had 
agreed  to  release,  and  did  thereby  release,  the  said  Scholfield  from 
$5,000,  part  of  the  said  debt 

In  discussing  the  competency  of  the  witness,  some  diversity  of 
opinion  prevailed  on  the  question  whether  he  could  be  received  to 
invalidate  a  paper  executed  by  himself;  but,  without  deciding  this 
question,  a  majority  of  the  court  is  of  opinion  that  he  is  interested  in 
the  event  of  the  suit  His  letter  of  the  9th  of  June,  to  John  Lloyd, 
the  tenant  in  possession,  requiring  him  to  withhold  from  WiUiam  S. 
Moore  the  payment  of  any  further  sum  of  money,  on  account  of  this 
rent  charge,  ccmtains  this  declaration :  ^^  And  in  case  distress  should 
be  made  upon  you  for  the  rent,  I  promise  to  save  you  harmless,  if 
you  will  resist  iJie  payment  by  writ  of  replevy.  I  wish  you  to  under- 
stand, that  if  you  make  any  further  payments  after  receiving  this 
notice,  that  you  make  them  at  your  own  risk." 

This  is  an  explicit  and  absolute  undertaking,  to  assume  all  the 
liabilities  which  Mr.  Lloyd  might  incur  by  suing  out  a  writ  of  re- 
plevin, if  an  attempt  should  be  made  to  levy  the  rent  by  distress.  Mr. 
Scholfield  then  is  responsible  to  Mr.  Lloyd  for  the  costs  of  this  suit 
This  is  a  plain  and  substantial  interest  in  the  event  of  the  suit,  from 
which  Mr.  Lloyd  alone  can  release  him.  This  liability  was  incurred 
before  the  sale  and  release  from  Scholfield  to  Lloyd,  of  the  13th  of 
June,  1831 ;  and  Mr.  Scholfield's  responsibility  depended  on  the  de- 
cision of  the  suit  in  which  he  was  called  as  a  witness,  unless  his 
release  to,  and  contract  with  Lloyd  of  the  13th  of  June,  1831,  could 
discharge  him  from  it  That  contract  transferred  to  Lloyd  all  the 
interest  of  Scholfield,  in  the  ground  charged  with  the  rent  to  Moore, 
but  did  not  transfer  with  it  his  obligation  to  save  Lloyd  harmless, 
for  resisting  the  claim  of  Moore  to  the  rent  in  arrear.  It  produced  a 
state  of  things  which  removed  all  motives,  on  the  part  of  Schol- 
field, for  incurring  fresh  liabilities,  But  did  not  discharge  him  from 
liabilities  already  incurred.  It  placed  in  his  hands  the  entire  man- 
agement of  the  suit,  but  did  not  enable  him  to  undo  what  was 
done,  or  to  relieve  himself  from  the  claim  of  Moore  to  costs,  should 
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[  ^442  ]  the  suit  terminate  in  his  favor.  *  The  responsibility  of 
Uoyd  to  Moore  continued,  and  the  correlatiye  responsibility 
of  Scholfield  to  Lloyd  still  continued  also,  unless  Lloyd  had  released 
him  from  it.  Now,  there  is  no  expression  in  the  contracts  between 
the  parties,  which  purports  to  be  such  a  release.  It  has  been  inferred 
as  the  result  of  the  change*  in  the  situation  of  the  parties  ;  but  we  do 
not  think  the  inference  justified  by  the  fact.  The  obligation  is  un- 
equivocal; is  expressed  in  plain  and  positive  terms;  i^  dependent 
on  the  event  of  a  suit,  and  independent  of  the  ownership  of  the  prop- 
erty. The  parties  enter  into  a  contract  by  which  the  property  is  trans- 
ferred, without  making  any  allusion  to  this  obligation.  It  remains, 
we  think,  in  full  force ;  and,  consequently,  Jonathan  Scholfield  was 
an  interested  and  incompetent  witness. 

In  the  progress  of  the  examination,  the  plaintiff's  counsel  put  to 
the  witness  the  following  question :  "  Did  you,  in  the  course  of  your 
discussions  as  to  the  time  you  were  to  keep  the  money,  state  your 
object  in  the  application  to  be,  to  have  the  use  of  the  $5,000  for  a 
limited  time?" 

To  which  the  defendant's  counsel  objected,  as  being  a  leading 
interrogatory.  The  plaintiff's  counsel  then  varied  the  question  as 
follows :  — 

"  Did  you  or  did  you  not,  in  the  course  of  your  discussions,  &c." 
To  which  the  defendant's  counsel  made  the  same  objection ;  but  the 
court  overruled  the  objection,  and  permitted  the  question  to  be  put; 
and  the  defendant  excepts  to  that  decision. 

Although  the  plaintiff's  counsel  objected  to  this  question,  and  said 
that  he  excepted  to  the  opinion  of  the  court ;  no  exception  is  actually 
prayed  by  the  party,  or  signed  by  the  judge.  This  court,  therefore, 
cannot  consider  the  exception  as  actually  taken,  and  must  suppose  it 
was  abandoned. 

Evidence  was  given  by  the  plaintiff  in  replevin,  conducing  to  prove 
that  the  contract  between  Scholfield  and  Moore,  under  which  the  sum 
of  J5,000  was  advanced  by  the  latter  to  the  former,  originated  in  an 
application  for  a  loan  of  money ;  not  for  the  purchase  and  sale  of  a 
rent  charge  or  annuity.  Scholfield  applied  to  Moore  to  raise  or  bor- 
row $5,000,  securing  him  on  an  annuity  or  ground-rent  for  one  year* 
Moore  proposed  to  let  him  have  the  money  for  ten  years  on  the  same 
security.  After  much  discussion  the  parties  agreed  to  split 
[  •443  ]  the  •difference,  and  that  Scholfield  should  keep  the  money 
five  years.  Scholfield  says  his  first  proposition  was  to  allow 
ten  per  cent,  and  to  secure  it  by  an  annuity  or  ground-rent  on  the 
houses  mentioned  in  the  deed.  No  other  interest  but  ten  per  cent, 
was  mentioned ;  Scholfield  had  no  intention  of  selling  the  property. 
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It  was  also  in  evidence  that  Moore  was  a  money  lender,  and  was  in 
the  habit  of  advancing  money,  secured  on  ground-rents  or  annuities ; 
and  that  Scholfield  was  a  money  borrower ;  and  that  the  property 
was  an  ample  security  for  the  money  lent,  and  for  the  annuity. 

On  the  part  of  the  avowant,  it  was  proved,  that  the  usual  value  of 
those  ground-rents  or  annuities  charged  on  lots  in  Alexandria  was 
such  as  to  afford  an  interest  of  ten  per  cent,  per  annum  on  the  prin- 
cipal sum  advanced ;  and  it  was  admitted  by  Scholfield  that  he  gave 
Moore  no  promise,  stipulation,  or  security  for  the  return  of  the  $6,000, 
other  than  is  contained  in  the  deed  itself. 

Many  witnesses  were  examined,  and  a  great  deal  of  testimony, 
bearing  more  or  less  directly  on  the  contract,  was  adduced. 

The  deed  firom  Scholfield  and  wife  to  "W.  S.  Moore,  by  which,  in 
consideration  of  (5,000,  the  annuity  or  rent  charge  of  $500  per 
annum  was  created,  contains  a  covenant  ^<  that  the  said  J.  Scholfield, 
his  heirs  and  assigns,  will  well  and  truly  pay  to  the  said  W.  S.  Moore, 
his  heirs  and  assigns,  the  said  annuity  or  rent  charge  of  $500,  b^ 
equal  half-yearly  payments,  on  the  10th  day  of  June  and  on  the  10th 
day  of  December,  in  each  year,  forever  hereafter,  as  the  same  shall 
become  due ;  and  that  if  the  same  be  not  punctually  paid,  then  it 
shall  be  lawful  for  the  said  W.  S.  Moore,  his  heirs  and  assigns,  firom 
time  to  time,  on  every  such  default,  to  enter  on  the  premises  charged, 
and  to  levy,  by  dislzess  and  sale  of  the  goods  and  chattels  there 
found,  the  rent  in  arrear  and  the  costs  of  distress  and  sale ;  and  if 
the  same  shall  remain  in  arrear  and  unpaid  for  the  space  of  thirty 
days  after  any  day  of  payment,  as  sdbresaid,  and  no  distress  sufficient 
to  satisfy  the  same  can  be  found  on  the  premises  charged,  then  it 
shall  be  lawful  for  the  said  W.  S.  Moore,  his  heirs  and  assigns,  to 
enter  on  the  premises  charged,  and  fiK)m  thence  to  remove  and  expel 
the  said  J.  Scholfield,  his  heirs  and  assigns,  and  to  hold  and 
enjoy  *the  same  as  his  and  their  absolute  estate  forever  [  ^444  ] 
thereafter."  "  And  that  the  said  J.  Scholfield,  his  heirs  and 
assigns,  will  forever  hereafter  keep  the  buildings  ahd  improvements 
which  now  are,  or  hereafter  may  be  erected  on  the  premises  charged, 
fully  insured  against  fire,  in  some  incorporated  insurance  office,  and 
will  assign  the  policies  of  insurance  to  such  trustees  as  the  said  W. 
S.  Moore,  his  heirs  or  assigns,  may  appoint ;  to  the  intent  that  if  any 
damage  or  destruction  from  fire  shall  happen,  the  money  received  on 
such  policies  may  be  applied  to  rebuilding  or  repairing  the  buildings 
destroyed  or  damaged." 

<*  And  lastly,  that  he  and  his  heirs  will  forever  warrant  and  defend 
the  annuity  or  rent  charge,  hereby  granted  to  the  said  W.  S.  Moore, 
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bis  heirs  and  assigns,  against  any  defalcation  or  deduction,  for  or  on 
account  of  any  act  of  him,  his  heirs  or  assigns." 

The  deed  contained  a  further  covenant,  that  if,  at  any  time  after 
five  years,  the  said  J.  Scholfield  should  pay  to  the  said  W.  S.  Moore 
the  sum  of  $5,000,  with  all  arrears  of  rent,  &c.,  the  said  W.  8.  Moore 
will  execute  any  deed  releasing  or  extinguishing  the  said  rent  or 
annuity. 

When  the  testimony  was  closed,  the  counsel  for  the  defendant  and 
avowant  prayed  the  court  to  instruct  the  jury,  "  that  the  contract  be- 
tween said  Jonathan  Scholfield  and  William  8.  Moore,  such  as  it  is 
evidenced  by  the  deed  firom  said  8cholfield  and  wife  to  said  Moore, 
set  out  in  the  proceedings,  and  given  in  evidence  by  the  plaintiff  as 
aforesaid,  was  lawful,  and  free  of  the  taint  of  usury ;  and  in  order  to 
impeach  it  of  usury,  and  support  the  issues  of  fact  joined  in  this 
cause  on  the  part  of  the  plaintiff,  it  is  necessary  for  the  plaintiff  to 
prove,  that  besides  the  contract  imported  by  the  terms  of  said  deed, 
there  was  an  actual  contract  between  said  Scholfield  and  Moore  for 
the  loan  of  $5,000  at  usurious  interest,  to  vidt,  at  the  rate  of  ten  per 
cent,  per  annum,  to  be  disguised  under  the  form  and  name  of  an  an- 
nuity or  rent  charge ;  and  that  such  sum  was  actually  lent  by  said 
Moore  to  said  Scholfield,  and  said  deed  given  in  pursuance  and  exe- 
cution of  such  contract  and  loan,  securing  the  said  usurious  interest 
under  the  form  and  name  of  such  annuity  or  rent  charge ;  that  the 
facts  given  in  evidence  to  the  jury  as  aforesaid  to  support 
[  •  445  ]  the  issues  above  joined  on  the  part  •  of  the  plaintiff,  did  not 
import  such  a  lending  of  money  by  Moore  to  Scholfield  at 
usurious  interest  as  was  sufficient  to  support  the  issues  joined  on 
the  part  of  the  plaintiff  in  replevin,  upon  the  second  and  fourth  pleas 
by  the  plaintiff  in  replevin,  pleaded  to  the  cognizance  in  this  case." 
Which  instruction  the  court  refused  to  give ;  to  which  refusal  the 
defendant  and  avowant,  by  his  counsel,  prayed  an  exception,  which 
was  signed. 

The  substantial  merits  of  the  case  are  involved  in  the  subsequent 
instructions  which  the  court  actually  gave ;  and  it  will  be  apparent, 
when  we  proceed  to  the  consideration  of  those  instructions,  that  if 
they  ought  to  have  been  given,  this  ought  to  h'ave  been  refused. 
There  are,  however,  objections  to  the  manner  in  which  these  instruc- 
tions are  framed ;  which  ought  not  to  have  been  overlooked  by  the 
court  The  statute  against  usury  not  only  forbids  the  direct  taking 
of  more  than  six  per  centum  per  annum  for  the  loan  or  forbearance 
of  any  sum  of  money,  but  it  forbids  any  shift  or  device,  by  which 
this  prohibition  may  be  evaded  and  a  greater  interest  be  in  fact 
secured.    If  a  larger  sum  than  six  per  cent  be  not  expreraly  reserved, 
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the  instrument  will  not  of  itself  expose  the  usury ;  but  the  real  cor- 
ruptness of  the  contract  must  be  shown  by  extrinsic  circumstances^ 
which  prove  its  character.  Those  circumstances  must  of  course  be 
viewed  in  connection  with  the  contract.  The  counsel  for  the  avow- 
ant asks  the  court  to  separate  the  instrument  from  its  circumstances, 
and  to  inform  the  jury  that  the  instrument  itself  was  lawful,  and 
free  from  the  taint  of  usury ;  and  that  to  fix  this  taint  upon  it,  the 
plaintiff  in  replevin  must  prove,  besides  the  contract  in  the  deed,  an 
actual  contract,  stipulating  interest  at  the  rate  of  ten  per  centum  per 
annum  for  the  loan  of  ^5,000.  Had  this  instruction  been  given, 
circumstances  which  demonstrated  the  intention  of  the  parties,  and 
explained  completely  the  contract  actually  made,  if  such  existed, 
must  have  been  disregarded  by  the  jury.  The  court  is  next  requested 
to  say  to  the  jury,  that  the  facts  given  in  evidence  did  not  import 
such  a  lending  as  would  support  the  issue. 

The  court  is  thus  asked  to  usurp  the  province  of  the  jury,  and 
to  decide  on  the  sufficiency  of  the  testimony,  in  violation  of  the 
well  established  principle,  that  the  law  is  referred  to  the 
court,  •  the  fact  to  the  jujry.     The   court  did  not  err  in  [  *  446  ] 
refusing  to  give  this  instruction. 

"  The  plaintiff  then  prayed  the  court  further  to  instruct  the  jury, 
that  the  matters  shown  in  evidence  to  the  jury  as  aforesaid,  are 
proper  for  the  consideration  of  the  jury  to  determine,  firom  the  whole 
evidence,  under  the  instruction  of  the  court,  as  already  given  to  them 
in  this  cause,  whether  the  said  contract  so  made  between  the  said 
Moore  and  Scholfield  was,  in  substance  and  effect,  a  loan  at  usuri- 
ous interest,  or  a  bondjide  contract  for  the  bargain  and  sale  of  a  rent 
charge ;  and  if  the  jury,  firom  the  said  whole  evidence  under  the 
instructions  as  aforesaid,  shall  believe  it  to  have  been  such  a  loan, 
they  should  find  for  the  plaintiff;  if  otherwise,  for  the  defendant." 

The  court  gave  this  instruction,  and  the  defendants  excepted  to  it. 
rts  correctness  is  now  to  be  examined. 

The  statute  declares,  ^Hhat  no  person  shall,  upon  any  contract, 
take,  directly  or  indirectly,  for  loan  of  any  money,"  &c.,  "  above  the 
value  of  six  doUars,  for  the  forbearance  of  $100  for  a  year,"  &c. 

It  has  been  settled,  that  to  constitute  the  offence,  there  must  be  a 
loan,  upon  which  more  than  six  per  cent  interest  is  to  be  received ; 
and  it  is  also  settled,  that  where  the  contract  is  in  truth  for  the  bor- 
rowing and  lending  of  money,  no  form  which  can  be  given  to  it  will 
firee  it  firom  the  taint  of  usury,  if  more  than  legal  interest  be  secured. 

The  ingenuity  of  lenders  has  devised  many  contrivances,  by 
which,  under  forms  sanctioned  by  law,  the  statute  may  be  evaded. 
Among  the  earliest  and  most  common  of  these  is  the  purchase  of 

Digitized  by  LjOOQIC 


416         SUPREME   COURT  OF  THE  UNITED   STATES. 

Scott  V,  Lloyd.    9  P. 

annuities,  secured  upon  real  estate  or  otherwise.  The  statute  does 
not  reach  these,  not  only  because  the  principal  may  be  put  in  hazard, 
but  because  it  was  not  the  intention  of  the  legislature  to  interfere 
with  individuals  in  their  ordinary  transactions  of  buying  and  selling, 
or  other  arrangements  made  with  a  view  to  convenience  or  profit. 
The  purchase  of  an  annuity,  therefore,  or  rent  charge,  if  bond  fide 
sale,  has  n6ver  been  considered  as  usurious,  though  more  than  six 
per  cent,  profit  be  secured.  Yet  it  is  apparent,  that  if  giving  this 
form  to  the  contract  will  afford  a  cover  which  conceals  it  from 
judicial  investigation,  the  statute  would  become  a  dead  letter. 
Courts,  therefore,  perceived  the  necessity  of  disregarding 
[  •  447  ]  the  •  form,  and  examining  into  the  real  nature  of  the  trans- 
action. If  that  be  in  fact  a  loan,  no  shift  or  device  will 
protect  it. 

Though  this  principle  may  be  extracted  from  all  the  cases,  yet  as 
each  depends  on  its  own  circumstances,  and  those  circumstances 
are  almost  infinitely  varied,  it  ought  not  to  surprise  us  if  there  should 
be  some  seeming  conflict  in  the  application  of  the  rule  by  different 
judges.  Different  minds  allow  a  different  degree  of  weight  to  the 
same  circumstances. 

The  King  v.  Drury,  2  Lev.  7,  is  a  very  strong  case  in  favor  of  the 
avowant,  and  has  been  much  pressed  on  the  court  by  his  counseL 

Brown  agreed  to  assign  to  Drue  a  lease  of  a  house  for  forty  years 
for  the  sum  of  £300.  Drue  not  having  the  money,  Drury,  by  agree- 
ment with  Drue,  paid  the  £300,  took  the  assignment  to  himself,  and 
then  let  the  house  to  Drue  for  thirty-nine  and  three  quarter  years,  at 
a  rent,  of  which  £30  was  payable  to  himself.  Drury  covenanted 
that  if,  at  the  end  of  four  years,  Drue  paid  the  £300,  he  would  con- 
vey the  residue  of  the  term  to  Drue.  Per  Hale,  C.  J.  "  This  is  not 
usury  within  the  statute ;  for  Drue  was  not  bound  to  pay  the  £300 
to  Drury."  "  It  is  no  more  in  effect  than  a  bargain  for  an  annuity 
of  £30  yearly,  for  thirty-nine  and  three  quarter  years,  for  £300  to  be 
secured  in  this  manner,  determinable  sooner  if  the  grantor  pleases ; 
but  the  grantee  hath  no  remedy  for  his  £300."  "  And  so  the 
acceptance  of  the  £7,  IO5.  is  not  usury.  But  if  Drury  had  taken 
security  for  the  repayment  of  the  £300,  or  it  had  been  by  any  col- 
lateral agreement  to  be  repaid,  and  all  this  method  of  bargaining  a 
contrivance  to  avoid  the  statute,  this  had  been  usury." 

This  case  has  been  cited  to  prove,  that,  without  an  express  stipu- 
lation for  the  repayment  of  the  money  advanced,  a  contract  cannot 
be  usurious,  whatever  profit  may  be  derived  from  it.  It  must  be 
admitted  that  although  Lord  Hale  does  not  say  so  in  terms,  the 
case,  as  reported,  countenances  this  construction.     But  the  accuracy 
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of  the  report  must  be  questioned ;  and  it  is  believed  that  such  a 
principle  would  not  now  be  acknowledged  in  the  courts  of  England. 
Chief  Justice  Hale  considers  the  transaction  simply   as   a  bar- 
gain for  an  annuity,  not  as  a  loan  of  money.     Whether 

•  the  circumstances  of  the  case  warranted  this  conclusion  or  [  *  448  ] 
not,  it  is  the  conclusion  he  drew  from  them.  The  negotia- 
tion between  Drue  and  Drury,  by  which  the  latter  advanced  the 
money,  became  the  assignee  of  the  term,  and  then  leased  it  to  the 
former,  accompanied  with  a  power  of  redemption,  are  totally  over- 
looked by  the  judges.  It  had  no  influence  on  the  case.  It  was  not 
considered  as  affording  any  evidence,  that  the  transaction  was  in 
reality  a  loan  of  money.  The  principle  of  law  announced  by  the 
judge  is  simply,  that  a  bargain  for  an  annuity  is  not  usury.  He 
adds,  that  if  the  repayment  of  the  £300  had  been  secured,  and  all 
this  method  of  bargsdning  a  contrivance  to  avoid  the  statute,  this 
had  been  usury. 

He  connects  the  bargaining,  being  a  contrivance  to  avoid  the 
statute,  with  a  security  for  the  repayment  of  the  sum  advanced,  as 
if  he  thought  this  security  indispensable  to  the  effect  of  the  bargain- 
ing, without  T^hich  the  contract  could  not  be  usurious. 

It  is  obvious  that  if  this  inference  of  law  from  the  fact  be  admitted 
without  qualification,  it  will  entirely  defeat  the  statute.  K  an  ex- 
press stipulation  for  the  repayment  of  the  sum  advanced  be  indis- 
pensable to  the  existence  of  usury,  he  must  be  a  bungler,  indeed,  who 
frames  his  contract  on  such  terms  as  to  expose  himself  to  the  penal- 
ties of  the  law.  If  a  man  purchases  for  J600  an  annuity  for  $200 
per  annum  redeemable  at  the  will  of  the  grantor  in  ten  years,  with- 
out any  express  stipulation  for  the  repayment  of  the  $600 ;  this, 
according  to  Drury's  case,  as  reported,  would  be  no  more  than  a 
bargain  for  an  annuity ;  and  yet  the  grantor  would  receive  excessive 
usury,  and  the  grantee  would  be  compelled,  by  the  very  terms  of  the 
contract,  to  repay  the  $500  as  certainly  as  if  he  had  entered  into  a 
specific  covenant  for  repayment,  on  which  an  action  could  be  main- 
tained. Lord  Hale  cannot  have  intended  this.  He  has  not  said  so 
in  terms ;  and  we  must  believe  that  he  did  not  mean  to  require  more 
than  that  the  contract  should  not  be  such  as,  in  effect,  to  secure  the 
principal  sum  advanced  with  usurious  interest.  It  would  be  a  very 
unusual  stipulation  in  the  grant  of  an  annuity,  that  the  money  should 
be  returned  otherwise  than  by  the  annuity  itself. 

So  in  Finch's  case,  reported  in  Comyn  on  Usury,  43,  Canfield 
secured  to  Finch  more  than  the  legal  interest  on  the  money 

•  advanced  by  a  rent  issuing  out  of  land,  and  the  court  [  •  449  J 
determined  that  it  was  not  usury,  though  Canfield  had 
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applied  f(»r  a  loan  of  money  which  Finch  refused,  offering  at  the 
same  time  to  let  him  have  the  sum  by  way  of  annuity  or  rent 
This  was  held  not  to  be  usurious.  "  This,"  said  the  court,  "is  not  a 
contract  commenced  upon  a  corrupt  cause ;  but  an  agreement  for  a 
rent  which  it  is  lawful  for  every  one  to  make."  But  it  was  said, 
that  if  £12  in  the  <£100  had  been  offered  to  be  paid,  (the  legal  inter- 
est was  then  ten  per  cent.)  and  the  other  had  said  that  he  would 
accept  it,  but  that  this  would  be  in  danger  of  the  law,  and  therefore 
he  did  not  like  to  contract  upon  these  terras ;  but  that  if  the  other 
party  would  assure  him  an  annual  rent  for  his  money  then  he  would 
lend  it ;  and  upon  this  an  agreement  for  the  rent  had  been  made ; 
this  would  have  been  within  the  statute."  The  same  principle  is 
decided  in  Cro.  James,  252.  These  cases  turn  on  the  evidence  which 
shall  be  Sufficient  to  prove  a  loan  to  be  the  foundation  of  the  con- 
tract ;  but  do  not  withdraw  the  case  from  the  statute,  if  a  loan  be 
its  foundation.  They  decide  that  a  mere  application  for  a  loan  does 
not  convert  a  subsequent  annuity,  which  yields  a  profit  beyond  legal 
interest  into  a  usurious  contract ;  but  that  an  actual  contract  for 
the  loan,  if  converted  into  an  annuity  in  order  to  avoid  the  law,  is 
within  the  statute. 

In  these  cases  the  court  decides  upon  the  fact,  and  determines  that 
a  variation  in  it,  the  importance  of  which  is  not  distinctly  perceived, 
would  bring  the  contract  within  the  law.  In  all  of  them  we  think  it 
probable  that  a  court  of  the  present  day  would  leave  it  to  the  jury  to 
say,  whether  the  contract  was  a  fair  purchase  or  a  loan,  and  would 
direct  the  jury  to  find  for  the  plaintiff  or  defendant,  as  their  opinion 
on  that  fact  might  be. 

In  Fuller's  case,  4  Leon.  208,  and  in  Syraonds  v.  Cockerill,  Noy, 
161,  and  Brownlow,  180,  a  distinction  is  taken  between  the  purchase 
of  an  annuity  without  any  communication  respecting  a  loan,  and  a 
purchase  where  the  negotiation  commences  with  an  application  to 
borrow  money,  though  no  contract  of  a  loan  followed  such  applica- 
tion. 

In  a  case  between  Murray  and  Harding,  reported  in  Comyns  on 
Usury,  51,  Markhara,  an  attorney,  at  the  request  of  Robert  Harding, 
rector  of  Grafton  Regis,  applied  to  Mrs.  Mary  Murray,  to 
[  *  450  ]  lay  out  £120  in  the  purchase  of  an  annuity  *of  X20  a  year 
for  the  defendant's  life,  charged  on  his  rectory  of  Grafton, 
redeemable  by  him  at  the  end  of  the  first  five  years,  upon  the  pay- 
ment of  £109  10*.  There  was  no  communication  with  her  about  a 
loan,  but  merely  about  the  purchase  of  such  redeemable  annuity ; 
although  Harding  had  mentioned  to  his  attorney,  Markham,  a  wish 
to  borrow  £100  or  upwards. 
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This  case  was  brought  before  the  court  In  giving  his  opinion  on 
it,  Chief  Justice  De  Grey  said,  "  communication  concerning  a  loan 
has  sometimes  infected  the  case  and  tunned  the  contract  into  usury, 
but  then  the  communication  must  be  mutual."  "  I  know  no  case 
where  even  a  meditated  loan  has  been  bond  fide  converted  into  a 
purchase,  and  afterwards  held  to  be  usurious.  To  be  sure  it  is  a 
strong  and  suspicious  circumstance ;  but  if  the  purchase  comes  out 
to  be  clearly  a  bond  fide  purchase,  it  will,  notwithstanding,  be  good*' 

"  If  a  power  of  redemption  be  given,  though  only  to  one  side,  it  is 
a  strong  circumstance  to  show  it  a  loan,  as  in  Lawley  v.  Hooper. 
But  that  alone  will  not  be  conchisive." 

The  chief  justice  added,  "  in  the  present  case  the  principal  is  pre- 
carious, and  secured  only  by  the  life  of  a  clergyman,  and  his  continu- 
ing to  be  beneficed," 

In  Lawley  r.  Hooper,  3  Atk.  278,  Thomas  Lawley,  being  entitled 
to  an  annuity  of  £200  a  year  for  life,  sold  <£150,  part  thereof,  to 
Rowland  Davenant  for  £1,060,  with  power  to  repurchase,  on  giving 
six  months'  notice.  After  the  death  of  Davenant,  Lowry  brought  this 
bill  against  his  executors  for  an  account,  and  that,  upon  payment  of 
what  should  be  due,  the  defendants  might  reassign  the  annuity  to  the 
plaintiff. 

In  giving  his  opinion,  the  chancellor  said,  ^<  there  has  been  a  long 
struggle  between  the  equity  of  this  court  and  persons  who  have  made 
it  their  endeavor  to  find  out  schemes  to  get  exorbitant  interest,  and 
to  evade  the  statutes  of  usury.  The  court  very  wisely  hath  never 
laid  down  any  general  rule  beyond  which  it  will  not  go." 

"  In  this  case  there  are  two  questions  to  be  considered  L  Whether 
this  assignment  is  to  be  considered  as  an  absolute  sale,  or  a  security 
for  a  loan. 

<^  As  to  the  first,  I  think,  though  there  is  no  occasion  to 
determine  *  it,  there  is  a  strong  foundation  for  considering  it  [  *  451  j 
a  loan  of  money ;  and  I  really  believe  in  my  conscience,  that 
ninety-nine  in  a  hundred  of  these  bargains  are  nothing  but  loans, 
turned  into  this  shape  to  avoid  the  statutes  of  usury." 

The  chancellor  then  proceeds  to  state  the  circumstances  under 
which  the  contract  was  made,  and  the  character  of  the  contract  itself; 
Guad  although  there  was  no  treaty  about  a  loan,  he  considers  it  as  one. 
After  enumerating  the  circumstances,  he  concludes  with  saying, 
^  therefore,  upon  all  the  circumstances,  I  think  it  was,  and  is  to  be 
taken  as  a  loan  of  money  turned  into  this  shape,  only  to  avoid  the 
statute  of  usury ;  but  I  do  not  think  I  am  under  any  absolute  neces- 
sity to  determine  this  point,  for  I  am  of  opinion  that  this  is  such  an 
agreement  as  this  court  ought  not  to  suffer  to  stand,  taking  it  as  ax» 
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absolute  sale."  The  relief  asked  by  the  plaintifF  in  his  bill  was 
granted. 

In  the  noted  casei  of  Chesterfield,  executor  of  Spencer  v.  Janssen, 
reported  in  1  Atk.  339,  and  1  Wils.  286,  £5,000  was  advanced  by 
Janssen,  on  the  bond  of  Mr.  Spencer,  to  pay  X10,000,  should  he  sur- 
vive the  Duchess  of  Marlborough.  After  the  death  of  Mr.  Spencer, 
this  bond  was  contested  by  his  executor,  and  one  of  the  points  made 
was,  that  it  was  usurious.  The  cause  was  argued  with  great  ability, 
and  determined  not  to  be  within  the  statutes,  because  the  principal 
was  in  hazard.  In  giving  this  opinion,  the  judges  define  usury  in 
terms  applicable  to  the  present  case.  "  To  make  this  contract  usuri- 
ous," said  Mr.  Justice  Burnet,  "  it  must  be  either  because  it  is  within 
the  express  words,  or  an  evasion  or  shift  to  keep  out  of  the  statutes." 
"  Whatever  shift  is  used  for  the  forbearance  or  giving  day  of  pay- 
ment, will  make  an  agreement  usurious,  and  is  by  a  court  and  jury 
esteemed  a  color  only.  Suppose  a  man  purchase  an  annuity  at  ever 
such  an  under  price,  if  the  bargain  was  really  for  an  annuity,  it  is  not 
usury.  If  on  the  foot  of  borrowing  and  lending  money,  it  is  other- 
wise ;  for  if  the  court  are  of  opinion  the  annuity  is  not  the  real  con- 
tract, but  a  method  of  paying  more  money  for  the  reward  or  interest 
than  the  law  allows,  it  is  a  contrivance  that  shall  not  avoid  the 
statute." 

The  lord  chancellor  said:  "  If  there  has  been  a  loan  of  money,  and 
aji  insertion  of  a  contingency  which  gives  a  higher  rate  of  interest 
than  the  statutes  allow,  and  the  contingency  goes  to  the 
[  •  462  ]  •  interest  only,  though  real  and  not  colorable,  and  notwith- 
standing it  be  a  hazard,  yet  it  has  been  held  usurious. 
Where  the  contingency  has  related  to  both  principal  and  interest, 
and  a  higher  interest  taken  than  allowed  by  the  statute,  the  courts 
have  then  inquired  whether  it  was  colorable  or  not." 

Wilson  reports  the  chancellor  to  have  said:  '*  Courts  regard  the  sub- 
stance, and  not  the  mere  words  of  contracts.  Loans,  on  a  fair  con- 
tingency to  risk  the  whole  money,  are  not  within  the  statute ;  a  man 
may  purchase  an  annuity  as  low  as  possible,  but  if  the  treaty  be 
about  borrowing  and  lending,  and  the  annuity  only  colorable,  the 
contract  may  be  usurious,  however  disguised." 

Biohards  qui  tarn  v.  Brown,  Cowper,  770,  was  an  action  on  the 
statute  of  usury.  Richard  Heighway  applied  to  Brown  for  a  loan 
of  money,  to  which  Brown  assented,  and  advanced  part  of  the 
money,  promising  to  advance  the  residue,  being  X400,  in  a  fortnight 
After  some  delays.  Brown  said  he  could  not  raise  the  money  himself, 
But  would  try  to  get  it  of  a  friend  in  the  city,  who  was  a  hard  man. 
Heighway  said  be  would  give  30  or  30  guineas  rather  than  not  have 
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the  money.  Brown  said,  "that  his  Mend  never  lent  money  but  on 
an  annuity  at  six  years'  purchase.  However,"  he  added,  "  if  you 
will  take  the  money  on  those  terms,  I  will  engage  to  furnish  you  witii 
money  to  redeem  in  three  months'  time."  Heighway  executed  a 
bond  and  warrant  of  attorney,  for  conveying  the  annuity  to  one 
Waters.  The  money  was  really  advanced  by  Brown,  and  the  name 
of  "Waters  was  used  by  him.  Heighway  deposed  that  Brown  first 
proposed  the  annuity.  He  himself  would  not  have  granted  one. 
Heighway  pressed  for  the  money  to  redeem,  but  Brown  refused  it 

Lord  Mansfield  told  the  jury  that  if  they  were  satisfied,  "  that,  in 
the  true  contemplation  of  the  parties,  this  transaction  was  a  pur- 
chase by  the  one  and  a  sale  by  the  other,  of  a  real  annuity,  how  much 
soever  they  might  disapprove  of  or  condemn  the  defendant's  conduct, 
they  must  find  a  verdict  for  him.  But  on  the  contrary,  if  it  appeared  to 
them  to  have  been  in  reality  and  truth  the  intention  of  both  parties, 
the  one  to  borrow  and  the  other  to  lend,  and  that  the  form  of  an  an- 
nuity was  only  a  mode  forced  on  the  necessity  of  the  borrower  by 
the  lender,  under  color  of  which  he  might  take  an  usurious 
and  exorbitant  *  advantage,  then  they  might  find  for  the  [  *  453  ] 
plaintiff,  notwithstanding  the  contingency  of  the  annuitant 
dying  within  three  months." 

The  jury  found  for  the  plaintiff. 

On  a  motion  for  a  new  trial.  Lord  Mansfield  said :  "  The  question 
is,  what  was  the  substance  of  the  transaction,  and  the  true  intent  and 
meaning  of  the  parties,  for  they  alone  are  to  govern,  and  not  the 
words  used.  The  substance  here  was  plainly  a  borrowing  and  lend- 
ing. Heighway  had  no  idea  of  selling  an  annuity,  but  his  declared 
object  was  to  borrow  money."  "  It  is  true  there  was  a  contingency 
during  three  months.  It  was  that  which  occasioned  the  doubt, 
whether  a  contingency  for  three  months  is  sufficient  to  take  it  out  of 
the  statute." 

The  new  trial  was  granted. 

In  the  case  of  Lrnham  v.  Child,  1  Br.  Ch.  Rep.  93,  Lord  Thurlow  is 
reported  to  have  said  (referring  to  previous  dicta) :  "  All,  therefore,  that 
seems  to  be  meant  is  this,  that  the  annuity  shall  be  absolutely  sold 
without  any  stipulation  for  the  return  of  the  principal ;  and  that  it 
shall  not  be  intended  as  a  means  of  paying  interest  until  such  prin- 
cipal is  returned.  But  where  there  is  a  sale,  it  is  not  usurious  to  make 
it  redeemable." 

In  Drew  v.  Power,  1  Schoales  &  Lefroy,  182,  the  plaintiff'  being 
much  embarrassed  in  his  circumstances,  communicated  to  the  de- 
fendant his  desire  to  raise  money  to  extricate  himself  from  his  debts. 
After  approving  his  purpose  and  increasing  sufficiently  his  anxiety 
VOL.  XI.  36 
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for  its  accomplisbment,  the  defendant  informed  him  that  two  of  his 
estates,  Poulagower  and  Knockavin,  would  shortly  be  out  of  lease, 
and  that,  if  he  would  make  the  defendant  a  lease  of  them  for  three 
lives,  at  the  rent  of  £200  per  ajmum,  he  would,  from  friendship, 
advance  him  money  sufficient  to  pay  all  his  debts.  The  plaintiff 
assented  to  this  proposition.  The  bill  then  proceeds  to  charge  much 
unfairness  and  oppression  on  the  part  of  the  defendant  in  making 
advances  towards  paying  the  debts  of  the  plaintiff,  and  states  that  he 
claimed  a  balance  of  £1,015  15^.,  for  which  he  demanded  the  plain- 
tiffs bond.  This  was  given.  The  defendant  then  required  a  lease 
for  Poulagower  and  Knockavin,  which  was  executed  for  three  young 
lives,  at  the  rent  of  £200  per  annum,  which  was  greatly  be- 
[  *454  ]  low  their  value.  The  defendant  also  obtained  other  *  leases 
from  the  plaintiff.  The  bill  details  a  great  variety  of  other 
transactions  between  the  parties,  which  are  omitted  as  being  in- 
applicable to  the  case  now  before  this  court.  The  bill  was  brought 
for  a  full  settlement  of  accounts,  and  that,  on  payment  of  the  balance 
fairly  due  to  the  defendant,  the  leases  he  had  obtained  from  the  plain- 
tiff might  be  set  aside. 

The  defendant,  in  his  answer,  denied  the  charges  of  oppressive 
and  iniquitous  conduct  set  up  in  the  bill,  and  insisted  that  the  lands 
called  Poulagower  and  Knockavin,  having  been  advertised  to  be  let, 
he  agreed  to  take  them  at  a  valuation,  and  insisted  that  he  paid  a  fair 
rent  for  them. 

The  cause  came  on  to  be  heard  before  the  master  of  the  rolls,  who 
directed  several  issues  to  try  whether  the  full  and  fair  value  of  the 
lands  were  reserved  on  the  leases  granted  by  the  plaintiff  to  the 
defendant ;  and  whether  either,  and  which  of  them  were  executed,  in 
consideration  of  any  and  what  loan  of  money,  and  from  whom. 

The  case  was  carried  before  the  lord  chancellor,  who  disapproved 
the  issues,  and  gave  his  opinion  at  large  on  the  case.  After  com- 
menting on  the  testimony  respecting  the  leases,  he  says :  ^^  Hastings 
has  distinctly  proved,  that  the  loan  of  money  was  the  inducement  to 
this  lease,  and  if  it  was,  it  vitiates  the  whole  transaction.  I  do  not 
mean  advancing  money  by  way  of  fine  or  the  like;  but  where  it  is  a 
distinct  loan  of  money  to  a  distressed  man,  for  which  security  is  to 
be  taken,  and  he  is  still  to  continue  a  debtor  for  it.  If  I  were  to 
permit  this  to  be  considered  as  a  transaction  which  ought  to  stand,  I 
should  permit  a  complete  evasion  of  the  statute  of  usury."  The 
chancellor  concluded  a  strong  view  of  the  testimony,  showing  a  loan 
of  money  to  be  the  consideration  on  which  the  leases  were  granted, 
with  saying :  "  there  is  no  reason  to  send  this  case  to  a  jury."  "  There 
is  sufficient  to  satisfy  the  conscience  of  the  court,  that  these  leases 
ought  not  to  stand." 

Digitized  by  VjOOQIC 


JAinJART   TERM,   1835.  428 

8oott  V.  Lloyd.    9  P. 

The  case  of  Marsh  v.  Martindale,  3  Bos.  &  Pul.  154,  was  a  judg- 
ment on  a  bond  for  £5,000.  The  consideration  on  which  the  bond 
was  given,  was  a  bill  drawn  by  Robert  Wood  on  Martindale.  Filet, 
and  Co.,  for  <£5,000,  payable  three  years  after  date.  The  bill  was 
accepted,  the  interest  dkcotmted  by  Sir  Charles  Marsh,  and 
the  residue  of  the  money  paid  to  *  Martindale,  for  the  pur-  [  *  455  ] 
pose  of  enabling  him  to  discharge  certain  annuities  for 
which  he  was  liable. 

On  a  motion  for  a  new  trial,  Lord  Alvanley,  chief  justice,  said : 
It  was  contended  that  the  transaction  was  to  all  intents  a  purchase 
of  an  annuity ;  and  this  certainly  was  the  strongest  ground  which 
the  plaintiff  could  take ;  for  it  has  been  determined  in  all  the  cases 
on  the  subject,  that  a  purchase  of  an  annuity,  however  exorbitant  the 
terms  may  be,  can  never  amount  to  usury.  But  if  the  transaction 
respecting  the  annuity  be  under  cover  for  the  advancement  of  money 
by  way  of  loan,  it  will  not  exempt  the  lender  from  the  penalty  of  the 
statute,  or  prevent  the  securities  from  being  void.  Then  is  this  trans- 
action the  purchase  of  an  annuity  or  is  it  not  ?  "  After  restating  the 
transaction,  the  judge  asked :  '^  What  is  this  but  forbearing  for  three 
years  to  take  the  sum  of  j£4,250,  for  which  forbearance,  he  was  to 
leceive  interest  on  £6,000  ?  " 

The  judge  referred  to  the  case  in  Noy,  151,  as  applicable  to  this. 
**  There,"  he  said,  "  a  question  having  arisen,  whether  a  deed  secur- 
ing a  rent  charge  were  void  for  usury,  the  court  agreed,  that,  if  the 
original  contract  were  to  have  a  rent  charge,  that  is  not  usury,  but  a 
good  bargain ;  but  if  the  party  had  come  to  borrow  the  money,  and 
then  such  a  bargain  had  ensued  by  security,  then  that  is  usury." 

Doe,  on  the  demise  of  Grimes  et  aL  assignees  of  Hammond  (a 
bankrupt)  v.  Gooch,  3  Barn.  &  Aid.  664,  was  an  ejectment.  Ham- 
mond had  taken  ground  on  a  building  lease  at  the  rent  of  <£108  per 
annum.  He  assigned  the  premises  to  Roberts  for  £2,300,  a  sum 
considerable  above  their  then  value,  and  at  the  same  time  took  a 
lease  from  Roberts  at  the  increased  rent  of  £395,  containing  the 
same  covenants  for  building  as  were  in  the  original  lease,  together 
with  a  stipulation  that  he  should  be  at  liberty,  on  giving  six  months' 
notice,  to  repurchase  the  premises  at  the  same  price  for  which  he  had 
sold  them  to  Roberts.  Hammond  completed  the  houses ;  and,  hav- 
ing become  a  bankrupt,  his  assignees  brought  this  action  against  the 
tenant  of  Roberts.  The  judge  left  it  to  the  jury  to  say  whether  the 
transaction  between  Haihmond  and  Roberts  was,  substantially,  a 
purchase  or  a  loan ;  and  told  them,  ^  that  if  they  thought  it  was  a 
loan,  the  deeds  were  void,  the  transaction  being  usurious." 
The  jury  found  a  verdict  for  the  •plaintiff.     On  a  motion  [  *  456  ] 
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for  a  new  trial,  counsel  contended  that  the  deeds  imported  a  pur- 
chase. That  the  principal  money  was  altogether  gone,  unless 
Hammond  chose  to  redeem ;  and,  though  it  may  be  his  interest  so  to 
do,  this  will  not  make  it  a  usurious  transaction.  K  a  person  have 
an  annuity  secured  on  a  freehold  estate,  it  may  be  clearly  his  interest 
to  redeem  it ;  but  such  a  power  will  not  make  the  bargain  usurious. 
Here  Bailey,  justice,  observed,  <*in  that  case,  the  principal  is  in  hazard 
from  the  uncertain  duration  of  life.  Here,  it  is  in  the  nature  of  an 
annuity  for  years,  and  there  is  no  case  in  which  an  annuity  for  years 
has  been  held  not  to  be  usurious,  where,  on  calculation,  it  appeared 
that  more  than  the  principal,  together  with  legal  interest,  is  to  be 
received." 

The  new  trial  was  refusecL 

In  the  case  of  Low  v.  Waller,  Doug.  736,  Lord  Mansfield  told  the 
jury,  "  that  the  statute  of  usury  was  made  to  protect  men  who  act 
with  their  eyes  open ;  to  protect  them  against  themselves."  "  They 
were  to  consider  whether  the  transaction  was  not  in  truth  a  loan  of 
money,  and  the  sale  of  goods  a  mere  contrivance  and  evasion." 

The  jury  found  the  contract  to  be  usurious.  On  a  motion  for  a 
new  trial,  Lord  Mansfield  said:  '^  The  only  question  in  all  cases  like 
the  present,  is,  what  is  the  real  substance  of  the  transaction,  not  what 
is  the  color  and  form." 

Gibson  v.  Pristoe,  1  Call.  62,  was  an  action  of  debt  brought  by 
Oibson  against  Fristoe  et  al,  in  the  district  court  of  Dumfries.  Issue 
was  joined  on  the  plea  of  the  statute  of  usury.  Verdict  and  judg- 
ment for  the  defendant,  and  appeal  to  the  court  of  appeals. 

The  case  was  shortly  this,  John  Fristoe  being  indebted  to  John 
Gibson,  by  bond,  for  <£445  lis.  2(L  sterling,  on  the  17th  of  December, 
1787,  assigned  him  bonds  of  perfectly  solvent  obligors  for  £780 
currency,  at  the  agreed  value  of  j£382  8s.  2d.  sterling,  and  gave  a 
new  bond  with  two  sureties  for  a  balsmce  of  <£106  17^.  2(L  sterling, 
payable  in  March  following. 

Mr.  Washington,  for  the  appellant,  said :  ^'  In  all  these  cases  the 
first  inquiry  is,  if  there  be  a  loan.  I  admit  that  if  a  real  loan  is 
endeavored  to  be  covered  under  any  disguise  whatever,  it  is  still 
usury."     He  contended  that  here  was  no  loan,  *' but  a  purchase  of 

property,  for  bonds  are  property." 
[  •  457  ]  *  In  giving  his  opinion,  Mr.  Pendleton,  the  president  of  the 
court  of  appeals,  said :  ^'  An  agreement  by  which  a  man 
secures  to  himself,  directly  or  indirectly,  a  higher  premium  than  six  per 
cent,  for  the  loan  of  money,  or  the  forbearance  of  a  debt,  is  usury.  If 
the  principal  or  any  considerable  part  be  put  in  risk,  it  is  not  usury, 
because  the  excess  in  the  premium  is  the  consideration  of  that  risk." 
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**  But  if  the  bargain  proceeds  from  and  is  connected  with  a  treaty  foj 
the  loan  or  forbearance  of  money,  it  is  usury ;  because  the  vendor  is  sup- 
posed to  have  submitted  to  a  disadvantageous  price,  under  the  influ- 
ence of  that  necessity  which  the  statute  meant  to  protect  him  against" 

The  judgment  of  the  circuit  court  was  affirmed. 

Clarkson's  Administrator  v.  Garland  and  another,  reported  in 
1  Leigh,  147,  was  a  bill  in  chancery,  brought  by  the  plaintiff  to  be 
relieved  against  several  contracts,  bonds,  and  deeds  of  trust,  alleged 
to  be  usurious.  The  bill  states  numerous  usurious  and  oppressive 
transactions,  which  are  generally  and  particularly  denied  in  the  an- 
swers. Testimony  was  taken,  and  the  case,  so  far  as  it  is  applicable 
in  principle  to  that  under  consideration,  is  thus  stated :  — 

Clarkson,  wanting  to  raise  $2,235,  applied  to  Jacobs,  and  offered 
him  as  many  slaves  as  would  command  that  sum.  Jacobs  advanced 
him,  on  the  23d  of  March,  1815,  $2,335,  and  took  an  absolute  bill  of 
sale  for  sixteen  slaves.  It  was  at  the  same  time  agreed  that  the 
slaves  should  remain  in  Clarkson's  possession  on  hire  for  one  year, 
and  if,  at  the  end  of  the  year,  Clarkson  shall  pay  Jacobs  $2,935, 
Jacobs  shall,  in  consideration  thereof,  resell  the  slaves  to  him.  The 
plaintiff  charged  that  his  application  to  Jacobs  was  to  borrow  money, 
and  that  the  substance  of  the  transaction  was  a  loan,  reserving  a 
higher  interest  than  is  allowed  by  law. 

On  the  22d  of  May,  Clarkson  again  applied  to  Jacobs,  and  ob- 
tained from  him  the  further  sum  of  $2,666.26.  For  this  sum  he  also 
gave  Jacobs  a  bill  of  sale  for  fourteen  slaves,  redeemable  by  the  pay- 
ment of  $3,394,  on  or  before  the  23d  of  March,  1816. 

The  plaintiff  avers  that  this  also  was  a  loan,  and  that  the  pre- 
tended sale  of  slaves  was  a  device  to  cover  the  taking  of  usurious 
interest. 

•Jacobs,  in  his  answer,  avers  that  both  contracts  were  in  [  *  458  ] 
truth  what  they  purport  to  be,  bond  fide  agreements  to  pur- 
chase and  resell  the  slaves  therein  mentioned. 

The  slaves  not  being  redeemed.  Garland,  with  full  knowledge  of 
the  usury,  as  the  bill  charges,  became  jointly  interested  with  Jacobs 
in  both  contracts.  In  August,  1816,  they  procured  Clarkson's  bond 
for  $7,000,  being  the  aggregate  of  both  debts,  with  further  usury  for 
forbearance. 

The  court  declared  both  contracts  to  be  usurious. 

Douglass  V.  M'Chesney,  2  Randolph,  109,  was  a  bill,  to  be  relieved 
from  two  bonds  and  a  deed  of  trust,  given  by  the  plaintiff  to  the  de- 
fendant The  bill  states  that  Douglass  applied  to  M'Chesney  to 
borrow  $500;  M'Chesney  replied  that  it  was  his  practice,  whenever 
he  lent  money,  to  sell  a  horse,  which  Douglass  professed  his  willing- 
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ness  to  purchase.  Some  time  afterwards,  the  complainant  went  by 
appointment  to  the  house  of  JVPChesney,  who  showed  him  a  horse 
for  which  he  asked  $400.  The  plaintiff  avers  that  the  horse  was  not 
worth  more  than  $80  or  $100,  but  urged  by  his  necessities,  and  know- 
ing that  he  could  not  get  the  $500  from  M'Chesney,  without  giving 
his  price  for  the  horse,  he  assented  to  the  proposal,  and  executed  two 
bonds  for  the  money,  which  were  secured  by  a  deed  of  trust  When 
the  bonds  became  due,  M'Chesney  advertised  the  property  for  sale; 
and  this  bill  was  brought  to  enjoin  further  proceedings,  and  to  be 
relieved. 

The  testimony  proved  that  the  horse  was  not  worth  more  than 
$100,  and  that  it  was  reported  to  be  M'Chesney's  practice,  when  he 
lent  money,  to  sell  a  horse  at  an  exorbitant  price  to  cover  an  usurious 
gain. 

The  chancellor  dissolved  the  injunction,  and  the  plaintiff  appealed. 

The  court  of  appeals  was  of  opinion  that  a  tacit  understanding 
between  the  parties,  founded  on  a  known  practice  of  the  appellee  to 
lend  money  at  legal  interest,  if  the  borrower  purchased  of  him  a  horse 
at  an  unreasonable  price,  would  be  a  shift  to  evade  the  statute  of 
usury. 

The  decree  was  reversed ;  but  the  court  being  of  opinion  that  the 

questions  of  fact  would  be  decided  more  understandingly  by 

[  •469  ]  a  jury  on  viva  voce  testimony,  remanded  the  cause  •to  the 

court  of  chancery,  with  directions  to  have  issues  tried  to 

ascertain  the  value  of  the  horse,  and  whether  Douglass  was  induced 

to  purchase  him  at  the  price  of  $400,  by  the  expectation  of  a  loan. 

The  covenants  in  the  deed  of  the  11th  of  June,  1814,  granting  the 
annuity,  have  been  stated.  They  secure  the  payment  of  ten  per  cent, 
forever  on  the  sum  advanced.  There  is  no  hazard  whatever  in  the 
contract.  Moore  must,  in  something  more  than  twenty  years,  receive 
the  money  which  he  advanced  to  Scholfield,  with  the  legal  interest 
on  it,  unless  the  principal  sum  should  be  returned  after  five  years ;  in 
which  event,  he  would  receive  the  principal  with  ten  per  cent  interest 
till  repaid.  The  deed  is  equivalent  to  a  bond  for  $5,000,  amply  se- 
cured by  a  mortgage  on  real  property,  with  interest  thereon  at  ten 
per  cent  per  annum,  with  liberty  to  repay  the  principal  in  five  years. 
If  the  real  contract  was  for  a  loan  of  money,  without  any  view  to  a 
purchase,  it  is  plainly  within  the  statute  of  usury ;  and  this  fact  was 
very  properly  left  to  the  jury.     There  is  no  error  in  this  instruction. 

The  counsel  for  the  defendant  then  prayed  the  court  to  instruct 
the  jury,  that  if  they  shall  believe  from  the  evidence  aforesaid  that  the 
land  out  of  which  the  said  rent  charge  mentioned  in  said  deed  from 
Scholfield  to  Moore  was  to  issue,  was  in  itself,  and  independently  of 
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the  buildings  upon  the  same,  wholly  inadequate  and  insufficient  se- 
curity for  said  rent ;  that  then  the  jury  cannot  legally  infer,  from  the 
clause  in  said  deed,  containing  a  covenant  on  the  part  of  said  Schol- 
field  to  keep  the  said  houses  insured,  any  thing  affecting  said  contract 
with  usury  or  illegality ;  which  instruction  the  court  refused ;  where- 
upon the  defendant  prayed  the  court  to  instruct  the  jury  as  follows, 
to  wit:  that  if  the  jury  shall  believe,  from  the  evidence,  that  the  fair 
and  customary  price  of  annuities  and  rent  charges,  at  the  date  of  the 
said  deed  from  Scholfield,  was  in  the  market  of  Alexandria  ten  years' 
purchase,  and  so  continued  for  a  period  of  years ;  then,  from  the  cir- 
cumstances of  the  rent  being  ten  per  cent,  on  the  amount  advanced, 
the  jury  cannot  legally  infer,  from  such  circumstance,  any  thing 
usurious  or  illegal  in  the  contract. 

But  the  court  refused  to  grant  the  said  instructions,  or  either  of 
them,  as  prayed  by  the  counsel  for  the  defendant ;  where- 
upon, *the  said  counsel  excepted  to  the  said  opinion  of  the  [  *  460  ] 
court,  and  its  refusal  to  give  either  of  the  said  instructions 
as  prayed. 

It  is  obvious  that  the  instructions  given  by  the  court,  at  the  prayer 
of  the  plaintiff's  counsel,  cover  the  whole  matter  contained  in  this 
prayer  of  the  defendant  It  is,  in  truth,  an  ^ort  to  separate  the  cir- 
cumstances of  the  case  from  each  other,  and  to  induce  the  court,  after 
directing  the  jury  that  they  ought  to  be  considered  together,  to  in- 
struct them  that,  separately,  no  one  of  them  amounted  in  itself  to 
usury.  The  court  ought  not  to  have  given  this  instruction.  It  was 
proper  to  submit  the  case,  with  all  its  circumstances,  to  the  consid- 
eration of  the  jury,  and  to  leave  the  question  whether  the  contract 
was,  in  truth,  a  loan,  or  the  bond  fide  purchase  of  an  annuity,  to 
them. 

There  is  no  error  in  the  opinion  of  the  court  refusing  the  second 
and  fourth  instructions  prayed  by  the  defendant  and  avowant  in  the 
court  below,  nor  in  giving  the  instructions  prayed  by  the  plaintiff  in 
replevin ;  but  this  court  is  of  opinion  that  the  circuit  court  erred  in 
deciding  that  Jonathan  Scholfield  was  a  competent  witness  for  the 
plaintiff  in  that  court.  This  court  doth,  therefore,  determine  that  the 
judgment  of  the  circuit  court  be  reversed  and  annulled,  and  that 
the  cause  be  remanded  to  that  court,  with  directions  to  set  aside  the 
verdict,  and  award  a  venire  facias  de  novo. 

11  P.  351 ;  12  p.  146,  410;  3  H.  6S.    . 
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Robert  Fenwick,  Plaintiff  in  Error,  v.  Eliza  Chapman  and  Robert 
Chapman,  by  Kitty  Chapman,  their  mother  and  next  friend,  De- 
fendants in  Error. 

9  P.  461. 

In  Maryland,  a  testator  may  charge  his  real  estate  with  the  payment  of  his  dehts,  to  make  th« 
manumission  of  his  slaves  efiectiye,  without  prejudice  to  his  creditors,  and  the  words,  "  and  * 
after  my  debts  and  funeral  charges  are'^aid,  I  devise  as  follows,"  amounts  to  such  a  charge. 

An  order  of  the  orphans'  court,  empowering  an  executor  to  sell  the  personal  estate  of  a 
testator,  does  not  enable  him  to  sell  slaves  manumitted  by  the  will,  'd  the  real  estate  it 
sufficient  to  pay  the  debts. 

The  case  is  stated  in  the  opinion  of  the  court 

Brenty  for  the  plaintifil 

Key^  contra. 

[  •466  I      •  Wayne,  J.,  delivered  the  opinion  of  the  court 

The  object  of  this  writ  of  error  is  to  reverse  a  judgment 
of  the  circuit  court  of  the  District  of  Columbia,  for  alleged  error  in 
having  adjudged  the  defendants  in  error  (colored  persons)  to  be  free, 
and  disch^ged  of  and  from  the  service  of  the  plaintiff  in  error. 

The  judgment  of  the  court  was  rendered  upon  a  statement  of  facte 
entered  into  at  the  trial  term  of  the  cause,  signed  by  the  counsel  of 
the  parties. 

It  is  necessary,  however,  to  set  out  the  facts  in  the  case  more  in 
detail,  as  they  appear  by  the  record  of  the  proceedings  in  the  cause. 

Eliza  Chapman  and  Robert  Chapman,  infants  and  colored  persons, 
by  their  mother  and  next  friend,  claiming  to  be  free  by  the  laws  of 
the  land,  allege  that  they  are  illegally  detained  and  confined  in 
custody,  by  one  Robert  Fenwick,  who  sets  up  some  pretended  claim 
or  title  to  them,  as  his  slaves  for  life.  They  pray  that  a  subpoena 
may  issue  to  the  marshal  of  the  District  of  Columbia,  commanding 
him  to  summon  the  said  Robert  Fenwick  to  be  and  appear  before 
the  judges  of  the  circuit  court  of  the  District  of  Columbia  for  the 
county  of  Washington,  to  answer  the  allegation  of  the  petitioners  in 
the  premises.  The  subpcena  was  issued ;  and  on  the  day  of  the 
return  of  it,  the  defendant  appeared  by  his  attorney,  and  in  his  plea 
denied  that  the  petitioners  were  entitled  to  their  freedom,  as  alleged ; 
and  put  himself  upon  the  country. 

Before  the  trial  of  the  issue,  by  consent  of  all  parties,  one  Richard 

J.  Edelin  was  admitted  as  a  party  defendant,  he  being  the  executor 

of  the  last  will  and  testament  of  Frances  Edelin,  deceased, 

[  •  467  ]  late  of  Prince  George's  county,  Maryland ;  and  *  having,  as 

such,  sold  the  petitioners  to  the  defendant,  Robert  Fenwick, 
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as  the  executor  contends,  in  virtue  of  an  order  of  the  orphans'  court 
of  Prince  George's  county,  to  sell  all  the  personal  estate  of  Frances 
Edelin.  This  order  was  made  upon  the  petition  of  the  exeoutor, 
dated  16th  July,  1833 ;  in  which  he  states  that  Frances  Edelin,  by 
her  will,  had  directed  that  certain  negroes  should  be  free  at  her  death ; 
and  that  he  had  discovered  there  were  not  assets  enough,  independent 
of  those  negroes,  to  discharge  the  debts  of  the  testatrix. 

The  executor  had  included  the  negroes  manumitted  by  the  will  in 
an  inventory  and  appraisement  of  the  personal  estate  of  the  testatrix, 
returned  by  him  to  the  orphans'  court  on  the  17th  of  January,  1826. 
The  will-  is  dated  the  2d  day  of  November,  1825.  The  testatrix 
died  before  the  8th  day  of  December  of  the  same  year ;  and  imme- 
diately after  her  death,  the  defendant,  Richard  J.  Edelin,  took  upon 
himself  the  burden  and  execution  of  her  wilL 

The  testatrix  begins  her  will  in  the  following  words :  "  In  the  name 
of  God,  amen.  I,  Frances  Edelin,  of  Prince  Gteorge's  county,  in  the 
State  of  Maryland,  being  of  sound  and  disposing  mind,  memory,  and 
understanding,  do  make  and  publish  this,  my  last  will  and  testament, 
in  manner  and  form  following.  First,  and  principally,  I  commit  my 
soul  to  the  mercies  of  my  dear  Redeemer  and  Lord  Jesus  Christ,  and 
my  body  to  the  earth,  to  be  decently  buried ;  and  after  my  debts  and 
funeral  charges  are  paid,  I  devise  and  bequeathe  as  follows."  Then 
follow  sundry  devises  and  specific  legacies  ;  and  so  much  of  the  will 
relating  to  the  freedom  of  the  defendants  in  error,  and  to  the  other 
persons  manumitted  by  the  will,  is  in  these  words :  "  Item,  I  give 
and  bequeathe  to  my  nephew,  Richard  James  Edelin,  the  small  house 
and  lot  now  occupied  by  Robert  Frazer,  which  I  give  to  him,  his 
heirs  and  assigns  forever,  with  this  proviso,  that  the  negroes  which 
are  hereinafter  mentioned  to  be  free  to  live  in  the  back  room  of  said 
house."  '<  Item,  negro  woman  Letty,  her  daughter  Kitty,  a  mulatto, 
with  her  three  children,  to  wit,  Eliza,  Robert,  and  Kitty  Jane,  with 
their  friture  increase,  and  an  old  woman  named  Lucy,  I  do  hereby 
declare  them  free  at  and  after  my  death,  and  they  shall  have  the  right 
to  live  in  and  occupy  the  back  room  in  the  house  and  lot  I 
give  and  bequeathe  to  my  nephew,  Richard  James  *  Edelin.  [  *  468  ] 
To  the  two  old  negro  women,  I  give  them  and  bequeathe 
$10  a  year  to  each  of  them  as  long  as  they  live ;  and  $10  a  year, 
during  two  years  after  my  death,  exclusive  of  the  year  in  which  1 
die,  to  mulatto  Kitty.  Item,  my  three*  nephews,  John  Aloysius, 
Richard  James,  and  Walter  Alexander  Edelin,  for  and  in  considera- 
tion of  the  bequests  I  have  made  them,  shall  pay  every  year  to  negro 
woman  Lucy  and  to  negro  woman  Letty,  $10  for  every  year  the 
said  negro  women  may  live,  as  mentioned  in  the  aforegoing  item ; 
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and  my  nephew  John  B.  Edelin,  for  and  ill  consideration  of  the  be- 
quests I  have  left  him,  shall  pay,  during  the  two  years  above  men- 
tioned, to  mulatto  Kitty,  $10  for  each  year." ' 

The  law  of  Maryland,  permitting  the  manumission  of  slaves  by 
will,  is  in  these  words ;  act  of  1796,  c.  67,  §  13 :  "  That  from  and 
after  the  passage  of  this  act,  it  shall  and  may  be  lawful  for  every 
person  or  persons,  capable  in  law  to  make  a  valid  will  and  testament, 
to  grant  freedom  to  and  effect  the  manumission  of  any  slave  or 
slaves,  belonging  to  such  person  or  persons,  by  his,  her,  or  their  last 
will  and  testament ;  and  such  manumission  of  any  slave  or  slaves, 
may  be  made  to  take  effect  at  the  death  of  the  testator  or  -testators, 
or  at  such  other  periods  as  may  be  limited  in  such  last  will  and 
testament,  provided  always,  that  no  manumission  hereafter  to  be 
made  by  last  will  and  testament,  shall  be  effectual  to  give  freedom 
to  any  slave  or  slaves,  if  the  same  shall  be  in  prejudice  of  creditors, 
nor  unless  the  said  slave  or  slaves  shall  be  under  the  age  of  forty-five 
years  and  able  to  work  and  gain  a  sufficient  maintenance  and  liveli- 
hood at  the  time  the  freedom  given  shall  commence." 

The  agreement  or  statement  of  facts  entered  into  between  the 
counsel  of  the  parties,  at  the  trial  term  of  the  cause,  and  upon  which 
the  judgment  of  the  court  was  given,  is  as  follows, 

1.  That  the  petitioners  are  the  same  named  in  the  will  of  Frances 
Edelin,  deceased  ;  to  whom  she  gave  their  freedom,  after  her  death, 
OS  appears  by  said  will,  a  copy  whereof  is  hereto  annexed. 

2.  That  Edelin,  the  defendant,  was  the  executor  of  the  last  will 
and  testament  of  said  deceased,  and,  as  such,  sold  in  the  year  1833, 
said  petitioners  to  the  other  defendant,  Fenwick. 

3.  That  the  sale  of  the  petitioners  was  made  in  Prince 
[  *  469  ]  *  George's  county  aforesaid,  where  the  deceased  lived  at 
the  time  of  her  death,  and  where  the  petitioners  were ;  and 
that,  from  the  time  of  deceased's  death  to  the  time  of  their  sale, 
they  were  permitted  by  the  executor  to  go  at  laxge  as  free ;  and  that 
after  the  purchase  made  by  Fenwick,  he  brought  them  to  the  District 
of  Columbia,  where  the  present  suit  was  instituted ;  and  that,  after 
the  institution  of  the  said  suit,  Fenwick  transferred  his  claim  to  the 
petitioners  to  the  defendant,  Edelin,  who  repaid  him  his  money,  and 
appears  to  defend  the  suit. 

4.  That  the  deceased  left  real  estate  to  an  amount  in  value  more 
than  sufficient  to  pay  her  debts,  vdthout  the  sale  of  the  negroes 
emancipated  by  the  will,  as  will  appear  by  her  will  referred  to,  and 
made  a  part  of  this  agreement ;  but  not  personal  estate  sufficient. 

5.  That  the  original  copy  of  all  the  proceedings  had  in  the  orphans' 
court  of  Prince  George's  county,  relative  to  the  settlement  of  de- 
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oeased's  estate,  by  her  executors  or  administrators,  may  be  filed  as  a 
part  of  this  case. 

Under  the  aforegoing  circmnstances,  the  statement  of  facts  entered 
into  by  the  counsel  of  the  parties,-  and  the  law  of  Maryland  permitting 
the  testamentary  manumission  of  slaves  when  it  is  not  done /*  in 
prejudice  of  creditors ; "  the  question  to  be  decided  is,  were  the  de- 
fendants manumitted  in  prejudice  of  creditors  ?  And  we  will  first 
consider  it  by  inquiring  what  effect  the  words  in  the  will,  "  and  affcer 
my  debts  and  funeral  charges  are  paid,  I  devise  and  bequeathe  as 
foUows,"  have  to  charge  the  real  estate  of  the  testator  with  the  pay- 
ment of  debts,  in  the  event  of  there  not  being  a  sufficiency  of  personal 
estate  to  pay  them,  without  the  manumitted  slaves.  Without  any 
construction  of  our  own  upon  these  words,  the  efiect  of  them  to 
charge  the  real  estate  is  settled  by  decisions  which  are  uncontested 
and  cannot  be  controverted. 

In  the  case  of  Kidney  v.  Coussmaker,  T,  1793,  2  Ves.  Jr.  267,  it  is 
said,  "  after  paying  debts,"  amounts  to  a  charge  upon  a  real  estate ; 
for  which  very  little  is  sufficient 

In  Newman  v.  Johnson,  E.  1682,  1  Vem.  45.  "  My  debts  and 
legacies  being  first  deducted,  I  devise  all  my  real  and  personal  estate 
to  J.  S."  These  words  were  said  to  amount  to  a  devise  to  sell  for 
payment  of  debts. 

*  A  devise  of  land  after  payment  of  debts,  is  a  charge  on  the  [  *  470  ] 
land ;  for,  until  debts  paid,  testator  gives  nothing.    3  Ves.  739. 

In  the  case  of  Trott  v,  Vernon,  2  Vern.  708,  the  testator  willed 
and  devised,  that  his  debts,  legacies,  and  funerals  should  be  paid  in 
the  first  place,  and  then  devised  his  land  to  his  sister  for  life,  with 
remainder  to  her  issue  —  remainder  over,  and  made  the  sister  execu- 
trix ;  it  was  decreed  that  the  lands  be  charged  with  the  debts.  The 
lord  chancellor  said,  it  was  but  natural  to  suppose,  that  all  persons 
would  provide  for  the  payment  of  their  just  debts ;  and,  directing 
them  to  be  paid  in  the  first  place,  imports,  that  before  any  devise  by 
his  will  should  take  place,  his  debts,  &c.,  should  be  paid.  See  cases, 
Ca.  Temp.  Talb.  110 ;  3  P.  Wms.  96 ;  1  Ves.  Sen.  499 ;  2  John.  Ch. 
614;  for  the  same  doctrine. 
.  And  in  the  case  of  the  Earl  of  Godolphin  v.  Penneck,  2  Ves.  Sen. 
871,  it  was  held  that  real  estate  was  charged  for  the  payment  of 
debts,  under  a  general  clause  in  a  will,  that  debts  should  be  first  paid 
and  satbfied.  Though  cases  both  before  and  after  it  can  be  found 
of  a  contrary  character,  yet  that  such  a  general  clause  will  charge 
real  estate,  has  been  always  held.  In  the  case  before  us,  the  word 
**  after  "  implies,  as  strongly  as  any  word  in  the  English  language  can 
do,  that  the  payment  of  debts  is  a  condition  precedent  to  the  abso- 
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luteness  of  any  entire  devise  in  the  wilL  A  contrary  doctrine  seems 
to  have  been  held  in  Davis  v.  Gardiner,  2  P.  Wms.  189,  and  it  was 
so  held  under  the  devise  in  that  case ;  but  the  lord  chancellor,  in 
his  decision,  admits  that  the  real  estate  would  have  been  charged  in 
a  case,  which  is,  indeed,  the  case  under  the  will  of  Frances  Edelin. 
He  says :  "  I  admit  the  portions  might  be  charged  on  the  real  estate, 
had  the  devise  of  the  land  been  to  the  son  in  fee  absolutely ;  for 
without  such  construction,  the  devise  would  have  been  void,  and  the 
son  would  have  taken  the  land  by  descent.  So  that  the  will  must, 
in  such  a  case,  have  signified  nothing  as  to  the  land,  unless  it  were 
to  operate  so  as  to  charge  the  land  with  the  legacies,  and  to  intimate 
that  the  heir  was  not  to  take  it  until  after  the  legacies  paid."  And 
there  is  no  difference,  in  the  rule  of  construction,  between  legatees 
and  creditors. 

But  leaving  out  of  view  the  words  in  the  will,  "  and  after 
[  •  471  ]  •  my  debts  and  funeral  charges  are  paid,  I  devise  and  be- 
queathe as  foUows,"  and  the  authorities  which  have  been 
cited  to  show  that  they  make  a  charge  upon  the  real  estate  for  the 
payment  of  debts  ;  would  there  not  be  a  charge  upon  the  real  estate 
for  the  payment  of  debts,  if  it  be  manifest  firom  the  will,  that  it  was 
the  intention  of  the  testatrix,  that  the  manumitting  clause  in  her 
will  was  to  take  place,  or  to  have  effect  at  all  events  ?  The  general 
rule  is,  that  the  personal  estate  of  a  testator  shall,  in  all  cases,  be 
primeurily  applied  in  the  discharge  of  his  personal  debts  or  general 
legacy,  unless  he  by  express  words  or  manifest  intention  exempt  it* 
Bac.  Abridg.  tit.  Executor  and  Administrator,  L.  2.  The  testator 
may  exempt  a  part  of  it,  by  making  it  a  particular  legacy ;  or  the 
whole  of  it,  either  by  express  words,  or  plain  manifest  intention,  or 
by  giving  it  as  a  specific  legacy.  Adams  v.  Meyrick,  1  Eq.  Ab.  271, 
pi.  13 ;  Bamfield  v.  Wyndham,  Pre.  in  Ch.  101 ;  Wainwright  v. 
Bendlowes,  Pre.  in  Ch.  461 ;  Amb.  581 ;  Stapleton  v.  Colville,  Ca 
Temp.  Tal.  202 ;  Phipps  v.  Annesley,  2  Atk.  58 ;  Ancaster  v.  Mayer, 
1  Bro.  Ch.  Ca.  454;  Webb  v.  Jones,  2  Bro.  Ch.  Ca.  60;  Burton  vl 
Knowlton,  3  Ves.  107;  Mihies  v.  Slater,  8  Ves.  305. 

In  Jones  v.  Selby,  H.  1709,  Pre.  in  Ch.'288,  it  is  said,  "where  the 
testator's  intention  clearly  appears  that  a  legacy  should  be  paid  at  ajl 
events,  the  real  estate  is  made  liable,  on  a  deficiency  of  persona] 
assets."  That  such  clear  intention  of  the  testator  will  charge  the 
real  estate  is  also  decided  by  authority.  Was  it  clearly  the  intention 
of  the  testator  that  these  defendants  should  be  firee  at  all  events,  as 
far  as  she  had  power  to  make  them  so,  under  the  law  of  Maryland  ? 
We  think  it  was ;  and  the  conclusion  is  sustained  by  the  words  of 
the  manumitting  clause  of  the  will,  by  the  provision  which  she  makes 
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of  a  place  for  their  residence,  by  the  annuities  which  are  bequeathed 
to  some  of  them,  the  manner  in  which  they  are  made,  and  above  all, 
we  say,  by  the  nature  of  manumission  itself.  After  naming  the 
slaves,  her  language  is :  "I  do  hereby  declare  them  free  at  and  after 
my  death,  and  they  shall  have  the  right  to  live  in,  and  occupy  the 
back  room  in  the  house  and  lot  I  give  and  bequeathe  to  my  nephew, 
Richard  James  Edelin."  And  the  devise  of  that  house  and  lot  to 
Richard  James  Edelin  (the  now  plaintiff  in  error,)  is  made  with 
"  this  proviso,  that  the  negroes  which  are  hereinafter  men- 
tioned to  be  free  *  to  live  in  the  back  room  of  said  house."  [  *  472  ] 
In  confirmation,  too,  of  its  having  been  the  intention  of  the 
testatrix,  that  these  negroes  were  to  be  free  at  all  events,  it  is  worthy 
of  remark,  that  the  eflfective  words  of  manumission  are  in  strict  con- 
formity with,  or  a  repetition  in  part  of,  these  words  in  the  statute  of 
Maryland :  '^  And  such  manumission  of  any  slave  or  slaves  may  be 
made  to  take  effect  at  the  death  of  the  testator."  But  the  testatrix, 
after  declaring  these  negroes  to  be  free  at  and  after  her  death,  pro- 
vides for  them  a  residence ;  and  the  measure  of  her  benevolence 
being  unexhausted,  she  bequeathes  to  some  of  them  annuities  oi 
pecuniary  legacies ;  two  of  them  as  charges  upon  her  estate,  and  the 
rest  she  directs  to  be  paid  by  her  devisees  and  nephews,  in  considera- 
tion of  the  bequests  she  had  made  to  them.  Can  it  be  supposed 
by  any  one,  that  such  provisions  would  have  been  made  by  the  tes- 
tatrix for  these  manumitted  slaves,  if  it  had  not  been  her  intention 
that  they  should  be  free  at  her  death,  at  all  events  ?  We  think  no 
one  will  answer  the  inquiry  in  the  negative.  But  without  such 
assistance  from  a  will  to  collect  the  intention  of  a  testator,  the  nature 
of  the  thing  directed  to  be  done  may  clearly  show  an  intention  that 
it  is  to  be  done  at  all  events,  so  as  to  make  real  estate  liable  for  pay- 
ment of  debts  on  a  deficiency  of  personal  assets.  As,  for  instance, 
when  the  thing  to  be  done  cannot  be  partially  performed  by  the 
executors,  without  defeating  altogether  the  intention  which  directs  it, 
and  the  thing  itself.  Manumission,  to  take  effect  at  the  death  of  a 
testator,  is  of  that  character.  What  is  manumission  ?  It  is  the 
giving  of  liberty  to  one  who  has  been  in  just  servitude,  with  the 
power  of  acting,  except  as  restrained  by  law.  And  when  this  liberty 
is  given  in  absolute  terms  by  will,  under  the  law  of  Maryland,  it  can 
only  be  defeated  by  the  person  conferring  it  having  done  it  in  preju- 
dice of  creditors,  or  by  the  slave  standing  in  the  other  predicament  of 
the  law,  of  being  over  forty-five  years  of  age,  and  being  unable  to  work 
and  gain  a  livelihood  at  the  time  the  freedom  given  shall  commence. 
But  what  meaning  shall  be  given  to  the  words  of  the  statute  of 
Maryland,  "  that  no  manumission  hereafter  to  be  made  bv  last  will 
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and  testament  shall  be  effectual  to  give  freedom  to  any  slave  or 
slaves,  if  the  same  ^ shall  be  in  prejudice  of  creditors?'"    It  is,  that 

the  msmumittor  must  not  be  insolvent ;  that  a  creditor  of  the 
[  *  473  ]  testator  shall  not  be  deprived  in  reality  of  his  *  debt  by  the 

manumission.  Any  other  construction  in  favor  of  the  cred- 
itor, from  any  right  to  personal  assets  for  the  payment  of  debts  of 
the  executor's  obligation  so  to  apply  the  whole  of  them,  or  in  favor 
of  the  creditor's  remedy  at  law  to  have  the  personal  assets  applied  to 
the  payment  of  his  debt,  including  manumitted  slaves,  when  the 
other  personal  estate  is  not  enough  to  pay  all  debts,  or  against  his 
being  carried  into  a  court  of  equity,  to  make  land  liable  for  his  debt, 
when  the  personal  assets  have  been  exhausted,  exclusive  of  manu- 
mitted slaves;  any  other  construction  than  that  which  has  been 
given  to  the  words  "  in  prejudice  of  creditors,"  would  interfere  with 
the  right  of  a  testator  to  make  his  real  estate  chargeable  with  the 
payment  of  debts,  when  he  manumits  a  slave ;  and  would  therefore 
confine  effective  manumissions  to  those  cases  in  which  a  testator 
leaves  personal  property  enough,  besides  the  manumitted  slaves,  for 
the  payment  of  his  debts,  or  when  he  dies  owing  no  debts.  It  would 
also,  so  far  as  the  creditor's  remedy  at  law,  or  his  not  being  carried 
into  a  court  of  equity  are  concerned,  be  equivalent  to  a  denial  of  a 
testator's  right  to  make  a  specific  legacy  of  all  his  slaves,  and  to 
charge  the  payment  of  his  debts  exclusively  upon  his  land.  The 
first  is  not  in  conformity  with  the  statute  of  Maryland ;  and  the 
second,  no  one  will  deny  to  be  a  testator's  right  The  statute  is  a 
privilege  to  all  persons,  capable,  in  law,  to  make  a  valid  will  and  tes- 
tament, to  grant  freedom  to,  and  effect  the  manumission  of  any  slave 
or  slaves,  belonging  to  such  person  or  persons,  by  will  and  testament; 
and  it  may  be  made  to  take  effect  at  the  death  of  the  testator  or 
testators,  if  the  same  shall  not  be  '^  in  prejudice  of  creditors."  Now, 
can  the  construction  of  that  statute  be,  that  the  testator  is  limited  to 
the  manumission  of  slaves,  only  in  the  event  of  his  having  other  per- 
sonal property  sufficient  to  pay  debts ;  or  to  deny  to  him  a  right, 
when  he  manumits,  to  do  what  he  could  have  done  before  the  statute 
was  passed,  and  what  it  must  be  admitted  he  can  still  do,  to  make 
all  of  his  slaves  a  specific  legacy,  and  to  charge  his  land  with  the 
payment  of  his  debts,  even  though  he  may  have  at  the  time  of  his 
death,  no  other  personal  property  than  slaves.  But  in  opposition  to 
the  protest  against  any  interference  with  a  creditor's  right  to  have  a 
remedy  at  law  to  enforce  the  payment  of  his  debt  out  of  the  personal 

assets,  and  against  his  being  carried  into  a  court  oif  equity 
[  *474  ]  to  make  *the  land  liable,  when,  by  the  manumission  of 

slaves,  the  other  personal  assets  shall  be  insufficient  to  pay 
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his  debts ;  it  is  safficient  to  say  that  he  holds  this  right  in  all  cases  at 
the  will  of  a  testator,  and  in  many  cases  subject  to  the  dubious  ex- 
pression of  a  testator's  intention.  The  creditor  may  be  carried  into 
a  court  of  equity,  or  voluntarily  resort  to  it  to  obtain  his  debt,  either 
from  the  lands  or  the  personalty ;  when  t^e  testator  leaves  it  doubtful 
from  what  funds  his  debts  are  to  be  paid;  or  when  the  executor 
doubts,  from  the  will,  or  the  indebtment  of  his  testator,  how  assets 
are  to  be  applied,  or  whether  the  land  is  not  chargeable  with  the  pay- 
ment of  debts,  or  whether  the  whole  of  the  personal  estate  has  been 
left  as  a  specific  legacy ;  or  when  the  specific  legatee  of  a  part  con- 
tends for  the  payment  of  debts  out  of  the  real  estate ;  and  in  many 
other  instances,  with  this  of  manumission  added  to  them ;  when  the 
personal  property,  besides,  is  insufiicient  to  pay  debts;  on  account  of 
its  reasonableness,  and  because  the  legislative  intendment  of  the 
statute  of  Maryland,  allowing  freedom  to  be  given  to  slaves  by  will, 
might  be  defrauded  in  the  greater  number  of  cases,  if  a  creditor  was 
not  required  to  go  into  equity  to  obtain  his  debt  by  a  sale  of  the 
testator's  land. 

This  construction,  too,  of  the  words  "  in  prejudice  of  creditors," 
and  of  a  creditor's  obligation  to  go  into  a  court  of  equity,  is  in  exact 
conformity  with  that  indisputable  rule  in  equity,  that,  where  one 
claimant  has  more  than  one  fund  to  resort  to,  and  another  claimant 
only  one,  the  first  claimant  shall  resort  to  that  fond  on  which  the 
second  has  no  Uen.  Lanoy  v.  Duke  of  Athol,  2  Atk.  446 ;  1  Ves. 
312 ;  Mogg  V.  Hodges,  2  Ves.  Sen.  63 ;  Trimmer  v.  Bayne,  9  Ves.  209. 

With  this  rule  in  view,  see,  by  a  course  of  short  reasonings,  how 
absolute  its  application  is  to  sustain  the  correctness  of  our  construc- 
tion of  the  words  in  the  statute,  \^  in  prejudice  of  creditors,"  and  of  a 
creditor's  obligation  to .  go  into  equity,  in  a  case  of  manumission, 
after  other  personal  assets  are  insufficient  to  pay  debts. 

Manumission  is  good  by  the  act  of  Maryland,  1796,  c.  67,  §  13, 
if  it  be  not  in  prejudice  of  creditors.  If  ample  funds  exists,  and  they 
are  accessible,  by  the  laws  of  Afajyland,  to  the  creditors,  they  cannot 
be  prejudiced. 

Lands  devised  for  the  payment  of  debts,  or  which  have 
become  *  chargeable  by  implication,  constitute  a  fund  for  [  *  475  ] 
the  payment  of  debts ;    and  an  ample  and  plain  remedy  is 
admitted  to  exist,  in  the  laws  of  Maryland,  so  to  apply  them.     How 
then  axe  creditors  prejudiced,  if  the  land  liable,  in  a  case  of  manumis- 
sion, is  sufficient  to  pay  all  of  a  testator's  debts  ? 

As  to  an  executor's  obligation  to  apply  personal  assets  to  the  pay- 
ment of  debts,  not  specifically  bequeathed  or  manumitted,  an  oppo- 
site construction  to  that  which  has  been  given  to  the  woniU  ''is 
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prejudice  of  creditors,"  would  be  to  make  him  master  of  the  role 
directing  the  application  of  assets;  and  in  all  cases  of  manumission, 
would  place  it  in  the  executor's  power  to  postpone  or  defeat  the  tes- 
tator's intention  in  that  regard.  The  will  is  the  executor's  law,  and 
he  is  no  more  than  the  testator's  representative  in  all  things  lawful  in 
the  will.  •  A  specific  legacy  of  all  the  personal  property  is  a  law  to 
him.  The  manumission  of  all  the  slaves  of  his  testator,  if  he  leaves 
no  other  personal  property  to  pay  debts,  and  if  it  be  made  in  a  way 
to  charge  real  estate  with  the  payment  of  all  debts,  is  equally  his 
law.  In  a  case  of  manumission  and  insufficiency  of  other  personal 
assets  to  pay  debts,  it  is  the  duty  of  an  executor  to  file  his  bill  against 
the  creditors  and  all  interested  in  the  estate;  placing  the  manumitted 
slaves  in  the  guardianship  of  the  chancellor,  and  praying  that  the 
lands  may  be  made  liable  to  the  payment  of  debts ;  that  equity  may 
be  done  to  all  concerned,  according  to  the  law  of  equity.  If  an  ex- 
ecutor withholds  freedom  from  manumitted  slaves,  the  slaves  may 
prefer  their  petition  at  law  against  the  executor,  or  against  any  per- 
son holding  them  under  him,  and  they  may  recover  their  freedom  by 
a  judgment  at  law,  though  the  question  raised  by  the  plea  is,  that 
the  manumission  has  been  made  in  prejudice  of  creditors.  And  the 
slaves  may  do  this  upon  the  principle  that  a  statute  never  gives  a 
right  without  providing  a  remedy,  in  the  absence  of  such  provision, 
contemplating  that  there  is  a  legal  remedy  to  secure  it.  If  an  execu- 
tor permits  manumitted  slaves  to  go  at  large  and  free  firom  the  death 
of  the  testator,  it  is  an  assent  to  the  manumission,  which  he  cannot 
recall  any  more  than  he  can,  after  assenting  to  a  legacy,  withdraw 
that  assent. 

Nor  can  he  deprive  the  manumitted  persons  of  their  liberty  by  the 
order  of  an  orphans'  court  in  Maryland  for  the  sale  of  all  the  personal 
property  of  his  testator;  upon  a  suggestion  that,  besides 
[  *  476  ]  *  the  manumitted  slaves,  there  is  not  enough  personal  prop- 
erty to  pay  debts ;  that  court  having  no  jurisdiction,  by  the 
laws  of  Maryland,  to  try  the  question  of  freedom.  And  if,  by  such 
order,  they  have  been  sold  by  the  executor,  they  may  sue  for  their 
freedom  in  a  suit  at  law,  against  the  purchaser,  or  against  any  other 
person  holding  them  in  slavery. 

The  decision  in  the  case  from  2  Hair.  &  Gill,  1,  of  Negro  George 
et  aL  V.  Corse's  Administrator,  was  urged  in  argument  in  opposition 
to  the  opinions  just  expressed.  In  that  case,  the  petitioners  claimed 
their  freedom  in  virtue  of  the  will  and  testament  of  their  master, 
James  Corse.  The  manumitting  clause  of  the  will  gives  freedom  to 
some  of  the  slaves  at  the  testator's  death,  and  to  others  when  they 
hall  have  arrived  at  particular  ages ;  smd  the  testator  further  says,  if 
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his  personal  estate,  exdusive  of  the  negroes,  should  not  be  sufficient 
to  discharge  all  his  just  debts,  "  then  my  will  is  that  my  executor 
or  administrator,  as  the  case  may  be,  may  sell  so  much  of  my  real 
estate  as  will  pay  my  debts,  so  as  to  have  my  negroes  free,  as  before 
stated."  The  testator  makes  specific  devises  of  real  estate  in  fee  to 
his  so^,  and  devises  and  bequeathes  to  his  brother  U.  Corse,  the  resi- 
due of  his  estate,  both  real  and  personal,  with  the  unexpired  time  of 
the  negro  girls  and  boys,  as  designated  in  the  first  clause  of  the  will; 
and  he  appointed  U.  Corse  executor. 

The  case  was  submitted  to  the  jury  in  the  Kent  county  court,  upon 
a  statement  of  facts ;  and  with  instructions  from  the  judge  that  if 
the  jury  believed  the  facts,  they  must  find  a  verdict  for  the  defendant 
The  verdict  and  judgment  being  against  petitioners,  they  appealed. 
In  the  statement  of  facts,  it  is  admitted  that  the  personal  estate  of 
the  testator,  either  including  or  excluding  his  negroes,  was  not,  at  the 
time  of  the  execution  of  his  will,  nor  at  smy  time  after,  sufficient  to 
pay  his  debts ;  but  that  his  real  estate,  exclusive  of  the  negroes,  was 
sufficient  to  pay  all  his  just  debts  and  funeral  charges.  Upon  the 
appeal,  three  judges  decided  to  affirm  the  judgment  upon  the  ground 
"  that  the  question  of  the  existence  of  a  sufficiency  of  real  assets  to 
pay  the  debts  of  the  testator,  never  can  be  tried  on  an  issue  between 
the  executor  or  administrator  only,  without  *  prejudice '  to  creditors. 
That  it  was  an  issue  to  which  the  creditors  were  no  party, 
and  to  protect  whose  interest  nobody  *  appe.ars."  And  the  [  *  477  j 
court  further  says,  the  admissions  made  by  the  appellee,  he 
was  unauthorized  to  make  ;  and  the  court  was  incompetent  to  pass 
judgment  upon  the  facts  they  contained,  not  being  matters  in  issue 
in  the  cause.  The  court  also  say,  "  as  far  as  relates  to  the  personalty, 
the  executor  or  administrator  is  competent  to  act  for  all  concerned  '^ 
but  in  trying  the  facts  whether  there  be  assets  by  descent  in  the 
hands  of  the  heir,  and  what  is  the  amount  thereof,  he  has  no  interest, 
either  personally  or  in  right  of  representation."  With  all  respect  for 
the  judges  deciding  that  cause,  these  opinions  cannot  command  our 
assent 

We  think  with  Judge  Cranch,  and  use  his  language  in  regard  to 
that  decision,  when  he  gave  his  opinion  in  the  circuit  court  in  this 
case.  The  judge  says :  "  When  lands  are  devised  to  the  executor,  to 
be  sold  for  the  payment  of  debts,  as  when  the  lands  are  charged  for 
the  payment  of  the  debts  and  a  power  is  given  to  the  executor  to  sell 
them,  the  lands  are  as  much  a  fund  in  his  hands  for  that  purpose,  as 
the  goods  and  chattels  ;  and  he  represents  the  creditors  in  regard  to 
the  lands,  so  far  as  their  interests  are  concerned,  as  much  as  he  does 
m  regard  to  the  personal  estate,  and  the  creditors  are  as  much  a  party 

37* 

Digitized  by  LjOOQIC 


438         SUPREME   COURT  OF  THE   UNITED   STATES. 

Fenwick  v.  ChApman.    9  P. 

in  the  issue  in  respect  of  the  lands,  as  they  are  in  respect  of  the  goods 
and  chattels.  When  he  is  charged  with  the  sale  of  his  testator's 
lands  for  payment  of  debts,  he  is  as  much  bound  to  inquire  in  regard 
to  the  lands,  as  he  is  in  regard  to  the  personal  estate.  For  it  is  his 
duty  to  execute  the  whole  of  his  testator's  will ;  and,  in  such  a  case, 
the  creditors  have  as  good  a  right  to  look  to  the  land,  through  him, 
for  the  payment  of  those  debts,  as  they  have  to  look  to  the  goods  and 
chattels  through  him."  To  these  remarks  we  add,  it  is  well  settled, 
that  executors  have  power  to  sell  the  real  estate,  where  such  power 
is  given  to  them,  or  necessarily  to  be  implied  from  the  produce  being 
to  pass  through  their  hands  in  the  execution  of  their  office.  Ben- 
tham  V.  Wiltshire,  4  Mad.  44;  1  Jac.  &  Walk.  189.  And  in  V.  Abr. 
920,  Hawker  v.  Buckland,  2  Vern.  106,  it  is  said :  "  If  a  man  devise 
lands  to  be  sold  by  one  for  payment  of  his  debts  and  legacies,  and 
make  the  same  person  his  executor,  the  money  made  by  such  person 
upon  the  sale  of  the  land,  shall  be  assets  in  his  hands."     Now  if,  in 

case  of  such  a  devise,  the  executor  can  sell,  and  does  sell, 
[  *478  ]   bond  fide^  and  by  doing  so  can  deprive  •the  creditors  from 

all  claim  upon  the  land,  substituting  the  price  of  it  as  assets, 
— doing  this  without  in  any  way  consulting  the  creditors,  and  in  vir- 
tue of  the  devise  for  that  purpose, — why  may  not  the  executor  admit, 
in  a  suit  at  law  between  himself  and  another,  that  the  land  devised 
is  sufficient  to  pay  debts,  though  such  an  admission  may  release  a 
part  of  the  personalty,  by  the  judgment  of  a  court,  from  any  future 
liability  at  law  for  the  debts  for  his  testator  ?  Why  should  it  be, 
that  the  value  of  lands  so  devised  for  the  payment  of  debts,  can  only 
be  ascertained  when  creditors  are  a  party  to  the  proceedings,  when 
they  have  no  legal  concern  in  fixing  the  price  for  which  the  executor 
^ay  sell  the  land,  and  when,  moreover,  if  it  be  necessary  to  obtain, 
as  it  is  in  some  cases,  sm  order  of  a  court  of  equity  to  sell  the  land, 
the  creditors  need  not  be  made  parties  to  the  application  ?  Their 
claim  is  upon  the  assets  made  .by  the  sale  of  the  land.  It  is  true, 
creditors  may,  for  cause,  enjoin  the  executor  from  selling;  or,  upon 
his  application  to  sell,  in  a  case  where  the  intervention  of  a  court  of 
equity  is  asked  to  permit  or  direct  a  sale,  creditors  may  be  allowed 
to  make  themselves  parties;  but  the  difference  between  these  last 
positions,  and  the  executor's  right  to  sell  and  having  sold,  is  all  that 
there  is  between  the  action  of  the  executor  being  restrained  by  a 
court  of  equity  and  where  his  power  to  sell  has  not  been  restrained, 
and  is  executed. 

Suppose,  in  a  case  of  a  devise  to  sell  land  for  the  payment  of 
debts,  as  in  the  case  of  George  v.  Corse,  2  Harr.  &  Gill,  1,  that  the 
administrator  had  admitted  assets  from  the  sale  of  the  land,  with 
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out  stating  the  amount,  but  sufficient  to  pay  debts,  and  without 
stating  the  amount  of  the  debts  due  by  the  testator ;  could  the  court, 
in  the  face  of  the  admission,  have  conjectured  it  might  be  in  preju-  , 
dice  of  creditors,  and,  upon  such  conjecture  or  apprehension,  have 
given  judgment  that  it  was  in  prejudice  of  creditors  ?  Or  suppose 
the  administrator  had,  in  his  admission,  stated  both  the  amount  of 
the  assets  and  of  debts,  the  former  being  larger  than  the  latter ;  would 
it  not  have  given  judgment  that  the  manumission  had  not  beeft  made 
in  prejudice  of  creditors,  and  have  done  so  upon  the  executor's  ad- 
mission ?  The  court  could  riot,  in  such  an  issue,  have  given  to  the 
creditors  any  more  protection  than  they  had  by  the  administrator's 
admission ;  it  could  not  have  possessed  itself  of  the  assets, 
or  in  any  way  *  have  directed  the  distribution  of  them.  It  [  *479  ] 
was  powerless  to  call  upon  the  executor  for  a  schedule  of 
debts,  or  upon  the  creditors  to  make  an  exhibition  of  their  claims. 
But  it  may  be  said,  the  difference  in  the  case  supposed  and  that 
which  existed  is,  that  in  the  first  the  assets  were  in  hand,  and  in  the 
other  were  to  be  made  by  a  sale  of  the  land.  The  diflference  makes 
nothing  against  the  argument,  for  the  value  of  the  land  can  be  as 
well  ascertained  by  proof,  as  it  can  be  by  the  executor's  sale ;  and 
when  he  admits  the  value  to  be  sufficient  to  pay  debts,  he  does,  in 
truth,  do  no  more  than  is  done  when  he  admits  the  existence  of  a 
sufficiency  of  personal  assets,  but  unsold,  to  pay  debts. 

As  between  himself  and  another,  his  admission  may  surely  bind 
him  in  that  other's  favor,  as  well  in  regard  to  assets  to  be  made  from 
land  as  in  regard  to  personal  assets  undisposed  of.  In  the  latter 
case,  there  is  as  much  a  question  of  the  sufficiency  of  assets,  as  there 
is  in  the  case  when  assets  are  to  be  made  by  the  sale  of  land ;  and 
so  far  as  creditors  are  concerned,  in  a  case  of  manumission,  the  rea- 
son for  not  trying  the  issue  between  a  petition  and  an  executor,  is  as 
strong  in  an  inquiry  of  a  sufficiency  of  personal  assets  as  in  one  of 
real  assets.  And  the  court,  in  the  case  under  remark,  only  excludes 
an  inquiry  into  the  value  of  the  latter ;  and  if  it  did  not  intend  to  do 
so,  then  a  manumitted  slave  can  never  show  that  the  manumission 
was  not  made  in  prejudice  of  creditors. 

The  court  thought  it  was  an  issue  to  the  prejudice  of  creditors,  as 
they  were  no  party  to  the  proceeding,  and  to  protect  whose  interest 
no  one  appeared;  and  "thus  the  judgment  of  the  court,  having  once 
given  effect  to  the  manumission,  on  the  ground  that  effects  in  the 
hands  of  the  heir  should  be  applied  to  the  payment  of  the  debts,  the 
executor  or  administrator  is  absolved  from  all  responsibility,  except 
as  to  the  residue  of  the  personalty,  and  the  creditors  would  be  left  to 
seek,  through  a  court  of  equity,  real  assets  which  perhaps  never  had 
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existence."  But  the  mistake  is  in  stating  the  land  devised  to  an  ex* 
ecutor  to  be  sold  for  the  payment  of  debts  to  be  assets  in  the  hands 
of  the  heir ;  and  that  the  judgment  between  the  then  petitioners  and 
administrator  would  have  been  conclusive  against  creditors  as  well 
in  equity  as  at  law.  The  assets  were  not  legally  in  the 
[  *480  ]  hands  of  the  heir ;  nor  would  the  judgment  *have  concluded 
the  right  of  the  creditors  from  showing,  in  a  proceeding  in 
equity  *to  which  the  manumitted  slaves,  the  executors  and  all  persons 
intei2sted,  had  been  made  parties,  that  the  admission  of  the  executor 
had  been  made  without  any  foundation  in  fact,  or  in  fraud  or  mis- 
take ;  and  upon  showing  either,  in  an  entire  review  of  the  adminis- 
tration, a  court  of  equity  would  set  aside  the  judgment  at  law,  and 
decree  that  the  manumission  had  been  made  in  prejudice  of  creditors, 
and  subject  the  slaves  to  the  payment  of  debts,  either  by  sale  for  life  or 
for  a  term  of  years,  according  as  the  one  or  the  other  ipight  be  requi- 
site to  pay  the  creditors.  Such  a  course  would  be  in  perfect  harmony 
with  the  statute  allowing  manumissions  to  be  made  by  will.  They 
may  be  made  to  take  effect  at  the  death  of  the  testator,  but  shall  not 
be  effectual  if  done  to  the  prejudice  of  creditors.  Upon  whom  does 
it  lie  to  show  it  to  have  been  done  in  prejudice  of  creditors  ?  Surely 
upon  the  creditors,  or  the  words  of  the  statute,  "to  take  effect  at  the 
death  of  the  testator,"  can  never  be  fulfilled  in  any  case  of  manumis- 
sion; if  it  can  only  take  effect  after  the  manumitted  slaves  have 
shown  it  had  not  been  done  in  prejudice  of  creditors,  or  if,  as  a  con- 
dition precedent  to  effective  manumission,' the  slaves  must  carry  ex- 
ecutors, creditors,  and  all  interested  in  the  real  estate  into  a  court  of 
equity,  to  prove  the  manumission  not  to  have  been  made  in  prejudice 
of  creditors. 

But  the  case  before  us  is  distinguishable  from  that  in  Harris  & 
Gill  in  other  particulars  which  make  that  case  inapplicable.  The 
first  difference  is,  that  the  record  shows  in  this  case  there  were  no 
creditors  of  the  testatrix,  Frances  Edelin,  at  the  time  the  suit  was 
brought  in  the  circuit  court  The  only  sum  which  could  then  be 
charged  upon  the  estate  was  the  right  of  retaining,  which  the  execu- 
tor had  on  account  of  his  having  overpaid  beyond  assets.  He  then 
is  the  only  creditor,  by  his  own  admission ;  and  when  he  admitted 
the  sufficiency  of  real  estate  to  pay  himself,  there  was  an  end  of  all 
inquiry  as  to  what  was  the  value  of  the  land.  There  was  nothing 
due  to  any  one  else ;  consequently,  no  one  could  be  prejudiced ;  and 
the  words  in  the  statute,  "in  prejudice  of  creditors,"  cannot  be  con- 
strued to  apply  to  any  other  than  the  testator's  creditors  at  the  time 
of  his  death,  and  such  as  might  become  so  for  funeral  charges ;  not 
to  such  as  the  executors  might  make  his  creditors  tnrttUe  officii; 
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*and  much  less  to  defeat  a  manumission  in  favor  of  an  [  *481  ] 
executor,  because  he  has  carelessly,  though  bond  fide^  paid 
debts  beyond  assets. 

Upon  the  whole,  then,  our  opinions  are :  that,  by  the  statute  of 
Maryland,  1796,  c.  67,  §  13,  manumissions  of  slaves  by  will  and 
testament,  may  be  made  to  take  effect  at  the  death  of  the  testator ; 
that  the  testator  may  devise  or  charge  his  real  estate  with  the  pay- 
ment of  debts,  to  make  the  manumission  effective,  and  not  in  preju- 
dice of  creditors  ;  that  the  right  to  freedom  may  be  tried  in  a  suit  at 
law,  against  the  executor,  at  the  instance  of  the  manumitted  slaves ; 
and  that  the  executor  may,  in  such  suit,  admit  the  existence  of  a 
sufficiency  of  real  assets  or  real  estate,  to  pay  the  debts  of  his  testator; 
that  a  judgment  at  law  in  favor  of  slaves  manumitted  by  will,  in  a 
suit  between  them  and  an  executor,  upon  his  admission  of  a  suffi- 
ciency of  real  estate  to  pay  creditors,  may  be  set  aside  in  equity,  if 
such  admission  weis  made  without  foundation  in  fact,  or  in  firaud  or 
mistake,  upon  the  creditors'  showing  either,  in  a  proceeding  in  equity 
to  which  the  manumitted  slaves,  the  executors,  and  all  persons  inter- 
ested have  been  made  parties  —  in  which  there  may  be  a  review  of 
the  entire  administration  of  the  estate,  of  the  conduct  of  the  executor, 
and  that  of  creditors  in  regard  to  the  estate,  and  in  regard  to  the 
vigilance  of  the  one  in  paying,  and  of  the  others  in  pursuit  of  their 
debts. 

That  the  words  in  this  will,  ^^  and  after  my  debts  and  funeral 
charges  are  paid,  I  devise  and  bequeathe  as  follows,"  amount  to  a 
charge  upon  the  real  estate,  for  the  payment  of  debts. 

That  when  a  testator  manumits  his  slaves  by  will  and  testament, 
and  it  clearly  appears  to  have  been  his  intention  that  the  manumis- 
sion shall  take  place  at  all  events ;  the  manifest  intention,  without 
express  words,  to  charge  the  reed  estate,  will  charge  the  real  estate 
for  the  payment  of  debts ;  if  there  be  not  personal  assets  enough, 
without  the  manumitted  slaves,  to  pay  the  debts  of  the  testator. 

That  in  such  a  case,  the  creditors  of  the  testator  must  look  to  the 
real  estate  for  the  payment  of  debts  which  may  remain  unpaid  after 
the  personal  assets,  exclusive  of  the  manumitted  slaves,  have 
been  exhausted ;  and  that  they  must  pursue  their  *  claims  [  *  482  ] 
in  equity,  or  according  to  the  statutes  of  Maryland,  subject- 
ing real  estate  to  the  payment  of  debts,  to  make  their  debts  out  of 
the  land. 

That  when  an  executor  permits  manumitted  slaves  to  go  at  large 
and  free,  under  a  manumission  to  take  effect  at  the  death  of  the 
testator,  he  cannot  recall  such  assent  by  his  own  act ;  nor  can  it 
be  revoked  under  the  order  of  an  orphans'  court  in  Maryland,  for  the 
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Bale  of  all  the  personal  estate  of  a  testator;  that  court  not  having 
jurisdiction  of  the  question  of  manumission. 

That  in  this  case,  it  being  admitted  that  the  testatrix  left  real  estate 
to  an  amount  in  value  more  than  sufficient  to  pay  her  debts,  without 
the  sale  of  the  negroes  emancipated  by  the  will,  the  defendants  in 
error  are  entitled  to  freedom. 

The  judgment  of  the  circuit  court  is  therefore  affirmed. 

1  H.  134;  6  H.  72. 


GrEORGE  Harrison,  Thomas  H.  Whitb,  and  others.  Appellants,  v. 
Henry  Nixon,  surviving  Executor  of  Matthias  Aspden, 
deceased. 

9  P.  483. 

In  a  bill  for  an  account  and  distribution  of  the  property  of  a  testator,  one  question  being 
what  was  the  meaning  of  the  words  "  heir  at  law,"  it  is  necessary  to  aver  where  the  testa- 
tor's domicile  was  at  the  times  when  he  made  the  will  and  when  he  died;  and  as  there  was  no 
such  averment,  the  cause  was  remanded  to  the  circuit  court,  with  directions  to  allow  an 
amendment  to  that  effect,  and  also  to  let  in  new  parties. 

The  case  is  stated  in  the  opinion  of  the  court 

Webster^  TUghmcm^  and  Newbold^  for  the  appellants. 

Rawle^  Jr.y  for  John  Aspden. 

Sergeant^  for  the  appellees. 

J.  &  Smith  and  Ooxe^  for  the  heirs  of  John  Aspden. 

[  *  492  ]  *  Before  the  argument  of  the  case,  Mr.  James  &  Smith 
stated  to  the  court,  that  he,  vnth  Mr.  Coxe^  appeared  before 
the  court  either  as  amid  curicBy  or  as  the  court  w^ould  permit  them  to 
appear,  in  behalf  of  the  heirs  of  John  Aspden,  late  of  Old  street, 
London,  who  claimed  to  be  the  heirs  «it  law  of  Matthias  Aspden 
the  testator ;  and  they  desired  to  show  cause  why  the  case  should  be 
remanded. 

SergeoMtj  for  th*  appellees,  objected. 

[  •  494  ]  •  Marshall,  C.  J.  The  only  parties  the  court  can  know, 
are  those  in  the  record.  They  cannot  permit  counsel  who 
represent  parties  who  may  think  themselves  interested,  not  in  the 
record,  to  come  in  stnd  interfere.  Let  the  argument  proceed,  and  if 
the  court  see  that  the  proper  parties  are  not  before  the  court,  they 
will  act  as  may  be  required. 
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The  case  was  subsequently  argued  on  the  question,  whether  the 
bill  contsdned  sufficient  matter  to  enable  the  court  to  determine  the 
case. 

•  Story,  X,  delivered  the  opinion  of  the  court  [  *  601  ] 

This  is  the  case  of  an  appeal  firom  a  decree  of  the  circuit 
court  of  the  district  of  Pennsylvania,  in  a  suit  in  equity.  The  bill 
was  filed  by  Samuel  Packer,  and  asserts  that  one  Matthias  Aspden, 
a  citizen  of  Pennsylvania,  made  his  will,  dated  in  Philadelphia,  on 
the  6th  of  December,  1791 ;  and  thereby  bequeathed  all  his  estate, 
real  and  personal,  to  his  heir  at  law,  and  afterwards  died  in  August, 
1824 ;  and  his  will  was  proved  and  letters  testamentary  were  taken 
out  in  Pennsylvania  by  the  appellee,  under  which  he  has  received 
large  sums  of  money  ;  and  the  bill  then  asks  for  a  decree  in  favor  of 
Packer,  who  asserts  himself  to  be  the  true  and  only  heir  at  law  of 
Matthias  Aspden,  and  that  he  is  solely  entitled  under  the  bequest. 
The  answer  of  the  executor  states,  from  information  and  belief,  that 
the  testator  was  born  in  Philadelphia,  which  was  the  residence  of  his 
parents,  about  1766 ;  that  he  continued  to  reside  there,  doing  busi- 
ness as  a  merchant,  with  some  success,  before  he  was  twenty-one 
years  of  age  ;  that  before  the  breaking  out  of  the  war  between  Great 
Britain  ajid  America  in  1776,  being  still  a  minor,  he  went  to  Eng- 
land, with  what  view,  the  executor  is  not,  from  his  own  knowledge, 
able  to  say  —  but  he  believes  that  he  went  with  an  impres- 
sion, *that  the  power  of  Great  Britain  must  soon  prevail  in  [  *  602  ] 
putting  down  resistance  in  America ;  that  the  testator  sub- 
sequently came  several  times  to  the  United  States,  and  invested  large 
sums  in  government  stocks  and  other  securities ;  but  whether  after 
so  returning  to  the  United  States,  the  testator  went  back  to  England 
as  his  home,  or  only  for  the  purpose  of  superintending  his  prop- 
erty, and  whether  the  testator  did  in  fact  change  his  domicile 
the  executor  (save  .and  except  as  appears  from  the  facts)  doth  not 
know,  and  is  unable  to  answer ;  but  he  believes  that  the  testator, 
when  in  England,  considered  himself  as  an  alien,  &c. ;  and  he  died 
in  King  street,  Holborn,  London.  The  answer  also  states  that  the 
•executor  proved  the  will,  and  took  out  letters  testamentary  in  Eng- 
land ;  and  states  certain  proceedings  had  upon  a  bill  in  chancery  in 
England,  against  him,  by  one  John  Aspden  there,  claiming  to  be  the 
heir  at  law  of  the  testator ;  and  annexes  to  his  answer  a  copy  of  the 
bill.  He  also  alleges,  that  several  other  persons  have  made  claims  to 
the  same  property,  as  next  of  kin  of  the  testator,  of  whose  names, 
&c.,  he  annexes-  a  schedule. 

Various  proceedings  were  had  in  the  circuit  court  of  Pennsyl- 
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vania ;  and  a  reference  was  made  to  a  master  to  examine  and  state 
who  were  all  the  heirs,  and  next  of  kin,  of  the  testator.  The  master 
made  a  report,  which  was  afterwards  confirmed ;  and  thereupon  a  final 
decree  was  made  by  the  court,  in  favor  of  John  Aspden,  of  Lan- 
cashire, in  England,  one  of  the  persons  who  made  claim  before  the 
master,  as  entitled,  as  heir  at  law,  to  the  personal  estate  in  the  hands 
of  the  executor ;  and  the  claims  of  the  other  persons  claiming  as 
heirs  at  law,  were  dismissed ;  and  the  present  appeal  has  been  taken 
by  several  of  these  claimants. 

The  causd  having  come  before  this  court  for  argument  upon  the 
merits,  a  question  occurred  whether  the  firame  of  the  bill,  taken  by 
itself,  or  taken  in  connection  with  the  answer,  contained  sufficient 
matter  upon  which  the  court  could  proceed  to  dispose  of  the  merits 
of  the  cause,  and  make  a  final  decision.  The  bill  contains  no  aver- 
ment of  the  actual  domicile  of  the  testator  at  the  time  of  the  making 
of  his  will,  or  at  the  time  of  his  death,  or  at  any  intermediate  period. 

Nor  does  the  answer  contain  any  averments  of  domicile, 
[  •  503  ]  which  supply  these  *  defects  in  the  bill,  even  if  it  could  so 

do,  as  we  are  of  opinion,  in  point  of  law,  it  could  not 
Every  bill  must  contain  in  itself  sufficient  matters  of  fact,  per  se^  to 
maintain  the  case  of  the  plaintiff,  so  that  the  same  may  be  put  in 
issue  by  the  answer,  and  established  by  the  proofs.  The  proofs  must 
be  according  to  the  allegations  of  the  parties ;  and  if  the  proofs  go 
to  matters  not  within  the  allegations,  the  court  cannot  judicially  act 
upon  them  as  a  ground  for  its  decision,  for  the  pleadings  do  not  put 
them  in  contestation.  The  allegata  and  the  probata  must  reciprocally 
meet  and  conform  to  each  other.  The  case  cited  at  the  bar,  of  Mat- 
thew V.  Hanbury,  2  Vern.  187,  does  not  in  any  manner  contradict 
this  doctrine.  The  proofs  there  offered  were  founded  upon  allegations 
in  the  bill,  and  went  directly  to  overthrow  the  consideration  of  the 
bonds,  set  up  in  the  answer,  in  opposition  to  the  allegations  of  the 
bill;  the  latter  having  asserted  that  the  bonds  were  obtained  by 
threats  and  undue  means,  and  not  for  any  real  debt,  or  other  good 
consideration.  Is,  then,  any  averment  of  the  actual  domicile  of  the 
testator,  under  the  circumstances  of  the  present  case,  proper  and 
necessary  to  be  made  in  the  bill,  in  order  to  enable  the  court  to  come 
to  a  final  decision  upon  the  merits  ?  We  think  that  it  is,  for  the 
reasons  which  will  be  presently  stated. 

The  point  was  never  brought  before  the  circuit  court  for  consider- 
ation, and,  consequently,  was  not  acted  on  by  that  court  It  did  not 
attract  attention,  (at  least,  as  far  as  we  know,)  on  either  side,  in  the 
argument  there  made  ;  and  it  was  probably  passed  over,  (as  we  all 
know  matters  of  a  similar  nature  are  everywhere  else,)   firom  the 
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mutual  understanding  that  the  merits  were  to  be  tried,  and  without 
any  minute  inquiry  whether  the  merits  were  fully  spread  upon  the 
record.  It  is,  undoubtedly,  an  inconvenience  that  the  mistake  has 
occurred ;  but  we  do  not  see  how  the  court  can,  on  this  account, 
dispense  with  what,  in  their  judgment,  the  law  will  otherwise  require. 

The  present  is  the  case  of  a  will,  and  so  far,  at  least,  as  the  matter 
of  the  bill  is  concerned,  is  exclusively  confined  to  personalty  be- 
queathed by  that  will.  And  the  court  are  called  upon  to  give  a 
construction  to  the  terms  of  a  will,  and  in  an  especial  manner  to 
ascertain  who  is  meant  by  the  words  "  heir  at  law,"  in  •the 
leading  bequest  in  the  wilL  The  language  of  wills  is  *not  [  *504  ] 
of  universal  interpretation,  having  the  same  precise  import 
in  all  countries,  and  under  all  circumstances.  They  are  supposed  to 
speak  the  sense  of  the  testator,  according  to  the  received  laws  or 
usages  of  the  country  where  he  is  domiciled,  by  a  sort  of  tacit  refer- 
ence, unless  there  is  something  in  the  language  which  repels  or  con- 
trols such  a  conclusion.  In  regard  to  personalty  in  an  especial  man- 
ner, the  law  of  the  place  of  the  testator's  domicile  governs  in  the 
distribution  thereof,  and  will  govern  in  the  interpretation  of  wills 
thereof,  unless  it  is  manifest  that  the  testator  had  the  laws  of  some 
other  country  in  his  own  view. 

No  one  can  doubt,  if  a  testator  born  and  domiciled  in  England 
during  his  whole  life,  should,  by  his  will,  give  his  personal  estate  to 
his  heir  at  law,  that  the  descriptio  personce  would  have  reference  to 
and  be  governed  by  the  import  of  the  terms  in  the  sense  of  the  laws 
of  England.  The  import  of  them  might  be  very  different,  if  the 
testator  were  bom  and  domiciled  in  France,  in  Louisiana,  in  Penn- 
sylvania, or  in  Massachusetts.  In  short,  a  will  of  personalty  speaks 
according  to  the  laws  of  the  testator's  domicile,  where  there  are  no 
other  circumstances  to  control  their  application;  and  to  raise  the 
question  what  the  testator  means,  we  must  first  ascertain  what  was 
his  domicile,  and  whether  he  had  reference  to  the  laws  of  that  place, 
or  to  the  laws  of  any  foreign  country.  Now,  the  very  gist  of  the 
present  controversy  turns  upon  the  point,  who  were  the  person,  or 
persons,  intended  to  be  designated  by  the  testator,  under  the  appella- 
tion of  ^<  heir  at  law."  If,  at  the  time  of  making  his  will,  and  at  his 
death,  he  was  domiciled  in  England,  and  had  a  reference  to  its  laws, 
the  designation  might  indicate  a  very  different  person  or  persons, 
firom  what  might  be  the  case,  (we  do  not  say  what  is  the  case,)  if,  at 
the  time  of  making  his  will,  and  of  his  death,  he  was  domiciled  in 
Pennsylvania.  In  order  to  raise  the  question  of  the  true  interpreta- 
tion and  designation,  it  seems  to  us  indispensable  that  the  country, 
by  whose  laws  his  will  is  to  be  interpreted,  should  be  first  ascertained, 
VOL.  XI.  38 
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and  then  the  inquiry  is  naturally  presented  what  the  provisions  of 
those  laws  are. 

If  this  be  the  true  posture  of  the  present  case,  then  the  bill  should 
allege  all  the  material  facts  upon  which  the  plaintiff's  title  depends ; 
and  the  final  judgment  of  the  court  must  be  given,  so  as  to 
[  *  605  ]  put  them  in  contestation  in  a  proper  and  regular  *  manner. 
And  we  do  not  perceive  how  the  court  can  dispose  of  this 
cause  without  ascertaining  where  the  testator's  domicile  was,  at  the 
time  of  his  making  his  will,  and  at  the  time  of  his  death ;  and  if  so, 
then  there  ought  to  be  suitable  averments  in  the  bill  to  put  these 
matters  in  issue. 

In  order  to  avoid  any  misconception,  it  is  proper  to  state  that  we 
do  not  mean,  in  this  stage  of  the  cause,  to  express  any  opinion  what 
would  be  the  effect  upon  the  interpretation  of  the  will,  if  the  domi- 
cile of  the  testator  was  in  one  country  at  the  time  of  his  making  his 
will,  and  in  another  country  at  the  time  of  his  death.  This  point 
may  well  be  left  open  for  future  consideration.  But  being  of  opin- 
ion that  an  averment  of  the  testator's  domicile  is  indispensable  in 
the  bill,  we  think  the  case  ought  to  be  remanded  to  the  circuit  court, 
for  the  purpose  of  having  suitable  amendments  made  in  this  particu- 
lar ;  and  that  it  will  be  proper  to  aver  the  domicile  at  the  time  of 
making  the  will,  and  at  the  time  of  the  death  of  the  testator,  and 
during  the  intermediate  period,  (if  there  be  any  change,)  so  that  the 
elements  of  a  full  decision  may  be  finally  brought  before  the  court 
The  petitions  of  the  claimants  should  contain  similar  averments.    * 

It  appears,  from  the  motions  which  have  been  nuide  to  this  court, 
as  well  as  from  certain  proceedings  in  the  court  below,  which  have 
been  laid  before  us  in  support  thereof,  that  there  are  certain  claimants 
of  this  bequest,  asserting  themselves  to  be  heirs  at  law,  whose  claims 
have  not  been  adjudicated  upon  in  the  court  below,  on  account  of 
their  having  been  presented  at  too  late  a  period.  As  the  cause  is  to 
go  back  again  for  further  proceedings,  and  must  be  again  opened 
there  for  new  allegations  and  proofs,  these  claimants  will  have  a  full 
opportunity  of  presenting  and  proving  their  claims  in  the  cause ;  and 
we  are  of  opinion  that  they  ought  to  be  let  into  the  cause  for  this 
purpose.  In  drawing  up  the  decree,  remanding  the  cause,  leave  will 
be  given  to  them  accordingly.  The  decree  of  the  circuit  court  is, 
therefore,  reversed,  and  the  cause  is  remanded  to  the  circuit  court  for 
further  proceedings,  in  conformity  to  this  opinion* 

Baldwin,  J.,  dissenting. 

The  preliminary  question  which  has  been  decided  by  this 
[  *  506  ]  *  court,  is  one  of  the  deepest  interest  to  all  suitors  in  the 
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inferior  courts  of  the  United  States,  the  judges  thereof,  and  the 
profession  generally.  The  nature  of  the  objection  to  hearing  the 
cause  on  its  merits,  or  to  even  examine  the  evidence  or  the  decree ; 
the  time  at  which  it  was  made,  with  its  attendant  circumstances, 
make  this  case  a  precedent  of  infinite  importance  as  a  rule  for  future 
proceedings  in  a  court  of  the  last  resort,  in  the  exercise  of  a  jurisdic-* 
tion  exclusively  appellate. 

A  final  decree  of  a  circuit  court,  rendered  in  a  long  pending  and 
zealously  contested  cause,  after  the  fullest  consideration,  has  not  only 
been  reversed,  but  all  its  proceedings  so  completely  annulled,  as  to 
open  the  case  to  new  parties,  new  bills,  pleadings,  issues,  and  evi- 
dence, and  to  make  it  necessary  to  begin  de  novo^  in  the  same  man- 
ner as  if  the  court  had  never  acted  on  any  question  which  could 
arise. 

This  has  been  done,  too,  on  an  objection  not  taken  by  counsel, 
either  in  the  circuit  cfbrt,  or  assigned  for  error  here  in  the  printed 
brief  of  their  points,  presented  to  this  court  as  the  ground  of  a 
reversal  of  the  decree  of  which  the  appellants  complaih ;  nor  did 
either  of  their  counsel  think  proper  to  avail  themselves  of  the  sug- 
gestion after  it  fell  from  the  bench,  until  the  one  who  opened  the 
argument  had  closed  his  view  of  the  first  ground  assigned  in  the 
brief  for  error.  And  when,  on  the  next  day,  another  of  the  counsel 
of  the  appellants  drew  the  attention  of  the  court  to  the  objection,  it 
was  not  to  reverse  the  decree  as  erroneous  in  law  or  fact,  but  as  a 
r^dson  for  considering  it  as  so  merely  and  utterly  void  as  to  make  it 
improper  to  examine  into  the  errors  assigned  by  himself  and  col- 
leagues ;  and  proper  to  suspend  the  argument  on  the  merits,  till  the 
consideration  of  the  question  thus  raised,  the  decision  of  which 
leaves  the  law,  justice,  and  equity  of  the  case  untouched,  while  every 
proceeding  had  in  it  is  utterly  prostrated ;  leaving  the  parties,  at  the 
end  of  a  four  years'  litigation,  to  begin  anew.  To  them,  it  is  no 
consolation  that  these  effects  have  been  produced  by  an  objection  of 
mere  form,  not  deemed  by  the  counsel  of  either  party,  worthy  of 
being  noticed  or  guarded  against;  for  the  action  of  an  appellate  court 
on  a  judgment  at  law,  or  a  decree  in  equity,  can  be  of  no  middle 
character.  A  reversal  annuls  it  to  all  intents  and  purposes ;  it  can 
no  longer  be  given  in  evidence  in  support  of  any  right,  or 
as  proof  of  any  fact  in  favor  *  of  the  party  in  whose  favor  [  *  607  ] 
it  was  rendered,  or  against  the  opposite  party;  no  one 
thing  remains  a  res  adjudicatOj  but  every  question  of  law  and  fact  is 
as  entirely  open,  as  if  tiie  court  had  never  given  a  judgment  or  decree. 
It  is  inconsistent  with  the  constitution  of  appellate  courts  in  Eng- 
land, or  the  States  of  tins  Union,  to  modify  a  general  reversal  of  a 
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judgment  or  decree;  it  is  absolute,  and  must  be  attended  with  all 
legal  consequences,  which  no  court  can  avert  by  any  salvo  or  declara- 
tion that  it  is  reversed  only  pro  forma;  the  decree  or  judgment  cannot 
be  in  any  part  carried  into  effect  in  the  court  below,  or  come  again 
into  an  appellate  court,  till  a  new  one  is  rendered.  The  same  princi- 
ples prevail  in  the  courts  of  the  United  States,  by  force  of  the  judici- 
ary^ and  process  acts,^  and  the  seventh  rule  of  this  court,  which 
regulate  all  proceedings  by  those  of  the  king's  bench  and  the  courts 
of  equity  in  England,  unless  otherwise  provided  for  by  law,  subject 
to  such  alterations  and  additions  as  this  court  may  prescribe  to  the 
circuit  courts,  or  as  they  may  make  not  inconsistent  therewith; 
1  Story's  Laws,  67,  267.  This  court  has  uniformly  acted  by  the 
rules  thus  prescribed,  which  regulate  not  only  its  own  proceedings, 
but  its  adjudication  on  those  of  inferior  courts  which  are  brought 
within  its  appellate  power ;  they  must,  therefore,  be  considered  as 
the  tests  of  the  conformity  of  the  decision  ntf^  made,  with  the  estab- 
lished principles  of  courts  of  original  or  appellate  jurisdiction,  by 
the  course  of  the  law  of  equity,  the  rules  of  this  court,  and  the  acts 
of  congress  which  regulate  its  exercise  on  appeals. 

In  the  circuit  court,  Greorge  Harrison  and  others  were  claimants  of 
a  fund  in  the  hands  of  Mr.  Nixon  as  executor ;  their  petitions  having 
been  dismissed  on  a  final  decree  against  them,  they  now  on  an  appeal 
ask  for  its  reversal  for  the  reasons  assigned  in  the  brief  of  their  coun- 
sel, which  relate  entirely  to  the  merits  of  their  claim ;  but  at  the  same 
time  contend,  that  the  whole  proceedings  in  the  circuit  court  are 
mere  nullities,  because  the  appellants  themselves,  as  well  as  the 
other  claimants,  omitted  to  insert  in  their  petitions  a  direct  averment 
of  the  domicile  of  the  testator,  under  whose  will  they  all  claim.  As 
this  objection  is  not  aimed  at  the  decree,  or  the  right  of  any  party 
who  claims  the  fund,  it  must  be  considered  as  applicable 
•  508  ]  solely  to  the  form  and  frame  of  the  original  bill  and  *  peti- 
tions, intended  to  present,  not  a  cause  of  reversal  of  the 
decree  for  error  in  law  or  fact,  but  the  broad  question  of  jurisdiction. 
First,  whether  it  was  competent  for  the  circuit  court  to  make  any 
decree  in  the  case  before  them';  and  next,  whether  the  decree  rendered 
is  such  that  this  court,  in  virtue  of  its  appellate  power,  can  hear  and 
determine  the  matter  appealed  from.  It  must  have  occunred  at  once 
to  the  mind  of  the  learned  judge  who  first  suggested  the  objection, 
and  cannot  have  escaped  the  observation  of  the  counsel  who  has 
availed  himself  of  it,  that  if  the  case  was  within  the  judicial  cogni- 
zance of  the  circuit  court,  no  decree  rendered  by  them  could  be 

1 1  Stats,  at  Large,  78.  9  1  lb.  98,  275 ;  4  lb.  979. 
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treated  as  a  nullity ;  however  erroneoas,  it  is  binding  on  the  parties 
till  an  appeal,  and  becomes  final  if  none  is  taken  within  five  years. 
It  could  not  be  declared  a  void  act,  for  any  cause  which  did  not  affect 
the  original  jurisdiction,  without  any  reference  to  the  decree  rendered 
by  the  circuit  court  To  justify  such  a  course,  it  must  be  in  a  case 
where  this  court  would  be  bound  to  reverse  at  all  events,  and  where 
its  affirmance  would  not  cure  the  defect,  but  would  leave  the  original 
decree  without  any  effect  upon  the  rights  of  the  parties,  and  prevent 
it  firom  being  received  as  evidence  in  any  comrt,  state,  federal,  or 
foreign. 

An  appeal  upon  any  ground  short  of  this,  must  affect  the  decree 
as  erroneous  merely,  on  some  matter  injurious  to  the  appellant ;  who 
has  his  remedy  under  the  23d  section  of  the  Judiciary  Act,  by  an  ap- 
peal firom  a  "  final  decree  in  a  suit  in  equity,*'  which  it  declares  may 
^  be  reexamined,  and  reversed  or  affirmed  in  the  supreme  court"  It 
follows  that  there  is  a  <!fiscretion  to  reverse  or  affirm  according  to  the 
right  of  the  case ;  and,  fairly,  it  cannot  be  contended,  that  if  a  decree 
can  be  affirmed  on  appeal,  it  can  be  considered  as  a  mere  nullity  after 
affirmance,  if  the  question  arising  on  the  appeal  was  one  of  merely 
error,  not  of  jurisdiction.  Nor  can  it  be  doubted,  that,  if  the  merits 
of  the  case  were  cognizable  by  the  court  below,  they  are  equally  so 
on  appeal ;  and  that  a  final  decree  of  afiirmance  binds  all  parties 
in  all  courts,  as  to  the  matters  decreed,  which  must  be  done  on  a  re- 
examination of  the  final  decree. 

•Such  is  the  general  course  prescribed  to  this  court  by  the  22d  sec- 
tion, in  all  cases  coming  before  them  by  appeal ;  the  24th  is  still  more 
explicit  <^  That  when  a  judgment  or  decree  shall  be  re- 
versed in  a  circuit  court,  such  *  court  shall  proceed  to  render  [  *  609  ] 
such  judgment,  or  pass  such  decree  as  the  district  court 
should  have  rendered  or  passed ;  and  the  supreme  court  shall  do  the 
same  on  reversals  therein,  except  where  the  reversal  is  in  favor  of  the 
plaintiff  or  petitioner  in  the  original  suit,  and  the  damages  to  be  as- 
sessed, or  the  matter  to  be  decreed,  are  uncertain,  in  which  case  they 
shaJl  remand  the  cause  for  a  final  decision." 

The  2d  clause  of  the  2d  section  of  the  3d  article  of  the  constitu- 
tion declares,  *'  that  in  all  cases  affecting  ambassadors,  other  public 
ministers  and  consuls,  and  those  in  which  a  State  shall  be  party,  the 
supreme  court  shall  have  original  jurisdiction.  In  all  the  other  cases 
before  mentioned,  the  supreme  court  shall  have  appellate  jurisdiction, 
both  as  to  law  and  fact,  with  such  exceptions  and  under  such  regula- 
tions as  the  congress  shall  make." 

The  22d  and  24th  sections  of  tiie  Judiciary  Act  are  the  execution 
by  congress  of  an  express  constitutional  power,  which  makes  these 

38* 
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provisions  as  imperative  on  the  supreme  court,  as  if  they  had  been 
detailed  in  the  body  of  the  constitution ;  they  form  its  constitution 
as  an  appellate  court,  defining  its  powers,  and  prescribing  their  exer- 
cise, in  reexamining,  reversing,  or  affirming  the  final  judgments  and 
decrees  of  all  courts,  which  may  be  brought  within  its  appellate 
jurisdiction. 

The  22d,  limits  the  appellate  power  to  the  revision  of  final  de- 
crees in  cases  in  equity,  herein  departing  from  the  course  of  ap- 
pellate courts  in  England  and  in  New  York ;  there  an  appeal  lies  to 
the  house  of  lords  or  court  of  errors,  from  the  interlocutory  orders 
and  decrees  of  the  chancellor ;  the  other  regulations  prescribed  by 
the  Judiciary  Act,  are  in  conformity  to  the  uniform  course  of  all 
appellate  courts,  as  long  settied  by  uniform  practice,  adopted  by  the 
rules  and  followed  in  the  decisions  of  this  court  This  course  cannot 
be  better  defined  than  in  the  words  of  Chancellor  Kent  <<  It  is  the 
acknowledged  doctrine  of  courts  of  review,  to  give  such  decree  as 
the  court  below  ought  to  have  given ;  and  when  the  plaintifif  below 
brings  the  appeal,  the  court  above  not  only  reverses  what  is  vnrong, 
but  decrees  what  is  right ;  and  models  the  relief  according  to  its  own 
view  of  the  ends  of  justice,  and  the  exigencies  of  the  case. 
[  *  510  ]  The  court  above  acts,  therefore,  on  *  appeals  in  the  given 
case,  with  all  the  plenitude  of  a  court  of  equity  of  original 
jurisdiction,  and  the  special  terms  of  the  decree,  whatever  they  may 
be,  become  to  this  court  the  law  of  that  case,  and  no  other  or  further 
relief  can  be  administered  to  the  party."     1  Johns.  Ch.  194, 195. 

This  doctrine,  then,  is  the  law  of  this  court,  not  only  by  the  ac- 
knowledged principles  of  the  law  of  equity,  but  as  an  injunction  of 
the  supreme  law  of  the  land ;  from  the  observance  of  which  the  court 
can  be  absolved  by  no  rule  or  practice  contrariant  thereto.  If  its 
authority  rested  alone  on  either  the  recognized  rules  of  appellate 
courts,  or  their  settied  practice,  it  might  be  varied  at  the  discretion 
of  the  court,  by  their  power  to  make  rules  respecting  practice,  pro- 
ceedings, and  process ;  but  they  can  have  no  discretion  to  alter  or 
depart  from  those  <*  principles  and  usages  of  law,"  which  congress 
have  adopted  as  regulations  of^  and  exceptions  to,  the  appellate  power 
of  all  the  courts  of  the  United  States,  pursuant  to  the  provisions  of 
the  constitution. 

It  must,  therefore,  be  taken  as  a  rule  of  constitutional  law,  binding 
on  this  court,  that  if  it  takes  cognizance  of  a  cause  on  appeal  under 
the  22d  section,  it  must  be  by  reexamining  the  decree,  reversing  or 
affirming  it ;  and  by  the  24th,  on  reversal,  to  give  such  decree  as  the 
circuit  court  ought  to  have  rendered,  or  remanding  it  for  final  de- 
ciflion,  as  the  case  may  be.     There  can  be  no  other  course  piusued ; 
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for,  as  the  appellate  power  is  confined  to  those  cases  to  which  it  has 
been  extended  by  congress,  and  must  bC/exercised  within  the  limits 
and  by  the  regulations  prescribed ;  it  can  have  no  inherent  powers 
in  virtue  of  which  it  can  review  or  revise  the  decrees  of  the  inferior 
courts,  by  any  general  superintending  authority  such  as  appellate 
courts  may  have,  whose  jurisdiction  has  neither  been  conferred  or 
regulated  by  a  constitution  or  statute.  No  principle  has  been  better 
settled,  or  more  steadily  adhered  to,  than  that  this  is  a  court  of 
special  jurisdiction ;  whether  original  or  appellate,  which  the  consti- 
tution has  defined  and  separated  by  a  line,  which  congress  cannot 
pass,  by  extending  that  which  is  original,  to  cases  which  are  appel- 
late, or  e  conversoj  1  Cranch,  164,  &c.  As  the  present  is  an  unques- 
tioned case  of  appellate  jurisdiction,  it  must  be  exercised  according  to 
the  regulations  prescribed  by  congress ;  by  an  examination 
final  *  of  the  decree  on  its  merits,  if  the  court  takes  judi-  [  *  611  ] 
cial  cognizance  of  the  record.  Any  other  course  is  wholly 
unknown  in  an  appellate  court  of  equity,  unless  there  is  such  a  fatal 
defect  in  the  record  as  affects  the  jurisdiction  of  the  court  below, 
and  prevents  the  court  above  firom  acting  judicially  upon  it  by 
hearing  and  determining  the  matters  in  controversy ;  in  which  case 
the  decree  will  be  reversed,  the  cause  remanded,  and  the  circuit  court 
be  directed  to  dismiss  the  bill  or  make  the  amendments  necessary 
to  give  it  jurisdiction. 

It  is  not  pretended  that  the  circuit  court  has  not  jurisdiction  of 
this  case,  as  one  between  proper  parties,  touching  a  proper  subject- 
matter  of  controversy ;  nor  can  it  be  doubted  that  the  jurisdiction  of 
this  court  is  equally  clear.  A  final  decree  has  been  rendered,  an  ap- 
peal regularly  taken,  by  parties  afiected  by  the  decree ;  who,  having 
given  the  requisite  security,  have  a  right  to  be  heard  on  all  matters 
appealed  firom,  to  ask  a  reversal  and  a  decree  in  their  favor.  The 
party  in  whose  favor  the  decree  has  been  rendered,  appears  here  pur- 
suant to  the  citation,  with  cm  equal  right  to  defend  his  interests,  to 
demand  an  affirmance  of  the  decree,  with  a  mandate  for  its  execution. 

This  court,  then,  cannot  refuse  to  hear  the  appeal,  on  the  ground 
of  a  want  of  power  to  hear  and  finally  determine  all  matters  ap- 
pealed firom,  which  are  properly  and  folly  cognizable  by  both  courts ; 
and  this  objection  does  not  profess  to  be  foimded  on  the  want  of 
competent  parties  to  a  controversy  in  the  federal  courts,  or  a  subject- 
matter  cognizable  in  equity.  As  it  avoids  these  questions,  the  objec- 
tion defeats  itself;  for  it  must  necessarily  apply  to  the  course  of  the 
circuit  court  in  the  progress  of  the  cause,  and  their  final  adjudication 
on  the  matters  submitted  by  the  parties ;  the  revision  of  which  is  the 
ordinary  exercise  of  the  jurisdiction  of  an  appellate  court,  in  con- 
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formity  with  the  acknowledged  doctrine  of  such  courts,  and  the  posi- 
tive injunctions  of  the  Judiciary  Act ;  which  it  is  the  direct  object  of 
this  motion  to  prevent,  and  which  has  been  effected  by  the  judgment 
now  rendered.  There  being  no  doubt  of  the  jurisdiction  of  either 
court,  the  only  questions  which  can  arise  are,  whether  any  of  the 
petitioners  have,  on  this  record,  shown  a  right  in  equity  to  demand 
from  the  respondent,  Nixon,  the  fund  which  he  holds  in  his 
[  *  612  ]  hands,  subject  to  the  order  of  the  court,  *  he  claiming  no  in- 
terest in  it,  except  his  commissions  aqd  proper  credits.  The 
case  is,  therefore,  one  of  ordinary  occurrence ;  a  bill  in  equity  filed  by 
one  claimant,  and  petitions  by  others,  for  the  surplus  of  an  estate  in 
the  hands  of  an  executor ;  who  in  his  answer  interpleads,  submits  to 
any  order  the  court  may  make,  and  prays  their  protection  by  -such  a 
decree  as  will  save  him  from  future  litigation. 

"Whether  a  bill  in  equity  contains  any  ground  for  relief,  or  what  is 
called,  in  the  language  of  its  courts,  "  equity,"  is  not  a  question  of 
jurisdiction,  but  of  merits ;  the  inquiry  is :  has  the  petitioner  set  forth 
a  cause  of  action  in  his  complaint;  has  he  averred  any  matter  which, 
if  true,  entitles  him  to  the  relief  prayed  for,  or  any  relief,  or  set  it 
forth  in  the  manner  required  by  the  rules  of  equity  ?  K  he  has,  the 
respondent  must  plead  some  new  matter  in  avoidance;  or  in  his 
answer  give  some  reason  why  he  does  not  do,  or  ought  not  to  be  de- 
creed to  do  the  thing  required  of  him.  If  the  complainant's  petition 
contains  no  equity,  or  sets  it  out  defectively,  it  is  good  cause  for  de- 
murrer generally,  or  for  cause ;  or  the  respondent  may  object  in  his 
answer,  or,  at  the  hearing,  to  the  want  of  equity  in  the  bill ;  and  it  is 
a  good  ground  for  the  reversal  of  a  decree  on  appeal.  So,  if  a  ques- 
tion arises,  whether  the  aUegations  of  the  bill  are  made  out  by  the 
proofs  in  the  cause,  it  is  a  proper  subject  of  consideration  before  ren- 
dering a  decree  in  the  court  below,  as  well  as  review  in  the  appellate 
court ;  not  as  a  question  of  jurisdiction,  but  one  which  arises  in  its 
exercise.  "  It  is  weU  settled  that  the  decree  must  conform  to  the  al- 
legations of  the  parties,"  (11  Wheat  120,)  and  be  sustained  by  them 
as  well  as  by  the  proofs  in  the  cause,  (10  Wheat  189 ;)  but  whether 
it  does  so  conform,  and  is  so  sustained,  is  determined  by  the  appel- 
late court,  on  the  inspection  of  the  whole  record  and  proceedings  be- 
fore them,  as  was  done  by  this  court  in  Carneal  v.  Banks,  and  Hard- 
ing V,  Handy,  above  cited.  In  examining  the  allegations  of  a  dec- 
laration in  a  court  of  law,  a  court  of  error  examines  only,  whether 
the  plaintiff  has  set  out  a  title  or  cause  of  action.  "  K,"  in  the  lan- 
guage of  this  court,  "  it  is  defectively  or  inaccurately  set  forth,  it  is 
cure4  by  a  verdict;  because,  to  entitle  the  plaintiff  to  recover,  all 
circumstances  necessary  to  make  out  his  cause  of  action,  so  im- 
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perfectly  stated,  must  be  proved  at  the  trial ;  but,  when  no 
*  cause  of  action  is  stated,  none  can  be  presumed  to  have  [  *513  ] 
been  proved.  The  case  is  not  to  be  considered  as  if  before 
us  on  a  demurrer  to  the  declaration.  The  want  of  an  averment,  so 
as  to  let  in  the  proof  of  usage,  cannot  now  be  objected  to  the  record. 
The  evidence  was  admitted  without  objection,  and  now  forms  a  part 
of  the  record,  as  contained  in  the  biU  of  exceptions.  Had  an  objec- 
tion been  made  to  the  admission  of  the  evidence  of  usage,  for  the 
want  of  a  proper  averment  in  the  declaration,  and  the  evidence  had 
notwithstanding  been  received,  it  would  have  presented  a  very  differ- 
ent question."  9  Wheat.  694,  696.  This  is  the  settled  rule  of  this 
court  in  cases  at  law,  that  they  will  not  reverse  a  judgment  for  any 
defective  averment  in  a  declaration,  not  demurred  to,  if  the  plaintiff 
has  substantially  set  out  a  cause  of  action ;  such,  too,  is  the  estab- 
lished principle  in  cases  in  equity.  Ajs  where  a  bill  was  filed  to  set 
aside  a  conveyance,  on  account  of  the  mental  incompetency  of  the 
grantor,  which  contained  no  direct  or  positive  averment  of  his  in- 
capacity, yet  the  court  took  cognizance  of  the  case,  examined  the  bill 
and  proofs,  and  decided  that,  "  although  a  more  direct  and  positive 
allegation  that  C.  H.  was  incapable  of  transacting  business,  would 
have  been  more  satisfactory  than  the  detail  of  circumstances  from 
which  the  conclusion  is  dmwn ;  yet  we  think  that  the  averment  of 
his  incompetency  is  sufficiently  explicit  to  make  it  a  question  in  the 
cause.  The  defendant  has  met  the  charge,  and  we  cannot  doubt 
that  his  answer  is  sufficiently  responsive  to  give  him  all  the  benefit 
which  the  rules  of  equity  allow  to  an  answer  in  such  cases,"  11 
Wheat.  121. 

In  that  case,  the  whole  gravamen  of  the  bill,  the  whole  equity  of 
the  case,  was  in  the  averment  of  the  incompetency  of  the  grantor  to 
make  a  contract ;  yet  it  was  held  sufficient  to  aver  the  circumstances 
from  which  the  conclusion  could  be  drawn  that  it  was  enough  if  the 
bill  made  it  a  question  in  the  cause  that  the  defendant  had  met  the 
charge,  and  his  answer  was  sufficiently  responsive.  The  court  pro- 
ceeded to  look  into  the  proofs  in  the  cause ;  inquired  whether  the 
testimony  established  the  incompetency  of  C.  H. ;  and  examined  the 
immense  mass  of  contradictory  evidence  which  the  record  contained, 
with  attention ;  and  affirmed  the  decree  of  the  circuit  court  of  the 
first  circuit  annulling  the  contract,  on  the  ground  of  incom- 
petency. •  It  is,  therefore,  a  settled  point  that  an  objection  [  *  614  ] 
to  the  sufficiency  of  the  averments  of  the  bill,  must  be  con- 
sidered by  the  appellate  court  as  one  directly  involving  the  merits  of 
the  case ;  it  is  the  statement  of  the  complainant's  cause  of  action  to 
which  the  defendant  must  demur,  if  he  relies  on  the  want  of  form, 
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manner,  or  circumstance,  or  he  loses  the  benefit  of  the  objection.  If 
be  relies  on  an  objection  to  the  substance  of  the  averment,  or  its 
variance  from  the  proofs  in  the  case,  he  must  make  it  appear  to  the 
satisfaction  of  the  court,  that  the  bill  contains  no  equity  on  its  face, 
that  no  cause  of  action  is  set  forth,  nor  any  circumstances  from  which 
the  conclusion  of  an  averment  of  one  could  be  drawn  conformably  to 
the  evidence  adduced.  The  application  of  these  cases  to  the  record 
of  the  circuit  court,  presents  only  this  difference ;  by  the  substitution 
of  the  word  domicile  for  usage,  in  Renner  v.  The  Bank  of  Columbia, 
9  Wheat.  594,  and  citizenship  for  incompetency,  in  Harding  v.  Handy, 
11  Wheat.  121,  the  rule  and  principles  of  both  are  identical  in  point 
of  law. 

In  applying  these  maxims  of  this  court  to  the  objection  made  by 
the  appellants  to  the  reexamination  of  this  case,  the  record  shows 
that  the  gravamen  of  the  original  bill  and  all  the  petitions  is,  that 
Matthias  Aspden  made  a  will  devising  his  real  and  personal  estate 
to  his  heir  at  law,  and  died,  leaving  Henry  Nixon,  the  respondent, 
his  executor,  who  has  in  his  hands  a  large  surplus  of  personal  prop- 
erty, to  which  the  several  parties  aver  themselves  to  be  entitled  by 
the  terms  of  the  wUl,  but  which  the  executor  refuses  to  pay  over, 
though  bound  in  equity  so  to  do.  If  these  averments  are  true,  if  they 
are  made  out  by  the  proofs  and  exhibits  in  the  cause,  there  is  cer- 
tainly equity  in  the  biU  sufficient  to  entitle  the  devisee  or  legatee  to 
a  decree  against  the  executor  for  the  surplus  of  the  estate  in  his 
hands.  Had  he  demurred  to  the  bill,  he  would  have  been  adjudged 
to  answer  over,  for  there  could  have  been  no  clearer  case  for  the 
interposition  of  a  court  of  equity ;  or,  if  he  had  insisted  on  the  objec- 
tion at  the  hearing,  it  could  not  have  been  doubted  that  there  was  a 
substantial  averment  of  a  ground  of  relief. 

The  execution  of  the  will  was  duly  proved,  the  sanity  of  the  tes- 
tator was  admitted,  the  fund  was  in  the  hands  of  the  respondent, 
who  admitted  the  trusts  submitted  to  the  jurisdiction 
[  •  516  ]  •  of  the  court ;  ready  to  abide  their  decree,  he  held  the 
money  for  such  person  as  they  should  decree  to  be  the  per- 
son entitled  under  the  will,  which  was  an  exhibit  in  the  case.  The 
only  question  depending  was,  who  was  the  person  that  filled  the 
description  of  the  devisee  or  legatee ;  when  that  was  ascertained,  the 
whole  controversy  was  ended.  Had  the  will  named  Samuel  Packer, 
of  New  Jersey,  the  original  complainant,  Gteorge  Harrison,  of  Phila- 
delphia, or  John  Afipden,  of  Lancashire,  England,  two  of  the  peti- 
tioners, parties  to  this  appeal,  as  the  favored  objects  of  this  testator^s 
bounty,  the  executor  would  have  stood  without  an  excuse,  for  not 
paying  him  the  surplus  of  the  estate.     It  could  not  be  a  material 
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averment  where  the  testator's  domicile  was ;  his  executor  was  bound 
to  obey  the  directions  of  his  will,  be  his  domicile  where  it  ought  This 
proposition  admits  of  no  doubt  But,  as  the  will  names  no  person, 
it  must  be  ascertained  from  its  terms  who  was  intended  to  be  the 
devisee,  or  whom  the  law  designated  as  such  by  the  legal  intendment 
of  the  words  used  in  the  will.  When  that  is  done,  the  rights  of  the 
person  or  persons  thus  designated,  and  the  duties  of  the  executor, 
become  the  same  as  if  he  had  been  expressly  named  as  the  person 
entitled,  on  which  the  question  of  the  domicile  of  the  testator  could 
have  no  direct  bearing. 

The  only  direct  question  on  the  construction  of  the  will,  was  the 
intention  of  the  testator  as  to  who  should  enjoy  his  estate  after  his 
death ;  all  other  questions  were  collateral  to  this,  and  the  only  effect 
of  his  domicile  could  be,  as  the  ground  of  an  inference  of  'his  inten- 
tion being,  to  give  it  to  such  person  as  should  be  his  heir  by  the 
local  law.  But  this  is  only  a  circumstance  from  which  to  draw  an 
inference  of  intention,  and  before  such  inference  could  be  drawn,  it 
must  be  made  to  appear  that  the  law  of  England  designated  one 
person,  and  the  law  of  Pennsylvania  a  different  one.  If  the  law  of 
both  countries  is  the  same  in  this  respect,  the  averment  of  domicile  in 
the  bill  would  not  put  in  issue  even  a  circumstance  from  which  any 
conclusion  could  be  drawn ;  and,  so  far  from  being  matter  of  sub- 
stance affecting  a  final  decree,  it  would  not  be  a  ground  of  special 
demurrer.  If  it  once  becomes  the  established  rule  of  this  court  that 
the  decree  of  a  circuit  court  shall  be  annulled  on  a  motion, 
without  an  examination  of  the  record,  because  it  *  does  not  [  *  516  ] 
set  out  an  averment  of  a  collateral  fact  or  circumstance 
bearing  on  the  intention  of  the  testator  by  inference  merely,  then 
every  such  fact  or  circumstance  must  be  averred  distinctly,  of  which 
domicile  is  but  one  of  many.  The  state  of  a  testator's  family  and 
property  is  always  referred  to,  to  ascertain  the  devisee  or  thing  de- 
vised ;  evidence  of  other  collateral  facts  may  be  introduced  in  many 
cases  to  aid  in  the  construction  of  a  will,  or  to  show  the  intention  of 
the  testator ;  but  no  court  of  equity  ever  held  it  necessary  to  aver 
those  matters  in  a  bill  brought  to  enforce  the  trusts  of  the  will  in 
favor  of  a  devisee  or  legatee.  In  this  case,  however,  the  original  biU 
alleges  the  testator  to  have  been  a  citizen  of  Pennsylvania  at  the 
time  of  his  death ;  this  is  done  in  direct  and  positive  terms ;  it  is  only 
necessary,  therefore,  to  apply  to  this  averment  the  principle  laid  down 
by  this  court  in  Harding  v.  Handy,  11  Wheat  103.  Is  citizenship  a 
circumstance  from  which  the  conclusion  of  domicile  may  be  drawn  ? 
Is  it  sufficiently  explicit  to  make  domicile  a  question  in  the  cause  ? 
and  has  the  respondent  met  this  part  of  the  bill  ?     These  questions 


Digitized  by  LjOOQIC 


456         SUPREME   COURT  OF  THE  UNITED   STATES. 

HarriBon  v.  Nixon.    9  P. 


are  of  easy  solution.  The  domicile  of  a  citizen  of  Pennsylvania  is 
certainly  not  presumed  by  law  to  be  in  England,  without  some  proof 
of  his  residence  there,  but  is  presumed  to  be  in  Pennsylvania,  till  the 
contrary  is  proved.  The  respondent  has  considered  the  averment  of 
domicile  as  made,  for  he  has  answered  it ;  the  parties  in  the  cause 
have  deemed  it  a  question  raised,  by  taking  testimony  touching  it ; 
each  of  the  ten  counsel  who  argued  the  case  in  the  court  below  made 
it  a  point,  except  one,  who  did  not  deem  it  material ;  and  the  court 
thought  proper  to  take  it  into  their  consideration,  and  express  an 
opinion  upon  it  as  a  point  which  had  been  argued ;  not  whether 
the  domicile  had  been  properly  averred,  but  where  it  appeared  by  the 
evidence  to  have  been  in  fact,  and  its  bearing  on  the  will  and  cause. 
It  was  the  most  deliberate  opinion  of  both  the  judges  of  the  circuit 
court,  that  vhe  law  of  both  countries  pointed  to  the  same  person  as 
the  devisee ;  and  that  the  fact  of  domicile  had  no  bearing  on  the 
intention  oi  the  testator,  or  the  construction  of  his  wilL  As  this  was 
a  question  *.  f  local  law,  arising  directly  in  the  case,  it  was  deemed 
necessary  to  examine  it  thoroughly,  before  rendering  a  final  decree ; 
and  if  it  is  n jw  one  vital  to  the  case,  it  would  seem  proper  at  least 

to  consider  whether  the  conclusion  of  the  circuit  court  was 
[  •  517  ]  so  clearly  wrong  on  the  law  *  of  Pennsylvania,  as  to  justify 

this  court  in  annulling  their  final  decree,  without  an  argu- 
ment on  the  point. 

In  this  opinion  the  circuit  court  were  supported  by  the  counsel  of 
the  appellants,  in  their  printed  brief  presented  for  the  argument  of 
the  cause  in  this  court.  Their  third  point  is,  "  that  the  law  of  Penn- 
sylvania is  to  govern  this  case,  and  that  by  that  law  they  are  entitled." 
Their  fourth  point  is,  "  but  that  if  the  case  is  to  be  decided  by  the 
law  of  England,  still,  the  appellants  are  entitled."  Thus  most  dis- 
tinctly admitting  the  identity  of  the  law  of  both  countries  in  its  ap- 
plication to  this  wiU,  which  was  also  asserted  by  the  counsel  of  the 
appellees.  Nor  have  the  appellants'  counsel,  in  their  argument  of 
this  motion,  even  contended  that  there  is  any  difference  between  the 
respective  laws,  as  to  the  person  who  is  the  heir-at-law  of  the  testa- 
tor, or  who  are  his  next  of  kin  by  the  statutes  of  distribution.  In 
this  union  of  opinion  between  the  judges  of  the  circuit  court  and  the 
counsel  of  all  parties,  thus  apparent  to  this  court,  it  was  not  an  un- 
reasonable expectation  that  they  would  at  least  have  looked  at  the 
record,  the  evidence,  the  law,  and  the  decree,  before  they  would  au- 
thoritatively decide  that  there  was  nothing  deserving  an  argument 
without  the  averment  of  domicile. 

The  whole  case  turned  upon  a  question  of  local  law,  which  had  long 
been  settled  by  the  highest  judicial  tribunals  of  Pennsylvania,  and  sanc- 
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tioned  by  the  legislature  as  firmly  as  any  one  principle  of  her  jurispru- 
dence, that  the  common  law  of  England,  as  to  the  descent  of  property, 
had,  from  the  charter  of  Pennsylvania,  been  adopted  in  all  cases  not  spe- 
cially provided  for  by  act  of  assembly.  It  remained  only  to  examine 
the  legislation  of  the  State,  to  ascertain  whether  the  present  case  was 
embraced  within  the  provisions  of  any  law,  had  it  been  a  case  of  in- 
testacy ;  if  it  was  not,  then  it  was  an  admitted  rule  that  the  common 
law  governed  it. 

But  as  the  present  is  not  a  case  of  intestacy,  the  range  of  inquiry 
is  still  more  narrowed ;  it  turns  upon  the  words  of  the  will,  which  is 
the  law  of  the  case,  paramount  to  any  other.  Local  laws  can  have 
no  other  effect  on  its  construction  than  by  their  presumed  operation 
on  the  mind  of  the  testator  when  he  made  his  will,  as  an  indication 
of  his  intention  to  refer  to  the  law  of  his  domicile,  defining 
its  terms.  Yet,  before  such  •intention  can  be  inferred,  it  is  [  •SIS  ] 
a  settled  maxim  of  the  law  that  it  must  stand  well  with  the 
words  of  the  wiU ;  it  cannot  be  admitted  to  vary  its  plain  words,  or 
their  settled  legal  signification. 

If  these  considerations  afforded  no  ground  for  inducing  the  court 
to  give  the  record  an  appellate  inspection,  there  are  others  which 
may  serve  as  some  apology  for  the  court  below,  and  the  counsel 
there,  as  well  as  here,  for  overlooking  the  indispensable  necessity  of 
an  averment  of  domicile,  in  order  to  give  to  either  court  jurisdiction 
over  the  subject-matter  of  the  cause.  In  the  first  place,  no  such  rule 
is  laid  down  in  any  book  of  equity,  practice,  or  any  adjudged  case  in 
any  court  of  equity  in  England  or  this  country,  and  it  forms  no  part 
of  their  practice,  as  adopted  by  the  acts  of  congress  and  the  7th  rule 
of  this  court  In  the  next  place,  if  such  averment  had  been  required 
by  the  ordinary  rules  of  equity  practice,  it  was  necessarily  dispensed 
with,  by  the  adjudication  of  this  court  on  the  subject  of  domicile  in 
a  case  of  intestacy,  which  is  much  stronger  than  one  under  the  will ; 
for  in  the  former  case  the  local  law  applies  directly  to  the  estate  of 
an  intestate,  as  the  rule  by  which  it  shall  be  distributed.  The  law 
of  the  situs  of  the  property,  the  domicile  of  the  intestate,  or  of  the 
place  of  administration,  must  govern ;  but  which  should  be  adopted 
by  this  court,  was  elaborately  argued  in  1831,  in  the  case  of  Smith, 
administrator  of  Robinson,  v.  The  Union  Bank  of  Georgetown,  5 
Pet.  618,  523.  In  that  case,  the  intestate  was  born  in  Maryland, 
domiciled  in  Virginia,  died  in  Pennsylvania,  had  personal  property 
in  this  district,  being  a  claim  upon  the  government,  on  which  admin- 
istration was  had  here ;  he  died  insolvent  The  question  arose  by 
what  law  his  estate  should  be  distributed  among  his  creditors ;  on 
which  this  court  decided  that  it  should  be  the  law  of  the  place  of 
VOL.  XI.  39 
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administration,  and  not  of  the  domicile,  which  was  the  point  directly 
adjudged,  and  from  which  only  one  judge  dissented.  The  question 
of  distribution  among  the  next  of  kin  was  not  directly  before  the 
court,  but  was  noticed  in  their  opinion,  from  which  the  same  judge 
dissented  also. 

In  alluding  to  the  latter  question,  the  words  of  the  court  are  :  — 

"  With  regard  to  the  first  class  of  cases,  we  expect  to  be  under- 
stood as  not  intending  to  dispose  of  them  directly  or  inciden- 
tally. Whenever  a  case  arises  upon  the  distribution  of  an 
[  •SIG]  *  intestate's  effects  exhibiting  a  conflict  between  the  laws 
of  the  domicile  and  those  of  the  sittis,  it  will  be  time  enough 
to  give  the  views  of  this  court  on  the  law  of  that  case." 

"  That  personal  property  has  no  situs,  seems  rather  a  metaphysical 
position  than  a  practical  and  legal  truth." 

In  noticing  the  provisions  of  treaties  on  this  subject,  the  court  say, 
"  it  would  seem  that  such  a  provision  would  be  wholly  unnecessary, 
if  there  existed  any  international  law  by  which  the  law  of  the  dom- 
icile could  be  enforced  in  that  regard  in  the  country  of  the  situs,  or  if 
the  fact  of  locality  did  not  subject  the  goods  to  the  laws  of  the  gov- 
ernment under  which  they  were  found  at  the  party's  death.  In  point 
of  fact,  it  cannot  be  questioned,  that  goods  thus  found  within  the 
limits  of  a  sovereign's  jurisdiction,  are  subject  to  his  laws ;  it  would 
be  an  absurdity  in  terms  to  affirm  the  contrary."  "  This  necessity 
of  administering  where  the  debt  is  to  be  recovered,  effectually  places 
the  application  of  the  proceeds  under  the  control  of  the  laws  of  the 
state  of  the  administration.  And  if  in  any  instances  the  rule  is  de- 
viated from,  it  forms,  pro  hoc,  an  exception,  a  voluntary  relinquish- 
ment of  a  right  countenanced  by  universal  practice,  and  is  of  the 
character  of  the  treaty  stipulations  already  remarked  upon,  by  which 
foreign  nations  surrender  virtually  a  right,  which  locality  certainly 
puts  in  their  power." 

Against  these  doctrines,  the  dissenting  judge  most  earnestly,  but 
in  vain,  remonstrated,  insisting  that  it  was  settled  by  the  international 
law  of  the  civilized  world,  that  personal  property  had  no  situs;  that 
it  was  distributable  by  the  law  of  the  domicile,  and  that,  if  these  prin- 
ciples were  shaken  by  this  court,  or  declared  to  be  unsettled,  irreme- 
diable and  unutterable  confusion  would  ensue.  For  it  was  a  subject 
on  which  congress  could  not  legislate  out  of  this  district,  nor  the 
States  of  this  Union,  or  foreign  nations  beyond  their  respective  terri- 
torial limits ;  the  inevitable  result  of  which  would  be,  that  the  law  of 
distribution  of  an  intestate's  estate  would  be  difierent  in  every  state 
and  country,  in  which  he  owned  any  band  notabilia.  That  the  court 
having  decided  that  a  pecuniary  claim  on  the  government  of  the 
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United  States  was  bond  notabilia  in  this  district,  subject  to  distribu- 
tion by  the  local  law ;  it  followed  that,  if  the  intestate  had  debts  due 
to  him  in  different  states,  or  owned  a  part  of  the  funded 
debt  of  different  governments,  or  the  stocks  of  local  •cor-  [  *  620  ] 
porations,  there  could  be  no  uniform  rule  of  distribution, 
either  among  creditors  or  distributees. 

But  the  result  of  the  most  deliberate  consideration  of  this  court, 
is  that  which  has  been  solemnly  adjudicated  and  promulgated  as  the 
rule  and  guide  for  all  the  inferior  tribunals  of  the  United  States.  It 
would  not  have  comported  with  the  judicial  duty  of  the  dissenting 
judge,  presiding  in  the  circuit  court  of  Pennsylvania,  to  have  declared 
to  the  profession  and  suitors,  that  his  overruled  opinion  must  be  taken 
as  the  law  of  the  case.  Had  the  counsel  of  the  parties  complainants 
moved  that  court  to  dismiss  the  bill,  or  petitions  filed  by  themselves, 
or,  after  a  final  decree,  had  asked  that  it  should  be  declared  to  be  an 
extra-judicial  act,  because  the  domicile  of  a  testator  (not  of  an  intes- 
tate) had  been  averred  only  as  a  conclusion  to  be  drawn  from  an 
express  averment  of  citizenship,  the  circuit  court  would  have  been 
bound  to  have  decided  that  it  was  unnecessary,  according  to  the  de- 
cision in  Robinson  v.  The  Bank ;  for  having  settled  that  domicile  was 
wholly  immaterial  in  distribution  among  creditors,  and  when  they 
declared  that  "  we  expect  to  be  understood  as  not  disposing,  directly 
or  incidentally,"  of  the  question  of  distribution  among  next  of  kin, 
the  dissenting  judge  would  have  felt  it  his  duty  not  to  have  disap- 
pointed an  expectation  not  only  so  reasonable,  but  which  he  would 
have  obeyed  as  a  mandate  of  paramount  authority.  The  more  es- 
pecially, as  the  whole  reasoning  of  the  court  of  the  last  resort,  went 
to  negative  the  materiality  of  domicile  in  any  case ;  but  most  emphat- 
ically was  the  dissenting  judge  bound  by  his  every  duty,  not  to  de- 
clare the  law  of  the  domicile  to  be  the  law  of  the  case,  in  the  face  of 
the  distinct  proposition  of  the  court,  "  that  personal  property  has  no 
siiuSj  forms  rather  a  metaphysical  position  than  a  practical  and  legal 
truth,"  and  thus  substitute  metaphysics  for  law  as  the  rule  of  his  ju- 
dicial action. 

At  the  time  of  rendering  their  final  decree,  the  circuit  court  for  the 
Pennsylvania  district  could  not  have  foreseen  that,  without  overruling 
the  decision  of  this  court,  made  in  1831,  by  the  same  high  authority 
which  pronounced  it,  when  no  question  was  presented  to  this  court 
by  counsel  touching  the  matter,  or  argued  by  them'  after  the  sugges- 
tion had  fallen  from  the  bench.  It  should  now  appear  to  the  same 
judges  to  be  a  principle  of  law  so  manifest,  so  clearly  and 
decisively  settled,  as  to  make  the  *  most  solemn  decree  of  [  *  521  ] 
inferior  courts  against  executors  mere  nullities,  because  the 
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pleadings  on  which  they  were  founded  did  not  contain  an  express 
averment  of  the  domicile  of  the  testator.  Although  the  bill  and  an- 
swer contained  express  averments  of  the  citizenship  of  the  testator, 
the  place  where  he  made  his  will,  the  place  of  his  death,  of  adminis- 
tration, and  the  situs  of  the  property.  As  these  averments  were  in 
strict  conformity  with  the  decision  and  reasoning  of  this  court  in 
Robinson  v.  The  Bank,  6  Pet.  618,  it  could  not  have  been  thought 
that  there  remained  in  the  vitals  of  the  record,  a  disease  so  fatal  to 
the  action  of  the  circuit  court  upon  the  matters  in  issue. 

Had  it  been  objected  that  the  situs  of  the  property,  or  the  place  of 
the  testator's  death  or  of  administration,  had  not  been  averred,  the 
necessary  amendment  would  have  been  made ;  though  the  pleadings 
had  averred  the  domicile,  that  must  have  been  deemed  immaterial  ac- 
cording to  the  then  doctrine  of  this  court,  which  was,  that  personal 
property  had  a  situ^  without  any  reference  to  the  domicile  of  an  intes- 
tate. It  follows  that  if  an  averment  of  the  situs  was  indispensable, 
that  of  the  domicile  could  not  be,  as  the  rules  of  distribution  would 
be  different  by  the  local  laws.  And  as  the  law  of  the  situ^  was  the 
rule  when  these  pleadings  and  issue  were  made  up,  and  the  final  de- 
cree rendered,  it  would  most  certainly  have  stood  the  test  of  this  ob- 
jection, though  it  must  have  been  reversed  had  the  situs  not  been 
averred,  notwithstanding  the  domicile  had  been,  however  explicitly. 
Yet  now  it  seems  that  a  record  containing  an  averment  of  the  situs 
in  aU  its  bearings  on  the  case,  is  mere  blank  paper,  because  the  dom- 
icile is  averred  only  by  way  of  inference  or  conclusion  from,  facts 
stated. 

In  1831,  the  materiality  of  the  situs  was  <<  a  legal  and  practical 
truth,"  that  of  the  domicile  was  a^ "  metaphysical  position,"  an  ab- 
surdity in  terms,  in  the  opiQion  of  all  the  judges  of  this  court  but 
one.  In  1835,  the  materiality  of  the  situs  is  the  metaphysical  posi- 
tion, and  that  of  the  domicile  the  legal  and  practical  truth.  This 
radical  difference  between  the  promulgated  law  of  this  court,  on  the 
same  question  arising  at  these  periods,  presents  a  confliciio  legum 
which  the  circuit  court  of  Pennsylvania  were  not  bound  to  anticipate, 
the  consequences  of  which  it  is  hard  to  visit  upon  suitors  in  that 
court,  by  drawing  a  sponge  over  all  the  proceedings  in  this 
[  •  522  ]  cause,  to  their  great  delay  and  •injury;  though  they  were 
had  and  conducted  according  to  the  solemn  opinion  of  this 
court  as  to  the  law  of  the  case,  when  the  suit  began  and  ended.  At 
that  time  the  judges  of  the  circuit  court  had  for  their  guide  no  better 
rules  for  their  decision  than  those  laid  down  in  1831,  and  the  practice, 
of  this  court  at  the  same  term,  which,  to  one  of  the  judges  at  least, 
is  some  apology  for  not  exercising  his  legal  acumen  in  discovering  a 
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fatal  defect  of  jurisdiction  over  a  cause,  in  which,  it  now  appears,  he 
has  assumed  an  unwarranted  power  to  render  a  decree  on  the  merits. 
It  is  his  consolation  to  find,  not  only  in  the  solemn  judgment  in  Rob- 
inson V.  The  Bank,  the  reasons  for  overlooking  the  indispensable  ne- 
cessity of  an  averment  of  domicile,  but  the  fact  that,  in  two  other 
cases  in  the  same  term,  this  court  had  practically  decided  it  to  be 
unnecessary. 

The  case  of  Backhouse  v.  Patton,  adm,  cum  test  cmn.  de  bonis  non 
of  James  Hunter,  was  a  bill  in  equity  to  compel  an  account  of  the 
personal  estate  of  the  testator,  and  for  its  due  distribution ;  the  bill 
averred  the  testator  to  be  a  citizen  of  Virginia,  but  contained  no 
averment  of  his  domicile.    5  Pet.  160,  &c. 

The  case  of  Page  v.  Lloyd,  executor  of  Hanbury,  and  Patton, 
adm,  cum  test.  awn.  of  Mann  Page,  was  on  a  similar  bill,  containing 
an  account  of  the  situs  of  Mr.  Mann  Page's  personal  property  in  two 
counties  in  Virginia,  but  no  averment  of  either  his  citizenship  or 
domicile.  6  Pet.  304.  This  court  took  cognizance  of  both  cases  on 
certificates  of  division  from  the  circuit  court  of  Virginia,  and  finally 
decided  on  all  the  matters  so  certified,  without  a  doubt  at  the  bar  or 
on  the  bench,  of  the  regularity  of  the  record;  and  as  the  rules  of  its 
decision  are  the  same,  whether  a  cause  comes  up  on  a  certificate  or 
on  appeal,  these  must  have  been  deemed  records  on  which  it  could 
act  judicially.  It  is  not  doubted  that  a  further  examination  among 
the  records  of  this  court,  on  appeals  from  other  circuit  courts  in  cases 
of  equity  against  executors,  will  furnish  additional  proof;  that  if  the 
practice  of  that  of  Pennsylvania  has  been  in  violation  of  all  rules,  it 
has  the  fullest  sanction  in  the  course  of  this  court  through  all  time ; 
and  this  is  the  first  time  it  has  annulled  a  decree  for  such  cause. 

It  is  equally  unknown  to  the  fundamental  principles  on  which  it  is 
organized  as  an  appellate  court,  which  in  this  case  has  not 
exercised  its  powers  as  directed  in  its  constitution,  by  *reex-  [  *  623  ] 
amining  and  reversing  the  decree,  and  rendering  such  a  one 
as  ought  to  have  been  given.  Its  power  has  been  exerted  on  a  sum- 
mary motion,  not  on  an  assignment  of  errors ;  the  decree  and  all 
preceding  acts  of  the  circuit  court  have  been  declared  nuU  and  void 
collaterally,  not  for  errors  in  the  record  or  decree,  for  this  court  would 
not  reexamine  either,  nor  have  they,  in  remanding  the  cause,  directed 
what  final  decision  shall  be  made.  The  only  exception  in  the  24th 
section  of  the  Judiciary  Act,  which  authorizes  any  departure  from 
the  injunction  to  render  such  decree  as  ought  to  have  been  made,  is, 
"  where  the  reversed  is  in  favor  of  the  petitioner  in  the  original  suit, 
and  the  matter  to  be  decreed  is  uncertain ;  in  which  case  they  shall 
remand  the  cause  for  a  final  decision."     But  this  case  does  not  come 
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within  the  exception,  for  though  the  reversal  is  in  favor  of  petitioners 
in  the  original  suit,  the  matter  decreed  was  certain ;  it  was,  therefore, 
no  case  to  be  remanded,  though  if  it  was,  the  court  has  not  remanded 
"  because  for  a  final  decision."  Its  mandate  is  a  peremptory  order 
to  the  circuit  court,  to  amend  the  pleadings  from  the  beginning, 
to  admit  proofs  of  new  matter  and  new  parties ;  in  one  word,  to 
make  a  new  case  throughout,  and  concludes  with  ordering, "  such 
other  proceedings  are  to  be  had  in  the  said  cause  by  the  said  court, 
as  to  law,  justice,  and  equity  shall  appertain." 

It  had,  heretofore,  been  thought  to  be  the  province  of  a  court  of 
original  jurisdiction  in  equity,  to  decide  on  amendments  in  their 
legal  discretion,  or  according  to  the  act  of  congress,  with  which  this 
court  never  interfered ;  that  after  publication,  and  before  a  decree, 
the  admission  of  new  proofs,  new  matter,  or  new  parties,  was  discre- 
tionary with  the  chancellor  on  a  petition  presented ;  that  after  a  de- 
cree made,  but  before  enrolment,  neither  could  be  introduced  into  a 
cause,  unless  by  a  supplemental  bill  in  the  nature  of  a  bill  of  review ; 
nor  after  enrolment,  unless  by  a  bill  of  review  on  newly  discovered 
evidence,  filed  by  parties  or  privies  to  the  original  suit.  It  was  also 
believed,  that  there  was  no  distinction  better  established  by  the  law 
of  equity,  than  the  different  effect  of  defective  pleadings,  when  de- 
murred or  excepted  to  in  the  court  below,  and  when  they,  are  unno- 
ticed till  the  cause  is  removed  for  review  in  an  appellate 
[  •  524  ]  court  And  it  has  hitherto  remained  *  equally  well  settied, 
that  no  decree  will  be  reversed,  even  on  a  bill  of  review,  for 
any  new  discovered  evidence,  unless  in  a  case  where  a  new  trial 
would  be  awarded  by  -a  court  at  law. 

But  if  the  decision  now  made,  is  to  be  hereafter  considered  as  a 
precedent  for  the  future  action  of  this  court  on  appeals  in  equity 
cases,  it  portends  a  fearful  change  in  the  rules  which  have  heretofore 
drawn  a  line  between  the  original  and  appellate  jurisdiction  of  the 
courts  of  the  United  States,  the  consequences  of  which  cannot  be 
foreseen.  The  practical  effect  of  this  judgment  and  mandate  is  an 
assumption  of  the  province  of  the  former,  not  only  as  to  the  rules  of 
practice,  pleadings,  amendments,  parties,  proofs,  and  issues,  which 
depend  mainly  on  the  exercise  of  discretion,  but  is  giving  to  an  ap- 
peal from  a  final  decree,  the  effect  of  a  special  demurrer  to  a  bill,  an 
exception  to  an  answer,  as  weH  as  of  an  original  supplemental  or 
bill  of  review,  in  all  their  respective  operations  on  the  case.  This 
appellate  court  does  not  decide  upon  the  case  or  decree  appealed 
from ;  it  orders  an  entirely  new  one  to  be  made,  by  an  utter  prostra- 
tion of  every  thing  in  the  record,  from  the  original  bill  throughout. 
It  does  not  remand  this  cause  for  a  final  decision  by  the  circuit  court ; 
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it  first  divests  it  of  all  the  attributes  and  requisites  of  a  case  for  a 
final  decree,  and  then  commands  that  a  case  shall  be  made  up  for 
their  original  jurisdiction,  as  a  suit  in  equity,  under  positive  direc- 
tions, which  leave  no  discretion  in  the  exercise  of  their  jurisdiction 
over  the  matters  referred  to  in  the  mandate. 

The  reasons  assigned  by  the  .  court  for  these  proceedings  are 
worthy  of  the  most  serious  consideration.  They  decide  that  an 
averment  of  domicile  is  indispensable,  because  it  might  indicate  the 
intention  to  give  the  property  to  such  person  as  would  be  the  heir  at 
law  by  the  law  of  one  country,  who  would  not  be  the  heir  by  the 
law  of  the  other,  but  adds,  "  we  do  not  say  what  is  the  case."  "  That 
the  country  by  whose  laws  the  will  is  to  be  interpreted,  should  be  first 
ascertained,  and  then  the  inquiry  is  naturally  presented  what  the 
provisions  of  those  laws  are."  They  also  direct  an  averment  of  the 
domicile,  "  at  the  time  of  the  wiU  being  made,"  "  at  the  testator's 
death,"  and  "in  the  intermediate  time,"  (a  period  of  thirty-three 
years,)  yet  declare  that  they  do  not  mean  to  express  any  opinion  as 
to  the  efiect  on  the  will  of  the  domicile  being  at  a  different 
place  at  these  different  times.  *  Whence,  then,  arises  the  [  *  526  ] 
necessity  of  the  averments  ?  The  natural  order  of  inquiry 
would  seem  to  be,  whether  there  was  any  difference  between  the  law 
of  England  and  Pennsylvania  in  the  interpretation  of  the  will;  and 
next,  whether  the  will  should  be  construed  by  the  law  of  the  domi- 
cile at  the  death  of  the  testator,  or  at  any  other  time ;  for  the  materi- 
ality of  the  averments  depends  entirely  on  the  solution  of  these  two 
questions.  K  the  law  of  both  countries  was  the  same  at  all  times, 
the  averments  are  useless.  It  is  surely  a  strange  ground  for  uprooting 
a  cause  firom  its  foundation  by  an  appellate  court,  merely  because  the 
original  bill  does  not  contain  an  averment  of  a  fact  which,  by  possi- 
bility, may  be  material  as  the  evidence  of  intention,  or  the  existence  of 
t^at  fact  at  a  time  when  it  could  have  no  possible  bearing  on  the  will. 

When  the  new  case  now  directed  to  be  made  up,  shall  have  been 
decided  by  the  circuit  court,  and  come  here  again  on  appeal,  it  is  to 
be  presumed  that  this  court  will  then  deign  to  inquire  by  what  law 
this  will  must  be  interpreted  and  what  the  provisions  of  that  law  are. 
It  is  also  to  be  hoped,  that  by  that  time  they  will  feel  prepared  to 
instruct  the  circuit  court  of  Pennsylvania,  whether  their  next  final 
decree  shall  be  in  conformity  to  the  law  of  the  testator's  domicile, 
when  he  made  his  will,  when  he  died,  or  at  what  period  of  the 
thirty-three  years  which  intervened,  not  omitting  an  explicit  opinion 
upon  the  preliminary  question,  whether  the  domicile  has  any  bearing 
on  the  wiU.  As  the  mandate  now  is,  that  court  is  ordered  to  proceed 
"  as  to  law,  equity,  and  justice  shall  appertain,"  but  are  uninstructed 
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by  what  law  or  rule  the  justice  or  equity  of  the  case  is  to  be  ascer* 
tained,  other  than  the  law  which  the  testator  has  prescribed  in  his 
will.  The  predicament  in  which  that  court  is  now  placed,  is 
a  most  unpleasant  one ;  their  past  errors  have  been  so  gross  and 
palpable  as  to  make  their  whole  proceedings  nullities ;  yet  they 
remain  in  the  dark  as  to  the  means  of  correcting  them.  The  aver- 
ment of  domicile  will  lead  to  no  new  evidence  or  issue,  not  in  the 
present  record,  and  no  new  question  of  law  or  fact  can  arise  in  that 
respect.  When  a  new  case  shall  have  been  presented,  it  will  differ 
from  the  present  only  in  this  one  averment,  which,  by  the  admission 
of  this  court,  cannot  have  the  most  remote  effect  on  the 
[  •  626  ]  decree,  unless  on  the  contingency  •of  a  conflictio  legum^ 
which  is  now  as  little  ascertained  as  before  this  reversal 

If  the  action  of  this  court  had  stopped  here,  the  embarrassment 
of  the  circuit  court  would  be  sufficiently  great,  in  being  precluded 
from  the  exercise  of  all  discretion  in  the  proceedings,  preparatory  to 
a  final  decree,  by  the  peremptory  orders  now  given  on  all  matters  for 
their  ultimate  judgment ;  and  as  to  that,  left  without  any  directions 
how  to  avoid  the  recurrence  of  the  same  errors  which  have  caused 
great  and  expensive  delay.  There  is,  however,  another  ground  as- 
sumed by  this  court,  which  is  infinitely  interesting  to  all  persons 
whose  rights  may  be  affected  by  its  appellate  powers  in  equity  cases, 
as  well  as  to  all  inferior  courts,  on  general  principles ;  but  most 
emphatically  to  the  judges  of  that  court  whose  proceedings  have 
been  thus  roughly  handled  in  the  opinion  delivered.  After  the  direc- 
tion to  make  the  averments,  the  court  remark :  "  It  appears  from  the 
motions  which  have  been  made  to  this  court,  as  weU  as  from  certain 
proceedings  in  the  court  below,  which  have  been  laid  before  us  in 
support  thereof,  that  there  are  certain  claimants  of  this  bequest, 
asserting  themselves  to  be  heirs  at  law,  whose  claims  have,  not  been 
adjudicated  upon  in  the  court  below,  on  account  of  their  having  been 
presented  at  a  late  period."  ^'  As  the  cause  must  go  back  for  further 
proceedings,  and  must  be  again  opened  for  new  allegations  and 
proofs,  these  claimants  wiU  have  an  opportunity  of  presenting  and 
proving  their  claims  in  the  cause,  and  we  are  of  opinion  they  ought 
to  be  let  into  the  cause  for  this  purpose." 

The  "  motion  "  alluded  to,  was  to  revise  the  whole  proceedings  in 
the  case,  made  by  the  counsel  of  persons  who  were  not  parties  or 
privies  in  the  original  suit,  or  to  the  appeal ;  the  ''  certain  proceedings 
in  the  court  below"  were  had,  on  a  petition  asking  for  leave  to  file  a 
bill  of  review  by  those  persons,  for  newly  discovered  evidence,  and  to 
make  themselves  parties.  Leave  was  refused,  for  the  reasons  given 
at  length  in  the  opinion  delivered  by  the  circuit  court,  some  garbled 
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extracts  from  which,  the  counsel  who  urged  the  objection  taken  to 
the  want  of  the  averment  of  domicile,  not  the  counsel  who  made  the 
"  motion "  referred  to  by  the  court,  thought  proper  to  read  in  the 
course  of  his  argument  Had  the  whole  opinion  been  read  by  the 
counsel  or  the  court,  they  had  seen  the  reasons  of  the  refusal 
to  permit  *  the  bill  of  review  to  be  filed ;  it  would  have  been  [  *  527  ] 
most  apparent,  not  only  that  it  was  not  because  the  petition 
"  was  presented  at  too  late  a  period,"  but  the  circuit  court  expressly 
declared  that  the  petition  was  presented  within  due  time  after  the 
final  decree,  had  there  been  no  other  objections.  The  grounds  of  the 
objection  to  the  petition  were,  that  those  claimants  never  asked  to  be 
admitted  into  the  cause,  till  after  the  final  decree,  and  the  pendency 
of  the  suit  in  this  court  on  the  present  appeal ;  that  the  circuit  court 
could  not  reverse  their  final  decree  in  any  other  way,  than  by  a  bill  of 
review  for  error  apparent  or  new  matter.  That  such  bill  lies  only  in 
favor  of  parties  or  privies  to  the  final  decree,  in  neither  of  which  char- 
acters could  those  persons  stand ;  that  their  case  was  not  supported 
by  the  requisite  affidavits  ;  that  the  matter  relied  on  was. not  new,  or 
newly  discovered,  but  had  been  relied  on  in  bills  in  the  courts  of  chan- 
cery and  exchequer,  in  England,  years  before  the  petition  for  review, 
and  by  the  same  parties ;  that,  even  if  new,  it  was  not  competent 
to  procure  a  decree  in  their  favor ;  that  with  full  knowledge  of  the 
state  of  the  fund,  and  the  pendency  of  this  suit,  they  had  been  guilty  of 
such  gross  and  unaccountable  negligence,  that  no  court  of  equity  could 
afford  them  any  relief  on  a  bill  of  review,  and  if  they  had  any  remedy, 
it  must  be  sought  in  some  other  mode. 

The  circuit  court  could  not  adjudicate  on  their  daim,  before  it  was 
presented  for  adjudication,  and  when  so  presented  they  had  no  longer 
any  power  of  adjudication  over  it,  but  on  a  bill  to  reverse  the  original 
decree  by  review  for  error  apparent,  or  on  an  original  bill  which  the 
petitioners  had  a  right  to  file.  The  bill  of  review  for  new  matter  is 
a  matter  of  favor  and  discretion,  which,  in  the  case  presented,  they 
could  not  permit  without  the  utter  disregard  of  the  oldest  and  best 
established  rules  of  the  law  of  equity ;  whereupon  the  parties  filed 
their  original  bill,  on  which  there  has  not  been  time  for  any  proceed- 
ings to  be  had.  It  is,  therefore,  a  gratuitous  assumption,  that  '<  those 
claims  were  not  adjudicated  on  in  the  court  below,"  **  on  account  of 
their  having  been  presented  at  a  late  period ; "  unless  this  court  in- 
tended to  refer  to  the  gross  delay  of  the  parties  before  the  final  decree, 
and  the  settled  principles  of  law  which  forbade  that  court  from  letting 
the  claimants  into  the  case  on  a  bill  of  review  for  the  causes 
assigned.  The  judge  who  gave  •the  opinion  of  the  circuit  [  •528  J 
court,  feels  bound  to  repel  the  imputation  which  would 
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otherwise  rest  upon  the  "  certain  proceedings  in  the  court  below  "  as 
wholly  erroneous,  and  unfounded,  on  any  other  construction  which 
may  be  given  to  that  part  of  the  opinion  of  this  court  containing  the 
allusion  to  those  proceedings.  It  is  also  his  right  and  duty  to  inquire 
by  what  rule  of  law  a  court  of  mere  appellate  power  over  final  decrees 
of  a  circuit  court,  assume  appellate  jurisdiction  over  a  subject-matter 
not  contained  or  referred  to  in  the  record  of  the  cause  before  them  on 
appeal  ?  By  what  power  this  court  can  review  the  proceedings  of 
that  court,  on  a  petition  for  leave  to  file  a  bill  of  review  to  reverse 
their  own  decree,  after  an  appeal ;  on  new  discovered  matter,  which 
rests  exclusively  in  their  discretion  as  to  granting  or  refusing  it,  and 
especially  after  the  parties  had  acquiesced  in  the  decision  and  had 
adopted  another  remedy  ?  And  above  all,  by  what  warrant  this  court 
can  act  on  an  appeal  by  the  parties  now  before  them,  in  favor  of  per- 
sons who  were  utter  strangers  to  the  record  and  suit,  who,  being 
neither  parties  nor  privies,  can  be  heard  only  by  an  original  bill  filed 
in  a  court  of  original  equity  jurisdiction  ? 

The  knowledge  that  these  persons  had  desired  and  had  been  refused 
admission  into  the  cause,  not  having  been  derived  firom  the  record, 
was  wholly  extra-judicial,  and  is  so  admitted  by  this  court ;  yet  it  is 
made  the  basis  of  judicial  action,  and  its  peremptory  mandate  to  the 
court  below  to  admit  them  as  parties,  and  hear  their  proofs.  Thus 
indirectly  and  collaterally,  but  most  efiectually  reversing  the  refusal 
to  permit  them  to  file  a  bill  .of  reviiew,  and  giving  them  not  only  all 
the  benefits  which  they  could  have  desired  from  a  bill  of  review  ac- 
tually filed,  but  of  an  actual  reversal ;  nay,  much  more  substantial 
benefits.  On  the  hearing  of  a  bill  of  review,  the  plaintiffs  are  confined 
to  the  new  matter  set  forth  in  their  bill ;  and  this  would  have  been 
the  utmost  extent  of  the  relief  which  could  have  been  given  them 
had  they  appealed  to  this  court,  obtained  a  reversal  of  the  proceed- 
ings in  the  circuit  court  on  their  petition,  and  the  case  had  been  re- 
manded, with  directions  to  permit  the  bill  of  review  to  be  filed,  and 
its  merits  to  be  adjudicated.  Whereas  they  now  come  into  the 
cause,  as  original  parties,  with  the  same  liberty  as  to  proof,  as  those 
who  have  been  contending  for  years.  They  are  likewise 
[  •  529  ]  fully  *  absolved  from  every  requisition,  and  the  duty  enjoined 
by  the  law  of  equity,  as  the  indispensable  conditions  of  their 
admission  as  parties  to  a  suit  after  a  final  decree,  as  well  as  from  all 
the  consequences  of  gross  and  long-continued  negligence.  All  this 
has  been  done  in  their  favor,  without  any  appeal  by  them,  but  on 
information  laid  before  this  court  in  support  of  a  motion  which  they 
would  not  listen  to,  and  on  which  they  could  not  act  directly  in 
virtue  of  their  appellate  power,  consistentiy  with  the  acknowledged 
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doctrines  of  courts  of  equity,  or  the  directions  of  the  Judiciary 
Act,  that  is,  an  appeal  by  the  party  aggrieved  by  a  final  decree.  In 
the  present  course,  then,  of  this  court,  in  relation  to  those  persons 
who  are  no  parties  to  this  appeal,  as  also  to  those  who  are  propei 
parties,  it  must  be  asked,  what  brings  any  decree  or  other  proceeding 
of  a  circuit  court  in  equity,  within  any  power  of  this,  if  not  an  appeal  ? 
what  the  act  of  reversal  necessarily  implies,  if  not  jurisdiction  of  the 
case  and  its  exercise  ?  or  what  is  the  nature  of  that  jurisdiction,  if  it 
is  not  appellate  ?  and  what  respect  is  paid  to  the  Judiciary  Act,  if 
this  appellate  jurisdiction  is  not  exercised  by  reexamining  the  record 
and  proceeding,  according  to  the  directions  of  the  law  which  confers 
the  power,  and  is  the  only  authority  by  which  any  proceeding  of  a 
circuit  court  can  be  reviewed,  or  its  final  decrees  be  reversed  ? 

As  the  court  has  reversed  and  annulled  every  proceeding  which 
has  been  had,  directly  or  collaterally,  in  this  suit ;  whether  it  related 
to  the  rights  of  parties,  privies,  or  strangers  to  the  record,  to  the  sub- 
ject-matters of  appeal,  or  those  which  have  come  to  their  knowledge 
without  judicial  information;  inasmuch  as  their  whole  action  has 
been  on  a  summary  motion  to  reverse,  solely  for  the  want  of  an  aver- 
ment in  the  bill,  which  the  court  most  cautiously  avoid  deciding  to 
be  material  to  the  merits  of  the  cause,  otherwise  than  in  the  event  of 
an  unascertained  and  possible  conflict  of  laws  not  asserted  to  exist, 
and  wholly  refuse  to  decide  any  one  matter  put  in  issue  by  the  par- 
ties, as  to  either  law  or  fact.  The  mandate  of  reversal  must  be  referred 
to  some  other  than  their  appellate  power,  as  granted  by  the  constitu-^ 
tion,  defined,  limited,  and  regulated  by  congress ;  for  it  cannot  be 
pretended  to  be  within  the  legitimate  scope  of  any  construction  which 
can  be  given  to  the  words  "  appellate  jurisdiction,"  which 
necessarily  requires  reexamination  *  of  what  had  been  before  [  *  530  ] 
adjudicated  in  the  court  below.  If  the  jurisdiction  now  ex- 
ercised is  original,  it  is  only  necessary  to  refer  to  the  decison  of  this 
court  in  Marbury  v.  Madison,  1  Cranch,  137,  to  pronounce  it  unconsti- 
tutional. Be  it,  however,  appellate  or  original,  it  is  incompatible  with 
the  organized  laws  of  this  court,  with  the  principles  and  usages  of 
law  in  those  appellate  tribunals  firom  which  we  have  adopted  our 
rules,  and  can  have  no  sanction  from  precedent,  unless  by  some 
silent  unadjudicated  practice,  which  may  have  crept  into  our  pro- 
ceedings without  a  due  consideration,  and  which  has  been  often 
decided,  is  not  binding  as  authority,  and  is  never  too  late  to  correct 
when  its  errors  are  discovered ;  8  Wheat  321,  322. 

There  is  no  power  so  dangerous  as  that  which  can  be  traced  to  no 
definite  or  authoritative  source,  or  which  is  exercised  without  a  refer- 
ence to  some  fixed  principles ;  it  is  in  the  nature  of  that  which  is 
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assumed  by  any  department  of  government,  to  be  capable  of  no  other 
limitation  than  such  as  it  may  choose  to  prescribe  to  itself;  while  that 
which  is  conferred  by  the  constitution  or  statutes,  is  defined,  limited, 
and  regulated  in  its  exercise  to  the  cases  specified,  and  in  the  mode 
prescribed.  Such  are  the  appellate  powers  of  the  circuit  and  supreme 
courts  of  the  United  States ;  they  are  of  limited  jurisdiction  —  neces- 
sarily incompetent  to  act  by  any  prerogative  or  inherent  power ;  as  the 
creatures  of  the  Judiciary  Act,  they  are  not  at  liberty- to  exercise  any 
power  over  the  proceedings  of  inferior  courts,  by  any  general  super- 
visory power,  such  as  has  been  assumed  by  the  king's  bench  and  house 
of  lords.  Their  supervision  is  only  by  writ  of  error,  or  appeal,  and 
such  writs  as  congress  have  authorized  them  to  use ;  so  that  in  what- 
ever case  they  act  as  an  appellate  court,  it  is  by  special  authority,  and 
can  exercise  no  other  than  what  is  appropriately  appellate,  as  contra- 
distinguished from  original  jurisdiction. 

In  the  present  case,  there  seems  to  be  a  mixture  and  excess  of 
both,  whether  the  mandate  and  opinion  are  tested  by  the  rules  of  other 
courts  of  appeal,  or  the  acts  of  congress. 

The  house  of  lords  act  as  an  appellate  court  by  their  own  authority 
without  an  act  of  parliament,  but  have  never  assumed  any  original 
jurisdiction  on  appeals  in  equity  causes,  or  reversed  the  decree  of  a 
chancellor,  because  an  issue  before  him  will  not  enable  the  lords  to 
make  a  satisfactory  decree;  they  remand  the  cause  for 
[  •SSI  ]  amendment;  1  BL  P.  C.  new  series,  •471,  477;  or  give  the 
party  leave  to  withdraw  his  appeal ;  2  Bligh,  P.  C.  392 ; 
S.  P.  12  Wheat.  12. 

Such  a  course  would  have  been  peculiarly  proper  in  this  case ;  the 
only  irregularity  complained  of  on  this  motion,  was  by  the  appellants' 
own  fault,  in  not  making  an  averment  in  their  own  petitions,  which 
is  admitted  was  amendable,  and  is  so  decided  by  the  court ;  and  it 
cannot  be  denied  that  it  was  competent  to  them  to  remand  the  cause 
for  this  purpose,  12  Wheat.  12,  or  permit  the  appellants  to  withdraw 
their  appeal,  to  enable  them  to  amend  their  own  petitions,  if  the 
court  deemed  it  indispensable  to  make  a  final  decree  on  its  merits. 
But  it  is  most  confidently  asserted  to  be  against  all  rules,  and  with- 
out precedent,  to  reverse  a  decree  and  declare  all  previous  proceed- 
ings void  for  such  a  cause ;  no  court  of  original  jurisdiction  in  equity 
can  annul  its  own  decrees  without  a  bill  of  review,  even  for  error  ap- 
parent ;  this  has  been  the  law  from  the  time  of  Lord  Bacon. 

This  court  has  no  power  to  revise  its  own  decrees  after  the  term 
expires,  unless  for  clerical  errors ;  it  can  exercise  no  original  jurisdic- 
tion in  this  case ;  and  that  which  has  been  exercised  is  not  appellate, 
by  any  rules  which  define  what  appellate  power  is,  and  its  lawful 
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course.  So  far  from  adjudicating  any  one  matter  appealed  from,  or 
point  of  law  or  fact  presented  by  counsel,  they  have  left  every  right 
and  claim  of  the  parties  wholly  unnoticed ;  and  though  they  have 
annulled  every  proceeding  of  the  circuit  court,  have  not  adjudged 
any  one  order,  or  their  final  decree,  to  be  erroneous  in  law  or  fact ; 
but  have  done  it  for  the  ostensible  purpose  of  inserting  in  the  bill  and 
petitions,  an  averment  of  a  fact  which  would  have  been  directed  of 
course,  in  the  circuit  court,  on  suggestions  of  either  party ;  and  solely 
to  meet  a  contingent  question  of  local  law,  which  that  court,  in  their 
solemn  opinion,  declared  could  not  arise  in  the  cause,  and  which  the 
counsel  on  both  sides  argued  did  not  exist,  and  would  not  be  raised. 

There  is  only  one  rule  by  which  such  a  proceeding  can  be  held  to 
the  legitimate  exercise  of  appellate  power,  sic  volo  sic  jubeo  stat  pro 
ratione  voltmtas  ;  the  opinion  of  the  court  precludes  any  other  con- 
clusion ;  for  if  they  had  appellate  jurisdiction,  they  were  bound  to  give 
the  record  appellate  inspection  and  consideration ;  not  hav- 
ing done  so,  their  opinion  *and  mandate  is  their  judgment,  (  *532  ] 
that  there  was  no  case  before  them  for  their  appellate  action. 

This  presents  another  view  of  this  case  which  is  alarming  as  a  pre- 
cedent. This  court  has  no  more  power  to  declare  and  consider  the 
proceedings  of  a  circuit  court  null  and  void,  than  a  district,  circuit,  or 
state  court  has,  unless  they  are  before  them  by  an  appeal,  according 
to  the  act  of  congress ;  excepting  such  a  case,  the  powers  of  all  these 
courts  are  equal.  All  are  bound  to  respect  a  judgment  till  appealed 
from,  however  erroneous ;  while  any  one  may  disregard  it,  even  as 
primd  facie  evidence  of  any  fact  professed  to  be  adjudicated,  if  the 
judgment  is  void.  If  the  course  of  this  court  is  consistent  with  the 
rules  of  law,  then  the  final  decree  of  the  circuit  court  would  be  as 
much  a  nullity  after  the  expiration  of  the  five  years  limited  for  an 
appeal,  as  it  is  now ;  and  if  a  nullity  in  this  court,  it  must  be  so  in 
every  other.  K  the  want  of  an  averment  of  a  testator's  domicile  in  a 
bill  of  equity  nullifies  all  subsequent  proceedings  against  an  executor 
for  an  account,  there  are  many  void  decrees  on  the  records  of  this 
court,  which  state  courts  may  declare  so  by  the  same  power  with 
which  this  court  has  acted  in  this  case. 

This  rule  of  action  must  be  taken  to  be,  that  the  bill  must  contain 
direct  averments  to  meet  every  possible  contingency  which  may  arise 
in  the  proofs,  as  to  questions  of  fact  or  law ;  that  it  is  not  sufficient  to 
aver  a  fact,  from  which  the  necessary  conclusions  may  be  drawn, 
though  the  parties  have  taken  issue  upon  it  in  both  courts,  and  thus 
admitted  that  there  was  a  proper  case  for  the  exercise  of  their  respec- 
tive jurisdiction.  The  mandate  admits  of  no  other  conclusion,  than 
thai  the  action  of  the  circuit  court  on  a  bill  or  petitions  like  the 
VOL.  XI.  40  r^  1 
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present,  is  wholly  without  legitimate  power  or  jurisdiction,  and  theii 
whole  proceedings  coram  nonjudice ;  if  so,  it  follows  that  their  decree 
is  not  a  judicial  act,  entitled  to  the  least  respect  in  any  court  K  this 
court  can  declare  it  void  without  appellate  reexamination,  it  is  be- 
cause it  is  an  extra-judicial  act;  and  surely  no  one  can  contend  that 
the  extra-judicial  proceedings  of  this  court  are  entitled  to  any  more 
respect  As  if  they  should  award  a  mandamus  to  a  secretary  of  state, 
reverse  the  judgment  of  a  state  court  in  a  case  not  within  the  25th  sec- 
tion of  the  Judiciary  Act,  or  take  cognizance  of  an  original 
[  *  533  ]  •bill  in  equity  between  individuals.  Let  it  once  become  a 
settled  rule,  that  the  want  of  an  averment  like  the  present  is 
fatal  to  jurisdiction ;  the  proceedings  of  no  court  can  stand  the  test 
of  a  scrutiny  so  severe  as  has  been  applied  to  these. 

With  the  precedent  now  established,  the  judges  of  state  courts 
will  look  with  microscopic  eyes  at  our  records,  as  well  as  those  from 
other  States,  and  be  sure  to  find,  at  least  to  their  own  satisfaction, 
some  defect  which  might  have  been  fatal  on  special  demurrer  or 
abatement,  and  in  their  turn  decleire  our  decrees  and  judgments  void, 
by  the  same  summary  power.  Nor  will  the  consequences  stop  here; 
the  federal  courts  will  exercise  the  same  power  over  the  judgments  of 
state  courts,  without  appeal  or  writ  of  error ;  their  proceedings,  in  cases 
not  within  their  judicial  cognizance,  are  as  much  nullities  as  those 
of  a  circuit  court,  and  may  be  declared  void  by  this  court  on  the 
same  rule  as  is  now  adopted.  Let  the  directions  of  the  Judiciary  Act 
be  nullified  by  following  up  this  precedent,  the  appellate  power  of 
this  court  becomes  absolute,  arbitrary,  and  illimitable ;  and  all  other 
courts  may  be  justified  in  following  the  high  example. 

There  is  yet  another  view  which  must  be  taken  of  the  judgment 
now  rendered.  The  court  has  ordered  the  averment  of  domicile  to  be 
made  at  the  death  of  the  testator  in  1824,  at  the  making  the  will  in 
1791,  "  and  in  the  intermediate  period,  (if  there  was  any  change,)  so 
that  the  elements  of  a  full  decision  may  be  finally  brought  before  the 
court."  Each  averment  being  then  considered  as  equally  indispensable, 
it  must  be  deemed  that  the  omission  of  either  is  equally  fatal  to  the 
proceedings  of  the  circuit  court ;  each  must,  therefore,  be  considered 
as  having  a  vital  bearing  on  the  construction  of  the  will,  or  there 
would  not  have  been  a  positive  ^rder  to  insert  them.  Such  an  order 
'may  indeed  afibrd  "  the  elements  of  decision,"  but  must  protract  it 
till  many  of  the  parties  to  the  suit  shall  have  passed  away.  When 
the  fact  of  residence,  at  difierent  times  during  33  years,  shall  have 
been  ascertained  in  the  circuit  court,  they  must  then  decide  in  what 
place  the  law  adjudges  the  domicile  to  have  been  at  the  time  of  each 
change  of  residence ;  then  arises  the  question,  by  what  law  the  will 
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b  to  be  interpreted.  As  the  case  of  Robinson's  Administrator  t;. 
Tbe  Bank,  5  Pet  518,  is  now  overruled,  the  law  of  the  situs 
of  the  *  property  of  administration  or  making  the  will,  which  [  *  534  ] 
is  Philadelphia,  is  not  to  be  regarded,  the  law  of  the  domi- 
cile must  govern ;  but  the  court  are  left  in  utter  darkness  as  to  the 
rule  by  which  to  apply  that  law,  should  the  domicile  appear  to  have 
been  in  different  places  at  difierent  times.  As  the  circuit  court  has 
hitherto  been  so  unfortunate  as  to  have  been  ignorant  of  the  effect 
of  the  domicile,  in  relation  to  a  will  of  personal  property,  and  as  one 
of  the  judges  has  the  misfortune  to  dissent  again  on  the  subject,  it  is 
much  to  be  feared  that,  as  there  may  have  been,  possibly,  three  or 
more  places  of  domicile  in  so  long  a  period,  at  least  one,  if  not  more, 
final  decrees  may  be  reversed,  because  the  proper  one  may  not  have 
been  designated  in  their  opinion. 

Hitherto,  the  law  of  the  domicile  at  the  death  of  the  testator,  has 
been  deemed  the  rule;  but  this  point  must  now  be  considered  as 
unsettled,  or  the  court  would  not  have  directed  its  averment  at  any 
other  time,  as  indispensable  to  a  full  decision  of  the  cause ;  as  it 
remains  for  this  court,  at  some  future  period,  to  declare  the  law  on 
points  so  doubtful,  great  delay  must  necessarily  take  place  before  it 
can  be  known  by  what  law  the  will  must  be  construed ;  next,  what 
the  provisions  of  that  law  are ;  and  lastly,  what  ought  to  have  been 
the  first  inquiry  —  whether  the  domicile  of  the  testator  is,  or  in  any 
possible  event  can  be,  in  any  way,  a  material  question  in  the  cause. 

Before  the  decision  of  this  case,  it  was  considered  to  be  a  settled 
principle,  that  a  final  decree  in  chancery  was  of  equal  effect  as  a 
judgment  at  law,  till  reversed.  6  Wheat.  113.  That  the  sufficiency 
of  an  averment  in  a  declaration,  bill,  or  petition,  was  a  question  of 
merits  examinable  on  demurrer,  at  the  hearing,  on  a  motion  in  arrest 
of  judgment,  or  by  writ  of  error  or  appeal ;  but  in  no  case  was  a 
question  of  jurisdiction,  unless  for  the  want  of  parties  or  a  proper 
cause  of  action.  That  if  there  was  a  substantial  cause  of  action 
alleged,  all  defects  in  the  pleadings  were  cured  by  a  verdict  or  decree, 
if  not  pleaded  or  demurred  to  for  cause ;  and  that  no  appellate  court 
could  reverse  a  final  judgment  or  decree,  for  any  error  in  either,  on 
the  ground  of  an  insufficient  averment,  if  the  plaintiff's  case  was  one 
that  would  entitle  him  to  a  judgment  on  a  general  demurrer. 

So  the  law  was  taken  by  the  counsel  for  the  appellants  them- 
selves, and  so  it  would  have  remained,  had  not  the  court 
•  prevented  them  fi-om  arguing  the  points  in  their  printed  [  *  535  ] 
bsief,  and  yielding  to  the  suggestion  of  one  of  the  judges, 
decided  that  they  would  examine  no  question  in  the  record,  nor  hear 
any  argument  on  any  point  except  one,  which  was  not  stated  at  the 
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bar  in  either  court,  and  may  have  no  bearing  of  the  rights  of  any 
party.  This  is  another  innovation  upon  the  settled  uniform  course 
of  all  appellate  courts,  which  makes  this  precedent  an  alarming  one. 
It  is  an  established  rule  founded  on  the  soundest  principle  of 
justice,  that  a  party  shall  not  be  permitted  to  reverse  a  judgment  or 
decree,  on  an  objection  not  made  in  the  court  below.  Upon  an 
objection  being  made  in  the  house  of  lords,  that  an  account  had  not 
been  taken  in  the  court  of  chancery,  and  it  appearing  that  none  had 
been  called  for  previously,  by  the  party  making  the  objection ;  Lord 
Eldon  observed :  "  If  this  cause  had  been  heard  in  the  court  of  chan- 
cery or  exchequer  in  England,  no  client  could  have  induced  a  counsel 
to  make  that  a  point,  at  the  bar  of  this  house,  under  such  circum- 
stances; because  such  counsel  having  been  previously  conversant 
with  the  cause,  would  have  known  that  as  it  was  not  made  below, 
it  could  not  be  made  by  way  of  appeal.  Had  this  cause  been  heard 
before  me,  and  had  I  presided  during  the  argument  of  the  appeal 
against  it,  under  the  curcumstanc^s  that  have  occurred,  I  would  not 
have  allowed  counsel  to  make  the  point  at  your  lordships'  bar." 
2  Sch.  &  Lefr.  712,  710,  718.  When  the  opportunity  of  objection  is 
passed  by  in  the  court  below,  it  is  taken  to  have  been  waived; 
2  Sch.  &  Lefr.  713 ;  12  Wheat  18 ;  S.  P.  11  Wheat  209,  210,  211 ; 
7  Pet  98 ;  2  Binn.  168 ;  12  Serg.  &  Rawle,  103 ;  unless  the  defect  in 
the  record  is  one  which  could  not  have  been  cured,  or  amended  in 
the  court  below,  if  the  objection  had  been  made  before  it  was 
removed.  4  J.  R.  602;  14  J.  R.  560;  16  J.  R.  353;  18  J.  R.  558, 
559 ;  2  Dow.  P.  C.  72.  The  names  and  judicial  reputation  of  the 
American  jurists,  who  have  ever  acted  on  this  rule,  and  of  Lords 
Eldon  and  Redesdale,  may  v^dth  propriety  be  referred  to,  and  invoked 
in  support  of  a  dissenting  judge ;  and  the  rules  and  decisions  of  this 
court,  till  this  time,  may  also  be  called  to  his  aid. 

Had  the  present  appellants  demurred  to  the  bill,  objected  in  the 

pleadings,  or  at  the  hearing,  on  the  ground  now  taken, 
[  •536  ]  *the  defect,  if  any,  would  have  been  cured  in  the  court 

below,  by  an  amendment  without  affecting  the  proceedings  ; 
but  here,  it  would  seem,  that  there  can  be  no  amendment  ordered 
without  annulling  every  thing  heretofore  done  in  the  cause.  If  it  was 
so  intended  by  the  appellants,  they  have  delayed  this  objection  most 
profitably  for  the  purposes  of  vexation ;  it  has  been  received  under 
circumsteinces  which  would  have  prevented  it  being  listened  to  in 
any  other  appellate  court,  but  which  have  entitled  it  to  favor  here. 
It  is  noj;  made  by  the  respondent,  whom  alone  it  concerned  to  reverse 
erroneous  proceedings  by  the  appellants,  who  were  complainants, 
against  him ;  if  he  chooses  to  waive  defects  in  then  petition,  they 
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could  not  be  injured  thereby ;  they  did  not  ask  for  an  amendment  in 
theirs,  or  the  petition  of  the  party  who  obtained  a  decree  in  his  favor. 
The  appellants  asked  a  reversal  and  a  decree  in  their  favor ;  they 
have  obtained  a  reversal  indeed,  but  it  is  of  every  step  they  have 
taken  to  submit  their  rights  to  the  final  adjudication  of  this  court ; 
the  cause  is  open  to  indefinite  litigation,  by  each  of  the  three  hundred 
claimants  to  the  fund  in  the  hands  of  the  executor,  as  well  as  those 
now  ordered  to  be  added  to  the  suit,  who  may  be  not  the  least  trouble- 
some, at  least  to  the  appellants.  A  principle,  too,  has  been  estab- 
lished, by  which  each  claimant  is  permitted,  during  the  five  years 
allowed  for  appeal  after  a  final  decree,  to  reserve  his  objection  to  the 
pleadings  till  a  convenient  time,  and  then  obtain  reversals  on  a 
summary  motion,  for  defects  that  are  amendable  on  application  in 
the  discretion  of  the  circuit  court,  by  the  general  rules  of  courts  of 
equity  and  law,  and  by  right,  under  the  provisions  of  the  judiciary  act. 

There  can  be  no  course  so  utterly  subversive  of  equity,  nay,  of 
common  justice,  as  to  hear  parties  in  an  appellate  court,  on  points 
made  under  circumstances  like  the  present ;  it  is  one  to  which  I  can 
never  consent,  and  against  which  I  shall  deem  it  a  duty  to  suitors  to 
protest  on  all  similar  occasions.  I  will  never,  while  sitting  in  this 
court,  reverse  a  decree  upon  objections  which  a  court  of  chancery  or 
exchequer,  on  a  cause  regularly  before  them,  would  not  in  the  exer- 
cise of  their  original  jurisdiction,  or  the  house  of  lords  or  the  court 
of  errors  and  appeals  in  New  York  would  not  permit  counsel  to 
argue  on  appeal.  Nor  will  I  in  any  way  admit,  that  any 
appellate  *  court  can,  in  the  legitimate  exercise  of  their  [  *  537  ] 
jurisdiction,  render  a  judgment  of  reversal  on  any  ground, 
on  which  they  would  not  be  bound  to  hear  an  argument  of  counsel. 
It  is  a  great  hardship,  on  parties,  to  have  their  judgments  set  aside 
on  technical  objections  raised  at  the  bar;  but  the  grievance  will 
become  intolerable,  if  the  course  of  the  court  should  be  such  as  to  do 
it  when  they  are  first  suggested  firom  the  bench. 

Let  an  objection,  like  the  present,  however,  come  whence  it  may, 
I  consider  it  as  purely  technical,  which  I  cannot  sustain  consistently 
with  the  respect  due  to  the  solemn  and  unanimous  decisions  of  this 
court  in  Harding  v.  Handy,  11  Wheat.  103,  and  Renner  v.  The  Bank 
of  Columbia,  9  Wheat.  581 ;  with  many  others  founded  on  the  most 
immutable  maxims  of  the  law.  They  settle  the  rule  that  the  conclu- 
sion of  fact,  drawn  firom  a  circumstantial  averment,  is  suflScient  to 
support  a  decree  in  equity,  and  forbid  me  from  disregarding  the 
evidence  which  has  been  admitted  without  objection  and  now  forms 
part  of  the  record  before  me  for  judicial  inspection,  merely  because 
the  subject-matter  of  that  evidence  was  not  averred  in  the  bill  or 

40* 
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petitions  of  the  claimants.  And  when  to  this  high  and  unquestioned 
authority  is  added  the  32d  rule  of  this  court,  I  find  safe  rules  for  my 
guide,  which  would  be  violated  by  any  sanction  given  to  any  pro- 
ceeding in  opposition  thereto.  That  rule  is,  "  in  all  cases  in  equity, 
&c.,  no  objection  shall  hereafter  be  allowed  to  the  admissibility  of  any 
deposition,  deed,  grant,  or  other  exhibit,  found  in  the  record  as  evi- 
dence, unless  objection  was  taken  in  the  court  below  and  entered  of 
record,  but  the  same  shall  otherwise  be  deemed  to  have  been  admit- 
ted by  consent"  I  feel  bound  to  examine  all  the  evidence  in  this 
record,  as  it  is  found  without  an  objection ;  and  as  counsel  and  par- 
ties are  precluded  firom  now  making  any,  it  is  my  duty  to  give  it  its 
full  effect  on  the  question  of  domicile,  as  well  as  any  other  which  may 
be  relevant  to  the  cause ;  any  other  course  would,  in  my  opinion, 
annul  this  rule,  which  counsel  must  respect,  and  which  I  had  thought 
the  court  would  adhere  to,  by  hearing  an  argument  on  a  point  arising 
on  the  evidence,  made  by  the  counsel  of  the  appellants  in  the  brief 
presented  for  our  judicisd  action. 

The  order  for  the  admission  of  new  parties  deserves  some  notice 

on  account  of  the  manner  in  which  it  was  made,  which 
[  *  538  ]  *  is  believed  to  be  unprecedented.     Their  names  were  not 

in  the  record,  they  were  in  no  way  before  the  court,  but  had 
employed  counsel,  who  were  desirous  of  being  heard  as  amici  curusj 
in  order  to  point  out  some  irregularities  which,  as  they  conceived, 
would  authorize  the  reversal  of  the  decree,  so  as  to  permit  them  to 
make  an  application  to  become  parties ;  stating,  at  the  same  time, 
that  the  circuit  court  had  very  properly  refused  such  application  by  a 
bill  of  review.  This  court  promptiy  and  unanimously  refused  to 
hear  them  in  support  of  their  motion,  yet  have  granted  what  they 
would  not  permit  to  be  moved  for  by  the  counsel  of  the  new  parties, 
and  of  course  without  motion ;  for  the  counsel  of  the  appellants  who 
signed  the  brief  as  representing  three  individuals  and  others,  on  being 
called  on  by  the  counsel  for  the  appellees  in  open  court  to  state  for 
whom  they  appeared,  declined  an  answer.  In  the  circuit  court,  it 
may  not  be  within  the  line  of  duty  to  inquire,  by  what  authority,  and 
on  whose  application,  these  parties  have  been  ordered  to  be  admitted 
as  litigants  in  the  cause  ;  so  far  as  respects  one  of  the  judges,  he  will 
obey  the  mandate.  But  in  this  court  he  may,  and  does  make  the 
inquiry  respectfully,  but  as  a  matter  of  right,  and  fearlessly  insists 
that  it  has  been  done  in  violation  of  the  best  established  principles 
of  the  law  of  appellate  courts.  As  the  court  would  not  hear  the 
motion  of  the  counsel  of  these  parties,  they  could  not  be  judicially  in- 
formed that  they  desired  admission  into  the  cause ;  a  fortiori^  they  could 
not  judicially  decide  whether  their  case  was  one  which  gave  them  a 
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right  to  admission.  Their  judgment  and  mandate  have  therefore  been 
given  on  extra-judicial  knowledge,  such  as  no  appellate  court  can 
receive  or  act  upon,  as  it  was  wholly  dehors  the  record,  and  re- 
lated to  no  party  to  the  appeal,  or  any  thing  appealed  from. 

In  issuing  their  order,  founded  on  such  knowledge  as  they  chose 
to  receive,  the  court  must  have  taken  a  very  partial  view  of  the  papers 
presented  to  them  for  their  collateral  inspection  ;  had  they  been 
judicially  examined,  or  their  contents  known,  it  would  have  been 
apparent  that  the  case  deserved  some  deliberation  at  least.  By  their 
own  admission,  these  parties  had  full  knowledge  that  the  fund  they 
claimed  was  in  the  hands  of  the  executor  in  Pennsylvania,  yet  their 
first  application  to  be  admitted  as  parties  to  this  suit,  was 
ten  years  after  the  death  of  *  the  testator,  and  nearly  six  [  *  539  ] 
months  after  the  final  decree.  That  after  the  failure  of  their 
petition  for  a  bill  of  review,  they  had  filed  their  original  bill  in  the 
circuit  court,  having  previously  applied  to  the  orphans'  court  of  Phil- 
adelphia county  (which  is  a  court  of  equity  and  of  record,  before 
whom  the  administration  account  was  in  a  course  of  settlement)  for 
an  order  of  distribution  in  their  favor. 

This  court  also  knew  judicially,  for  it  appeared  in  the  answer  of 
the  executor  in  this  case,  that  he  had  interpleaded  and  prayed  the 
protection  of  the  court ;  for  which  purpose  they  had  made  an  order 
(also  in  the  record)  that  all  claimants  of  the  fund  who  did  not  appear 
by  a  given  day  and  present  their  claims,  should  be  barred  thereafter ; 
which  order  was  sanctioned  by  the  practice  and  rules  of  all  courts 
of  equity.  These  parties  suffered  the  time  to  elapse  long  before 
they  thought  proper  to  make  any  claim,  without  in  any  way 
denying  notice  of  the  pendency  of  the  suit,  or  accounting  for  their 
delay  in  applying  to  become  parties  before  the  final  decree. 

K  any  court  could  be  justified  in  admitting  them  afterwards  in  a 
case  circumstanced  like  this,  it  most  assuredly  could  be  only  by  the 
exercbe  of  original  jurisdiction,  by  bill  of  review,  and  not  by  any 
appellate  power  over  this  record ;  these  parties  were  not  and  could 
not  be  appellants  from  a  final  decree  to  which  they  were  not  party 
nor  privy ;  nor  could  this  court  lawfully  reverse  the  decree  on  new 
matter,  or  for  any  cause  appropriate  to  a  bill  of  review.  As  to  these 
persons,  there  was  no  case  in  this  court ;  it  could  have  no  appellate 
jurisdiction  to  hear  and  determine  on  any  thing ;  and  the  proceeding 
was  wholly  coram  non  judice^  unless  it  could  exercise  original  juris- 
diction over  the  parties  and  the  subject-matter,  as  a  case  originating 
in  this  court 

Thus  considered,  I  feel  it  a  duty  to  declare  that  the  mandate  to 
the  circuit  court,  ordering  these  persons  to  be  made  parties,  is  with- 
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out  any  authority  of  principle  or  precedent;  and  although  I  shall 
obey  it  in  that  court  as  the  command  of  a  court  of  the  last  resorti 
yet  in  my  best  judgment,  I  feel  constrained  to  pronounce  it  inconsist- 
ent with  the  best  established  rules  and  usages  of  law,  and  a  violation 
of  the  constitution  of  an  appellate  court 

[  *  540  ]  •  This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the 
district  of  Pennsylvania,  and  was  argued  by  counsel ;  on  considera- 
tion whereof  it  is  ordered,  adjudged,  and  decreed  that  the  decree  of 
the  said  circuit  court  in  the  premises  be  and  hereby  is  reversed  and 
annulled,  and  that  the  cause  be  remanded  to  the  said  circuit  court 
for  further  proceedings;  with  directions  to  the  said  court  to  allow  the 
bill  and  the  petitions  of  the  claimants  to  be  amended,  and  the  answers 
and  pleadings  also  to  be  amended  to  conform  thereto,  and  proofs  to 
the  new  matter  also  to  be  taken  ;  and  with  further  directions  to  allow 
any  other  person  or  persons,  not  now  parties  to  the  proceedings,  who 
shall  claim  title  to  the  funds  in  controversy  as  heir  or  heirs  at  law,  or 
representatives  of  the  testator,  to  present  their  claims  respectively 
before  the  said  court,  and  to  make  due  proofs  thereof,  and  to  become 
parties  to  the  proceedings,  for  the  due  establishment  and  adjudication 
thereof.  But  the  proofs  already  taken  in  the  cause  are  to  be  deemed 
admissible  evidence  in  regard  to  all  such  persons,  not  now  parties, 
who  shall  claim  title  as  aforesaid,  and  become  parties  in  the  cause 
under  this  order ;  and  such  other  proceedings  are  to  be  had  in  the  said 
cause  by  the  said  court,  as  to  law,  equity,  and  justice  shall  appertain. 
10  P.  408;  4  H.  181;  6  H.  844;  1  B.  506;  6  Wal.  877. 


The  Chesapeake  and  Ohio  Canal  Company,  Plaintiffs  in  Error,  v. 
Abraham  Knapp  and  others. 

9  P.  541. 
A  bill  of  particalars,  which  apprises  tho  defendants  of  the  amoant  and  snbstantial  ground  of 

the  claim,  is  good. 
An  action  for  money  paid  will  lie  upon  a  special  contract  by  which  the  plaintiff's,  at  tho 

request  of  the  defendants,  detained  their  laborers  and  paid  them  wages,  while  waiting  for 

materials  which  the  defendants  Were  to  furnish. 
A  writ  of  error  does  not  afford  a  remedy,  if  the  jury  depart  from  the  instructions  of  the  court. 

The  case  is  stated  in  the  opinion  of  the  court. 
Coxe  and  Southard^  for  the  plaintiffs. 
Key  and  Webster,  contra. 

[  *  562  ]      *  M'Lean,  J.,  delivered  the  opinion  of  the  court 
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This  case  is  brought  before  this  court  by  writ  of  error  to  the  circuit 
court  for  the  District  of  Columbia. 

The  defendants  here,  who  were  plaintiffs  in  the  circuit  court,  com- 
menced an  action  of  assumpsit  to  recover  a  Isige  sum  alleged  to  be 
due,  for  the  construction  of  certain  locks,  &c.,  from  the  Chesapeake 
and  Ohio  Canal  Company;  and  filed  their  declaration,  containing 
nine  general  counts  of  indebitatus  assumpsit^  for  work  done  and  ma- 
terials found,  money  laid  out  and  expended,  an  account  stated,  &c., 
and  the  defendants  pleaded  the  general  issue.  On  the  trial,  several 
exceptions  were  taken  to  the  ruling  of  the  court  by  the  plaintiffs,  and 
one  exception  was  taken  by  the  defendants,  which  presents  the  points 
for  decision  on  the  present  writ  of  error. 

The  following  is  the  instruction  referred  to :  "  In  the  further  trial 
of  this  cause,  and  after  the  evidence  and  instructions  stated  in>  the 
preceding  bills  of  exceptions  had  been  given,  and  after  evidence 
offered  by  the  plaintiffs,  of  the  payment  of  moneys  to  the  laborers  for 
the  time  during  the  detention,  occasioned  by  the  want  of  cement  on 
locks  five  and  six,  the  plaintiffs,  by  their  counsel,  prayed  the  court  to 
instruct  the  jury,  that  if  the  jury  believe,  from  the  said  evidence,  that 
the  defendants  had,  on  the  2d  of  September,  1829,  and  from  that  time 
till  the  20th  day  of  January,  1830,  contracted  with  the  plain- 
tiffs to  furnish  *  them  with  cement  necessary,  &c.,  in  due  [  *  563  ] 
time,  &C.,  and  that  the  plaintiffs,  expecting  that  sufficient 
supplies  of  cement  to  go  on  with  the  work  would  be  furnished  by  the 
defendants,  as  defendants  had  so  engaged  to  do,  hired  a  large  num- 
ber of  hands,  and  brought  them  to  the  locks,  and  when  the  defendants 
had  so  failed  to  furnish  the  cement,  kept  the  same  hands  idle,  waiting 
for  cement,  on  the  defendants'  desire  that  they  should  do  so,  in  order 
to  be  ready  to  go  on  with  the  work,  and  paid  them  their  wages  while 
BO  waiting ;  then  the  plaintiffs  are  entitled,  under  the  count  for  money 
laid  out  and  expended,  contained  in  the  declaration,  to  recover  the 
money  so  paid  to  said  hands,  during  such  periods.  But  that  the 
plaintiffs  are  not  entitled  to  recover  for  wages  paid  to  their  workmen, 
on  account  of  a  deficiency  of  cement,  after  the  said  20th  day  of  Jan- 
uary, 1880 ;  unless  the  jury  shall  be  satisfied,  by  the  said  evidence, 
that  the  said  resolution  of  the  board  of  directors,  of  the  20th  of  Jan- 
uary, 1830,  was  rescinded  by  the  said  board,  and  a  new  contract 
entered  into  thereafter  by  the  defendants,  to  furnish  cement  to  the 
plaintiffs,  and  the  subsequent  failure  on  their  part  so  to  furnish  it,  and 
an  agreement  also  to  pay  for  the  wages  of  the  plaintiffi'  workmen 
while  so  waiting,"  &c. 

The  resolution  referred  to  in  the  bill  of  exceptions  is  in  the  words 
following:  — 
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"  Resolution  of  the  Board  of  Directors  of  the  Canal  Company  in 
meeting,  January  20, 1830.  Resolved,  that  although  this  board  has 
stipulated  to  supply  the  contractors  with  water-lime,  yet  the  board 
will  not  be  held  responsible  for  emy  damages  arising  from  the  want 
of  that  article." 

A  bill  of  particulars  was  filed  by  the  plaintilSs  under  the  order  of 
the  court,  and  in  which  bill  the  following  item  is  charged :  "  Deten- 
tion and  damage  sustained,  for  want  of  cement  in  locks  No.  five  and 
six,  $600." 

This  case  has  been  ably  argued  on  both  sides,  and  the  questions 
involved  in  it  are  of  much  practical  importance. 

The  counsel  for  the  plaintiifs  in  error  object  to  the  bill  of  partic- 
ulars, and  insist  that  the  above  item  for  damage  for  want  of  cement, 
&c,  is  not  sufficiently  specific,  as  it  does  not  apprise  the  defendants 
of  all  the  facts  on  which  the  charge  for  damage  is  made.  It  does 
.  not  state  how  the  damage  was  sustained  by  the  plaintiff, 
[  •  564  ]  and  on  what  ground  an  indemnity  *  was  claimed  of  the 
defendants.  A  bill  of  particulars,  it  is  contended,  when 
demanded,  becomes  a  part  of  the  declaration,  and,  with  the  exception 
of  certain  averments,  it  should  contain  equal  certainty. 

There  can  be  no  doubt  that  a  bill  of  particulars  should  be  so  spe- 
cific as  to  inform  the  defendant,  substantially,  on  what  the  plaintiff's 
action  is  founded.  This  is  the  object  of  the  biU,  and  if  it  fall  short 
of  this,  its  i;endency  must  be  to  mislead  the  defendant,  rather  than  to 
enlighten  him. 

As  the  bill  of  particulars  is  filed  before  the  Irial,  it  is  always  in  the 
power  of  the  defendant  to  object  to  its  want  of  precision,  and  the 
court  will  require  it  to  be  amended  before  the  Commencement  of  the 
trial.  And  if  this  be  not  the  only  mode  of  taking  advantage  of  any 
defect  in  the  bill,  in  practice  it  is  certainly  the  most  convenient  for 
the  parties. 

In  4  Taunt  189,  the  court  of  common  pleas  say  substantially :  "  If  a 
bill  of  particulars  specifies  the  transaction  upon  which  the  plaintiff's 
claim  arises,  it  need  not  specify  the  technical  description  of  the  right 
which  results  to  the  plaintiff  out  of  that  transaction." 

In  that  case  the  plaintiff  declared  for  goods  sold  and  delivered  and 
for  money  paid,  and  delivered  to  the  defendant  a  bill  of  particulars, 
namely :  ''  To  17  firkins  of  butter,  55  pounds  6  shillings ;  not  saying 
for  goods  sold." 

The  court  decided  that  the  action  could  be  sustained  on  the  count 
for  money  paid.  And  they  remark,  as  to  the  objection  taken  respect- 
mg  the  bill  of  particulars,  bills  of  "  particulars  are  not  to  be  construed 
with  all  the  strictness  of  declarations ;  this  bill  of  particulars  has  no 
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reference  to  any  counts,  and  it  sufficiently  expresses  to  the  defendant 
that  the  plaintiff's  claim  arises  on  account  of  the  butter." 

And  we  think,  in  the  present  case,  that  although  the  bill  of  partic- 
ulars does  not  specify  technically  and  fully  the  grounds  on  which  the 
plaintiffs  claim  damages,  yet,  in  the  language  of  the  above  case,  it 
sufficiently  expresses  to  the  defendants  that  the  claim  arises  for  wemt 
of  cement  in  locks  No.  five  and  six. 

But  the  ground  on  which  some  reliance  seems  to  be  placed  for  the 
reversal  of  this  judgment,  and  which,  ifl  the  view  of  the  court,  is  one 
of  the  principal  points  presented  by  the  record,  is,  that  the 
jury  were  instructed  to  find  for  the  plaintiffs  below,  on  *  proof  [  *  665  ] 
of  a  special  contract,  and  under  a  declaration  containing 
only  general  counts. 

By  the  instruction  of  the  court,  if  the  jury  found,  from  the  evi- 
dence, that  the  contract  had  been  made  by  the  defendants,  as  stated, 
and  that  the.  money  had  been  paid  to  the  hands  detained  for  want 
of  cement,  the  plaintiffs  were  entitied  to  a  verdict  on  the  count  for 
money  laid  out  and  expended. 

In  the  argument,  it  was  contended,  that  there  was  no  legal  proof 
of  the  special  contract  That  a  corporation  can  only  contract  within 
the  ternis  of  its  charter,  and  that  there  does  not  appear  to  have  been 
any  action  of  the  board,  sanctioning  the  contract  as  insisted  on  by 
the  plaintiffs. 

The  ancient  doctrine,  that  a  corporation  can  act  in  matters  of 
contract  only  under  its  seal,  has  been  departed  from  by  modern 
decisions ;  and  it  is  now  considered,  that  the  agents  of  a  corporation 
may  in  many  cases  bind  it,  and  subject  it  to  an  action  of  assumpsit. 
But  it  is  unnecessary  tb  examine  either  the  ancient  or  modern  doc- 
trine on  this  subject ;  for  as  no  exception  was  taken  to  the  evidence 
which  conduced  to  prove  a  specisd  contract  in  the  court  below,  the 
objection  cannot  be  raised  in  this  court 

There  can  be  no  doubt  that  where  the  special  contract  remains 
open,  the  plaintiff's  remedy  is  on  the  contract ;  and  he  must  set  it 
forth  specially  in  his  declaration.  But  if  the  contract  has  been  put 
an  end  to,  the  action  for  money  had  and  received  lies  to  recover  any 
payment  that  has  been  made  under  it  The  case  of  Towers  v.  Bar- 
rett, 1  Term  Rep.  133,  illustrates  very  clearly  and  fully  this  doc- 
trine. In  that  case,  the  plaintiff  recovered,  on  a  count  for  money 
had  and  received,  ten  guineas  paid  to  the  defendant  for  a  one-horse 
chaise  and  harness,  which  were  to  be  returned  on  condition  the 
plaintiff's  wife  should  not  approve  of  the  purchase,  paying  three 
shillings  and  six  pence  per  diem  for  the  hire,  should  they  be  .re- 
turned ;  and  as  the  plaintiff's  wife  did  not  approve  of  the  purchase, 
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they  were  returned,  and  the  hire  was  tendered  at  the  same  time. 
^  But  if  the  contract  remain  open,  the  plaintifTs  demand  for  damages 
arises  out  of  it,  and  then  he  must  state  the  special  contract,  and  the 
breach  of  it" 

It  is  a  well-settled  principle,  where  a  special  contract  has  been 
performed,  that  a  plaintiiF  may  recover  on  the  general 
[  *  566  ]  •  counts.  This  principle  is  laid  down  by  this  court,  in  the 
case  of  the  Bank  of  Columbia  v.  Patterson's  Administrators, 
7  Cranch,  299 ;  2  Cond.  Rep.  501.  In  that  case,  the  court  say : 
"  We  take  it  to  be  incontrovertibly  settled,  that  indebitatus  assump- 
sit will  lie  to  recover  the  stipulated  price  due  on  a  special  contract 
not  under  seal,  where  the  contract  has  been  executed  ;  and  that  it  is 
not,  in  .such  case,  necessary  to  declare  upon  the  special  agreement." 

It  would  be  difficult  to  find  a  case  more  analogous  in  principle  to 
the  one  under  consideration  than  the  above.  The  same  questions, 
as  to  the  right  of  the  plaintiff  to  recover  on  the  general  counts,  where 
the  special  agreement  was  performed ;  and,  also,  as  to  the  powers 
of  a  corporation  to  bind  itself,  through  the  instrumentality  of  agents ; 
were  raised  and  decided  in  that  case,  as  are  made  in  this  one.  And 
it  would  seem,  where  this  court  had  decided  the  point  in  contro- 
versy, and  which  decision  had  never  afterwards  been  controverted, 
that  the  question  is  not  open  for  argument.  But  whether  this  doc- 
trine be  considered  as  established  by  the  adjudications  of  this  court, 
or  the  sanction  of  other  courts,  it  is  equally  clear  that  no  principle 
involved  in  the  action  of  assumpsit^  can  be  maintained  by  a  greater 
force  of  authority. 

In  1  Bacon's  Abr.  380,  it  is  laid  down,  that  "  wherever  the  con- 
sideration on  the  part  of  the  plaintiff  is  executed,  and  the  thing  to 
be  done  on  the  defendant's  part  is  mere  payment  of  a  sum  of  money 
due  immediately ;  or  where  money  is  paid  on  a  contract  which  is 
rescinded,  so  that  defendant  has  no  right  to  retain  it ;  this  consti- 
tutes a  debt  for  which  the  plaintiff  may  declare  in  the  general  count, 
on  an  indebitatus  assumpsit.  Anciently,  the  count  in  such  cases 
was  special,  stating  the  consideration  as  executory,  the  promise,  the 
plaintiff's  performance,  and  the  defendant's  breach ;  but  the  indebi- 
tatus has  grown,  by  degrees,  into  use." 

'^  So,  also,  if  goods  are  sold  and  actually  delivered  to  the  defend- 
ant, the  price,  if  due  in  money,  may  be  recovered  on  this  count ;  and 
this  though  the  price  is  settled  by  third  parties."  1  Bos.  &  PulL 
397  ;  12  East,  1.  «  Where  the  plaintiff  let  to  the  defendant  land 
rent  firee,  on  condition  that  the  plaintiff  should  have  the  moiety  of 
the  crops ;  and  while  the  crop  of  the  second  year  was  on 
[  *  567  ]  the  ground,  it  was  appraised  for  both  *  parties  and  taken 
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by  defendant ;  it  was  held  that  the  plaintiff  might  recover  his  moiety 
of  the  value  in  indebitatus  assumpsit^  for  crops,  &c.,  sold ;  for  by  the 
appraisement,  the  special  agreement  was  executed,  and  a  price  fixed 
at  which  the  defendant  bought  the  plaintiff's  moiety." 

The  same  principle  is  found  in  Helps  and  another  v.  Winterbot- 
tom,  2  R  &  A.  431 ;  Brooke  v.  White,  1  New  Rep.  330 ;  Robson  v. 
Godfrey,  Holt,  236 ;  Heron  v.  Gronger,  5  Esp.  269 ;  Ingram  v.  Shir- 
ley, 1  Stark.  185 ;  Forsyth  v.  Jervis,  1  Stark.  437  ;  Harrison  v.  Allen. 
9  Moore,  28 ;  Bailey  v.  Gouldsmith,  Peake,  56 ;  GrandaU  v.  Pontigny, 
1  Stark.  198 ;  Farrax  v.  Nightingale,  2  Esp.  639 ;  Riggs  v.  Lindsay, 
7  Cranch,  500 ;  2  Cond.  Rep.  685 ;  James  et  aL  v.  Cotton,  7  Bing. 
266 ;  Administrators  of  Foster  v.  Foster,  2  Binn.  4 ;  Sykes  v.  Sum- 
merel,  2  Browne,  227. 

As,  by  the  instruction  of  the  court,  the  jury  must  have  found  the 
contract  executed  by  the  plaintiffs  below,  before  they  rendered  a  ver- 
dict in  their  favor,  we  think  the  question  has  been  settled  by  the 
adjudged  cases  above  dted,  and  that  on  this  point  there  is  no  error 
in  the  instruction  of  the  court. 

But  it  is  insisted,  that,  in  their  instruction,  the  court  lay  down 
certain  facts,  as  proved,  which  should  have  been  left  to  the  jury.  If 
this  objection  shall  be  sustained,  by  giving  a  fair  construction  to  the 
language  of  the  court,  the  judgment  must  be  reversed ;  for  the  facts 
should  be  left  with  the  jury,  whose  peculiar  province  it  is  to  weigh 
the  evidence,  and  say  what  eflTect  it  shall  have. 

The  instruction  states,  "  that  if  the  jury  believe  from  the  said  evi- 
dence, that  the  defendants  on,  &c.,  had  contracted  with  the  plaintiff, 
expecting  that  sufficient  supplies  of  cement  to  go  on  with  the  work 
would  be  furnished  by  the  defendants,  as  defendants  had  so  engaged 
to  doj  hired  a  large  number  of  hands  and  brought  them  to  the  locks, 
and,  when  the  defendants  had  so  failed  to  fwmish  the  cement^  kept  the 
said  hands,"  &c. 

The  words  italicized  are  those  objected  to,  as  assuming  the  facts 
stated  to  be  proved,  and  consequently  superseding  an  inquiry  into 
those  facts  by  the  jury. 

It  must  be  observed,  that  in  the  first  part  of  the  instruction,  the 
jury  were  told,  « that  if  they  believe  from  the  said  evidence  that 
the  defendants  had  contracted  with  the  plaintifis  to  furnish 
•them  with  cement  necessary,  &c,  in  due  time,  &c.,  and  the  [  *  668  ] 
plaintiffs  expecting  that  the  cement  would  be  furnished,  as 
defendants  had  so  engaged  to  do^  ^c.^  making  the  words  italicized  to 
depend  upon  the  proof  of  the  contract,  viz :  the  furnishing  of  the 
cement  in  due  time,  as  stated  in  the  bill  of  exceptions  ;  it  would, 
therefore,  seem  to  be  dear,  that  these  words  could  not  have  with- 
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drawn  from  the  jury  any  fact,  as  they  were  made  to  depend  on  the 
establishment  of  the  contract  by  the  finding  of  the  jury.  And  the 
same  remark  applies  to  the  other  words  objected  to ;  that  is,  when 
"  the  defendmUs  had  so  failed  to  furnish  the  cemerU;^^  for  these  words 
could  have  had  no  influence  with  the  jury,  unless  the  evidence,  by 
their  finding,  not  only  established  the  conlract  to  deliver  the  cement, 
but  also  showed  a  failure  by  the  defendants  to  deliver  it. 

It  therefore  appears,  that  the  words  objected  to  in  the  instruction, 
when  viewed  in  connection  with  its  scope  and  the  language  used, 
did  not  assume  facts  by  which  the  jury  could  have  been  misled ; 
but  stated  them  as  resulting  from  the  finding  of  the  jury,  that  the 
contract  had  been  made  and  broken  by  the  defendants,  as  hypotheti- 
cally  stated  in  the  instruction. 

It  is  objected,  that  there  was  no  evidence  in  the  case,  conducing 
to  prove  the  facts  on  which  the  above  instruction  was  founded. 

The  court  ought  not  to  instruct,  and  indeed  cannot  instruct,  on 
the  sufficiency  of  evidence ;  but  no  instruction  should  be  given, 
except  upon  evidence  in  the  case.  Where  there  is  evidence  on  the 
point,  the  court  may  be  called  on  to  instruct  the  jury  as  to  the  law, 
but  it  is  for  them  to  determine  on  the  effect  of  the  evidence. 

In  the  present  case  there  was  evidence,  which  was  not  objected 
to,  conducing  to  prove  the  contract,  hypothetically  stated  in  the 
instruction;  and  in  such  case,  whatever  ground  there  might  have 
been  for  a  new  trial,  there  is  none  for  the  reversal  of  the  judgment. 

The  instruction  was  limited  to  the  damages  sustained  by  the 
plaintiffs,  for  a  failure  to  deliver  cement  by  the  defendants,  for  the 
construction  of  locks  numbered  five  and  six  ;  and  as  the  bill  of  par- 
ticulars charges  the  damages  thus  sustained  at  $600  only,  and  the 
damages  assessed  by  the  jury  amount  to  the  sum  of  $20,707 
[  *  569  ]  and  56  cents,  it  is  contended  by  the  *  counsel  for  the  plain- 
tiffs in  error,  that  on  these  facts  the  judgment  should  be 
reversed. 

In  the  course  of  the  trial,  twelve  bills  of  exceptions  were  taken  by 
the  plaintiffs  to  the  rulings  of  the  court  on  the  various  points  raised ; 
but  these  exceptions  are  not  now  before  the  court  for  decision.  It  is 
insisted,  however,  that  although  the  questions  of  law  raised  by  these 
exceptions  are  not  before  the  court ;  yet  the  facts,  in  regard  to  the 
evidence  which  is  shown  by  the  exceptions,  are  before  them,  and 
should  be  considered  in  reference  to  the  point  now  under  examination* 

In  the  eleventh  bill  of  exceptions,  after  certain  prayers  by  the 
plaintiff's  counsel,  which  were  refused  by  the  court,  the  defendants 
by  their  counsel,  "  prayed  the  court  to  instruct  the  jury,  that  the  plain- 
tiffs are  not  entitied  to  recover  damages  under  either  of  the  counts  in 
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the  declaration  in  this  cause,  by  reason  of  any  failure  on  the  part  of 
the  defendants  to  deliver  cement  to  the  plaihtiflFs  for  the  prosecution 
of  their  work  on  the  locks  contracted  to  be  built  by  them;  which  the 
court  gave  as  prayed." 

And  in  the  twelfth  exception  they  gave  a  similar  instruction  on  the 
prayer  of  the  defendants. 

From  these  exceptions,  and  others  taken  by  the  plaintiffe  below, 
.  and  the  bill  of  particulars,  it  is  contended,  that  it  sufficiently  appears 
there  was  no  evidence  before  the  jury  under  the  instructions  of  the 
court ;  except  that  which  conduced  to  show  the  amount  of  damages 
sustained  by  the  plaintiffs,  for  the  want  of  cement  in  the  constrilction 
of  locks  five  and  six. 

K  it  were  proper  to  look  into  the  exceptions  of  the  plaintiffs  below 
to  ascertain  this  fact,  there  would  still  be  no  difficulty  in  overruling 
the  objection ;  for  the  instruction  given  on  the  prayer  of  the  plaintiffs 
below,  and  excepted  to  by  the  defendants,  and  which  is  the  error 
complained  of,  may  be  reconciled  with  the  other  exceptions,  on  the 
ground  that  additional  evidence  was  heard  by  the  jury  before  the 
instruction  was  given. 

But  if  this  were  not  the  case,  it  would  afford  no  ground  for  the 
reversal  of  the  judgment  of  the  circuit  court. 

Whether  the  court  erred  or  not  in  refusing  to  give  the  various  in- 
structions prayed  for  by  the  plaintiffs  below,  is  not  now  a  subject  of 
inquiry.  It  may  be  admitted  that  they  did  err,  so  that,  if 
the  verdict  had  not  been  satisfactory  to  the  *  plaintiffs,  they  [  *  570  ] 
might  have  reversed  the  judgment  on  a  writ  of  error ;  yet 
the  evidence  on  which  those  instructions  were  refused,  remained  in 
the  cause  for  the  action  of  the  jury.  And  as  additional  evidence  was 
given,  as  appears  by  the  exception  of  the  defendants  below,  the 
cause  was  submitted  to  the  jury  upon  the  whole  evidence. 

Whether  the  jury  assessed  the  damages  on  account  of  the  injury 
sustained  by  the  plaintiffs,  for  the  want  of  cement  in  the  construction 
of  locks,  other  than  those  numbered  five  and  six,  or  on  account  of 
other  items  stated  in  the  bill  of  particulars,  it  is  impossible  for  this 
court  to  determine.  If  the  jury  failed  to  observe  the  instructions  of 
the  court,  or  found  excessive  damages,  the  only  remedy  for  the 
defendants  was  by  a  motion  for  a  new  triaL  As  the  case  now  stands, 
we  are  limited  to  the  legal  questions  which  arise  from  the  instruc- 
tion given  on  the  prayer  of  the  plaintiffs,  which  was  excepted  to  by 
the  defendants,  and  on  which  this  writ  of  error  has  been  brought. 
And  as  it  appears  from  the  views  already  presented,  that  the  circuit 
court  in  giving  this  instruction  did  not  err,  the  judgment  below  must 
be  affirmed,  with  costs. 

10  P.  80;  SH.  63. 
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The  Life  and  Fire  Inhtjrance  Company  of  New  York  v. 
CaKrsTOPHER  Adams. 

9  P  671,  573. 

If  the  district  jadge  and  the  adverse  party  will  waive  a  preliminary  mle  to  show  cause,  and 
agree  to  proceed  at  once  to  a  hearing  of  a  motion  for  a  mandamuSf  the  court  will  hear 
the  motion,  and  grant  or  refiise  the  writ. 

A  writ  of  mandamus  ordering  the  district  court  to  render  a  judgment,  not  according  to  its 
views  of  the  merits,  but  according  to  the  views  of  this  court,  or  to  compel  the  marshal  to 
execute  a  judgment  upon  property,  the  title  to  which  was  in  dispute,  ref^ed. 

Motion  for  a  mandamus^  to  be  directed  to  the  district  judge  of  the 
district  of  Louisiana,  there  having  been  no  rule  to  show  cause. 

Baldwin,  J.,  was  of  opinion  that,  in  a  cause  of  this  sort,  the  court 
ought  not  to  dispense  with  the  regular  course  of  proceedings,  by  the 
granting  and  service  of  a  rule  to  show  cause. 

Marshall,  C.  J.,  said,  that  the  grant  of  a  rule  to  show  cause  and 
the  service  thereof,  is  a  matter  in  the  discretion  of  the  court.     The 

court  may,  in  its  discretion,  grant  an  alternative  mamdamus^ 
[  *  572  ]  if  it  deems  it  more  conducive  to  public  *  justice,  and  to 

prevent  delays.  Here,  all  the  parties  express  themselves 
ready  to  proceed  in  the  cause.  The  district  judge  waives  any  formal 
rule  and  notice,  and  wishes  no  delay ;  and  states  his  readiness  now 
to  show  cause.  Under  such  circumstances,  all  the  purposes  of  a  rule 
to  show  cause  and  notice  are  accomplished,  and  there  is  no  necessity 
for  directing  such  a  rule  and  notice.  The  court,  therefore,  in  my 
opinion,  may  properly  proceed  at  once  to  the  hearing  of  the  cause, 
for  the  purpose  of  ascertaining  whether  a  mandanvm  ought  or  ought 
not  to  be  awarded. 

The  other  judges  concurred  in  the  opinion  of  the  chief  justice ;  and 
the  court  directed  the  motion  to  come  up  on  the  next  motion  day. 

The  motion  was  then  argued  on  its  merits,  by  BtUkr,  (attorney- 
general,)  and  JoneSj  for  the  motion.     Clay  and  Porter^  contra. 

[  *  692  ]       •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

The  petition  for  a  mandamus  states,  among  other  things, 
that  Christopher  Adams  of  Iberville,  in  Louisiana,  on  the  16th  day 
of  January,  1824,  at  New  Orleans,  executed  and  acknowledged  before 
a  notary  public,  a  mortgage  of  a  plantation,  called  the  Belle  Planta- 
tion, in  Iberville,  with  seventy  slaves,  for  securing  to  the  petitioners 
divers  sums  of  money,  amounting  to  $32,522.«H),  at  different  periods, 
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the  last  payment  to  fall  due  on  the  18th  day  of  January,  1829^  all 
bearing  interest  at  the  rate  of  seven  per  cent,  per  annum.  At  the 
time  of  executing  the  said  mortgage,  sundry  notes  were  also  given 
for  the  payment  of  the  same  sums  of  money. 

In  consequence  of  the  failure  of  the  said  Adams  to  pay  any  part 
of  the  said  debt,  application  was  made  to  the  Honorable  Thomas 
B.  Robertson,  then  judge  of  the  district  court  of  the  United  States 
for  the  eastern  district  of  Louisiana,  for  an  order  of  seizure  and  sale, 
who  granted  the  same,  in  the  following  words :  — 

<'  Let  the  mortgaged  premises,  set  forth  and  stated  in  the  plaintiff's 
petition,  be  seized  and  sold,  as  therein  prayed  for,  and  in  the  manner 
directed  by  law,  subject  to  the  payment  of  the  debts  of  the  plaintiff 
Thomas  B.  Robertson,  Judge  United  States  Eastern  district  of 
Louisiana." 

John  Nicholson,  the  marshal,  who  seized  the  mortgaged  property, 
and  advertised  the  same  for  sale,  was  stopped  by  a  writ  of  injunction, 
on  which  the  following  return  was  made :  "  Received  this  writ  of  in- 
junction this  18th  of  March,  1826,  and  served  a  copy  thereof,  and  of 
plaintiff's  petition,  on  Ripley  and  Conard ;  on  same  day  released  the 
property  at  suit  of  Life  and  Fire  Insurance  Company  of  New  York 
against  Christopher  Adams,  and  returned  into  court  the  20th  of 
March  instant" 

On  the  2d  day  of  May,  1826,  the  petitioners  entered  into  a  trans- 
action with  the  said  Christopher  Adams,  before  a  notary  public,  in 
which  it  was  stipulated,  that  the  injunction  be  dissolved,  and  in  which 
the  defendant  agreed  to  confess  judgment,  and  did  confess 
judgment,  on  all  the  notes  then  due.  *He  farther  stipulated  [  *  593  ] 
to  confess  judgment  on  the  residue  of  the  notes,  in  the  deed 
of  mortgage  mentioned,  as  tiiey  should  respectively  become  due, 
"  and  in  default  of  such  confession  of  judgment,  the  said  Christopher 
Adams  did,  by  the  said  transaction,  constitute  and  appoint  Henry 
Eckford,  president  of  the  Life  and  Fire  Insurance  Company,  or  his 
successor  in  office  for  the  time  being,  his  attorney  in  fact,  and  irrev- 
ocable, in  his  name  and  stead  to  appear  in  said  court  and  cause 
judgment  to  be  entered  up  against  him,  the  said  Adams,  for  each 
and  every  of  said  notes,  with  interest,  as  aforesaid,  whenever  the 
same  shall  arrive  at  maturity,  as  aforesaid."  And  the  said  Adams 
further  gave  to  the  said  Henry  Eckford  or  to  his  successor  in  office 
for  the  time  being,  attorney  as  aforesaid,  full  power  of  substitution  in 
the  premises. 

And  the  said  Life  and  Fire  Insurance  Company,  in 'consideration 
of  such  confession  of  judgment,  and  preserving  all  their  liens,  mort- 
gages, and  preferences  in  and  over  the  mortgaged  premises,  agreed  to 
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stay  execution  until  the  18th  day  of  January,  1829,  when  the  last 
note  would  arrive  at  maturity.  It  was  farther  agreed  that  this  trans- 
action shall  be  entered  upon  the  records  of  the  court  of  the  United 
States  for  the  eastern  district  of  Louisiana,  as  a  decree  of  said  court, 
and  shall  have  all  the  force  and  effect  as  though  it  were  entered  up 
in  open  court 

In  pursuance  of  this  transaction,  a  judgment  was  recorded  in  the 
said  district  court,  on  the  18th  of  May,  1826 ;  which  the  judge  died 
without  signing.  The  petitioners  then  transferred  their  interest  in 
the  said  debt  to  Josiah  Barker,  in  trust  for  the  Mercantile  Insurance 
Company  of*  New  York,  with  power  to  use  their  names  in  the  col- 
lection thereofl  In  the  instrument  of  transfer,  the  said  Life  and  Fire 
Insurance  Company  constituted  Josiah  Barker,  his  executors,  admin- 
istrators, and  assigns,  their  true  and  lawful  attorney  and  attorneys 
irrevocable,  in  their  names,  but  to  and  for  the  use  of  the  said  Mer- 
cantile Insurance  Company,  of  New  York,  to  pursue  and  enforce  in 
all  courts  and  places  whatever,  the  recovery  and  payment  of  the 
said  money. 

The  Honorable  Samuel  H.  Harper,  the  successor  of  the  Honorable 
Thomas  B.  Robertson,  having  refused  to  complete  the  said 
[  *  594  ]  judgment  of  his  predecessor,  by  signing  it;  a  *maindamus 
was  directed  by  this  court,  ordering  him  to  do  so,  in  compli- 
ance with  which  the  said  judgment  was  signed. 

The  judgment  is  in  these  words  :  — 

"  Life  and  Fire  Insurance  Company  of  New  York  v.  Christopher 
Adams. 

<<  In  this  case,  the  plaintiffs  having  filed  in  this  court  a  transaction. 
&c.,  <  it  is  therefore  ordered,  adjudged,  and  decreed  that,  in  pursuance 
of  said  transaction,  the  injunction  in  this  case  shall  be  dissolved ;  and 
it  is  further  ordered,  adjudged,  and  decreed  that  judgment  be  entered 
up  in  favor  of  the  plaintiff^  in  pursuance  of  said  transaction,  for  all 
the  notes  therein  specified,  which  have  become  due  and  payable,  with 
seven  per  cent,  interest  thereon,  &c.,  to  wit,  the  sum  of  $1,500,  &c.' 

'^  It  is  further  ordered,  adjudged,  and  decreed,  in  pursuance  of  the 
transaction  aforesaid,  that  whenever  any  of  the  notes  mentioned  in 
the  said  transaction  as  not  yet  arrived  at  maturity,  shall  become  due 
and  payable,  that  the  judgment  shall  be  entered  up  for  the  plaintiffs 
upon  all  and  every  of  the  said  notes  as  they  arrive  at  maturity,  &c. 

<'  It  is  further  ordered,  adjudged,  and  decreed,  that  there  shall  be  a 
stay  of  execution,  &cc.,  until  the  18th  day  of  January,  1829 ;  and 
that  if  the  amount  of  the  judgment  in  this  suit  is  not  then  paid,  &c., 
that  the  lands,  slaves,  and  movable  property  described  in  the  mortgage 
mentioned  in  the  plaintiff's  petition,  shall  be  sold  according  to  law, 
to  satisfy  the  judgment  in  the  premises." 
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Application  was,  at  the  same  time,  made  to  the  district  court,  to 
enter  a  further  judgment  for  the  notes  which  had  become  due  subse- 
quent to  the  16th  day  of  May,  1826,  which  was  refused. 

The  petitioners  insisted  on  their  right  to  require  a  judgment  for  the 
whole  sum,  under  the  irrevocable  power  given  to  confess  it ;  but  the 
judge  declared  that  without  notice  to  the  defendants,  he  would 
permit  no  further  judgment  to  be  entered. 

The  petition  states  at  large  the  different  views  entertained  by  the 
judge  and  the  petitioners  on  the  application.  At  length  the  follow- 
ing rule  was  entered. 

"  Life  and  Fire  Insurance  Company  of  New  York  v.  Christopher 
Adams. 

"  On  motion  of  Greorge  Eustis,  counsel  for  the  plaintiffs, 
on  *  filing  all  the  notes  referred  to  in  the  transaction  on  file,  [  *  695  ] 
it  is  ordered,  in  pursuance  of  the  mandamus  of  the  supreme 
court  of  the  United  States,  requiring  the  honorable  judge  of  this 
court  to  sign  the  judgment  rendered  in  the  premises  and  to  order  ex- 
ecution to  issue,  that  execution  do  issue  for  the  whole  amount  of  the 
judgment" 

Under  this  rule  an  execution  was  issued  for  the  whole  sum  claimed 
on  all  the  notes,  without  any  direction  that  it  should  be  first  levied  on 
the  mortgaged  property.  On  this  account,  the  marshal,  by  order  of 
the  plaintiff's  attorney,  returned  it  unexecuted,  and  a  new  execution 
was  demanded. 

In  consequence  of  the  refusal  of  Judge  Harper  to  enter  judgment 
for  the  residue  of  the  notes,  Josiah  Barker  caused  a  paper  to  be  read 
in  open  court,  in  which,  as  successor  to,  and  as  having  entire  control 
over  the  said  notes,  and  in  virtue  of  fuU  and  irrevocable  powers  firom 
the  Life  and  Fire  Insurance  Company  of  New  York,  he  did,  in 
behalf  of  the  defendant,  Christopher  Adams,  by  virtue  of  the  com- 
promise entered  into  between  him  and  Josiah  Barker,  agent  for  the 
said  Life  and  Fire  Insurance  Company,  on  the  2d  of  May,  1826, 
confirmed  by  decree  of  this  court,  confess  judgment  on  all  the  said 
notes ;  which  confession  he  requested  might  be  entered  on  the  clerk's 
minutes.  The  judge  refased  to  allow  the  entry,  without  notice  to 
the  opposite  party ;  but  offered  to  grant  a  rule  requiring  the  defend- 
ants to  show  cause  why  the  judgment  should  not  be  entered.  This 
rule  being  declined,  the  judge  permitted  the  confession  to  be  filed, 
subject  to  all  legal  exceptions.  An  execution  for  the  whole  sum  was 
thereupon  issued,  which  was  accompanied  by  a  letter  firom  Josiah 
Barker  to  the  marshal,  requesting  him  to  give  notice  to  Christopher 
Adams,  and  to  Nathaniel  Cox,  the  provisional  syndic  of  the  estate  of 
the  said  Adams,  who  had  become  insolvent,  that  he,  the  marshal, 
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considered  himself  in  possession  of  the  property  in  virtue  of  the  for- 
mer seizure,  and  should  proceed  to  sell  the  same ;  should  the  maxshal 
refuse  to  do  this,  the  marshal  was  required  to  seize  the  property  and 
to  sell  it,  by  virtue  of  the  execution  then  in  his  hand. 

Supposing  from  the  proceedings  of  the  court  in  a  similar  case,  in 
which  also  he  was  counsel,  that  the  execution  issued  in  this  case 
would  be  quashed,  and  the  said  marshal  having  refused  to 
[  *  596  ]  proceed  without  indemnity  against  the  estate  of  *  Christo- 
pher Adams,  which  had  been  surrendered  under  the  insolvent 
law  of  Louisiana,  the  said  Josiah  Barker  requested  the  marshal  to 
return  this  second  execution. 

On  the  30th  of  April,  1834,  a  new  execution  was  issued  on  the 
judgment  of  the  18th  of  May,  1826,  to  be  levied  on  the  mortgaged 
property  in  whosever  hands  it  might  be  found. 

The  marshal  refused  to  execute  this  writ,  further  than  by  giving 
notice  thereof  to  Nathaniel  Cox,  the  provisional  syndic  for  the  cred- 
itors of  Christopher  Adams ;  whereupon  a  petition  was  presented  to 
the  Hon.  Samuel  H.  Harper,  praying  the  interposition  of  the  court 
by  commanding  the  marshal  to  sell  the  mortgaged  premises  without 
requiring  any  bond  of  indemnity ;  or  by  granting  a  rule  requiring  the 
marshal  to  show  cause  why  he  should  not  be  attached  for  contempt 
of  the  court,  in  disobeying  or  refusing  to  execute  its  mandate. 

The  rule  was  granted  before  the  time  for  returning  the  execution 
had  elapsed,  and  was  therefore  discharged,  whereupon  the  marshal 
made  the  following  return  :  — 

"May  1,  1834. 

"  Gave  notice  of  the  seizure  to  Nathaniel  Cox,  Esquire,  provisional 
syndic  of  C.  Adams,  the  defendant,  the  property  having  been  previ- 
ously surrendered  by  him  to  his  creditors,  and  accepted  by  the  court 
of  the  fourth  judicial  district  of  the  State  of  Louisiana,  and  placed 
under  the  charge  and  control  of  N.  Cox,  Esquire,  as  provisional 
syndic  thereof.  The  further  execution  of  this  writ  could  not  be 
effected. 

"  Returned  19th  of  May,  1834. 

"  John  Nicholson,  U.  S,  Marshal*' 

On  the  succeeding  day  a  new  rule  was  ^.warded  against  the  mar- 
shal, who  appeared  on  the  return  day  thereof,  and  showed  for  cause 
against  it  his  return  on  the  writ  as  recited  above. 

After  solemn  argument,  the  judge  determined  the  return  of  the 
marshal  that  he  found  the  property  in  the  hands  of  others,  was  primd 
facie  evidence  that  it  belonged  to  others ;  and  that  he  should  not 
require  the  marshal  to  take  the  responsibility  of  enforcing  the  execu- 
tion without  indemnity. 
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On  the  27th  of  May,  application  was  made  to  the  judge, 
to  *  sign  the  confession  of  judgment,  filed  by  Josiah  Barker  [  *  597  ] 
in  the  name  of  Christopher  Adams,  on  the  10th  of  March, 
subject  to  all  legal  exceptions,  due  notice  of  the  filing  thereof  having 
been  served  on  Christopher  Adams  and  Nathaniel  Cox;  but  the 
judge  refused  to  sign  the  same,  saying  that  it  was  not  a  judgment 
of  the  court 

The  petitioners,  conceiving  that  they  are  entitled  to  have  the  exe- 
cution issued  on  the  30th  day  of  April,  1834,  enforced  against  the 
mortgaged  premises  by  the  marshal  of  the  United  States,  and  to 
have  a  further  execution  for  the  balance  of  their  aforesaid  claim ; 
either  by  the  authorify  of  the  aforesaid  mandamus^  or  by  having  the 
aforesaid  confession  of  the  10th  of  March  last,  signed ;  or  by  virtue 
of  the  original  order  of  seizure  and  sale  or  otherwise,  pray  a  further 
writ  of  mandamus,  directed  to  Samuel  H.  Harper,  judge  of  the  district 
court  of  the  United  States  for  the  eastern  district  of  Louisiana  ;  and 
if  necessary,  also  to  John  Nicholson,  marshal  of  the  said  court ;  or 
otherwise  direct  such  a  course  of  proceeding  as  will  secure  the  due 
execution  of  the  mundamms  heretofore  granted  by  this  court,  and  afford 
them  such  other  relief  as  they  may  be  entitled  to  in  the  premises. 

Judge  Harper  appeared  by  his  counsel,  and  showed  for  cause 
against  issuing  the  mamdamus  for  which  application  was  made : — 

That  in  obedience  to  a  mamdamus  issued  by  the  supreme  court  of 
the  United  States,  he  did,  on  the  7th  day  of  March,  1834,  sign  a 
judgment  entered  in  this  cause  by  his  predecessor  in  office,  on  the 
18th  day  of  May,  1826,  and  directed  that  execution  should  issue 
thereon.  This  was  a  specific  judgment  for  the  amount  of  all  the 
notes  which  had  then  become  due,  and  which  were  enumerated  in  a 
transaction  between  the  parties  then  committed  to  record.  It  was  stip- 
ulated in  this  act  of  compromise,  on  which  the  judgment  was  entered, 
that  the  defendant,  Christopher  Adams,  should  confess  judgment  on 
each  of  the  remaining  notes  as  it  should  fall  due ;  and  in  default  of 
such  confession,  he  consented  that  Henry  Eckford,  president  of  the 
Life  and  Fire  Insurance  Company,  or  his  successor  in  office  for  the 
time  being,  should  appear  in  court  and  cause  judgment  to  be  entered 
against  the  defendant  No  confession  of  judgment  has  been  entered, 
nor  has  any  judgment  been  rendered  on  any  one  of  the  said 
notes.  When  the  judgment  *  of  the  18th  of  May,  1826,  was  [  •698  ] 
signed,  Josiah  Baker,  agent  for  the  plaintiffs,  offered  to  confess 
judgment  in  the  name  and  on  behalf  of  Christopher  Adams  for  the 
residue  of  the  note3.  The  court  refused  to  receive  this  confession  for 
the  following  reasons :  The  plaintiffs,  instead  of  causing  judgment 
to  be  confessed,  in  conformity  with  the  stipulation  contained  in  the 
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transaction,  appear  to  have  abandoned  their  original  suit  No  step 
was  taken  until  the  13th  of  April,  1829,  after  all  the  notes  had  become 
due,  when  a  new  suit  was  instituted  by  the  Mercantile  Insurance 
Company  of  New  York,  to  whom  the  claim  had  been  assigned,  to 
recover  the  whole  amount  due,  including  the  judgment  of  the  18th 
of  May,  1826.  The  defendant  filed  an  answer,  charging  the  plaintiffs, 
among  other  things,  with  usury ;  upon  which  they,  on  the  12th  of 
January,  1831,  suffered  a  nonsuit ;  when,  after  this  proceeding,  the 
agent  for  the  plaintiffs  offered  to  confess  judgment  in  the  name  of  the 
defendant,  no  notice  of  this  intended  confession  had  been  given  to 
the  defendant,  and  a  rule  upon  him  to  show  cause  against  the  judg- 
ment,  was  declined  by  the  plaintiffs.  Had  the  person  offering  to 
confess  judgment  even  been  the  regularly  constituted  attorney  of  the 
defendant,  there  would  have  been,  under  all  the  circumstances  of  the 
case,  some  objection  to  receiving  his  confession  without  notice.  But 
he  was  not  the  regular  attorney.  In  the  transaction  of  the  2d  of 
May,  1826,  Christopher  Adams  stipulated  to  confess  judgment  on  all 
the  notes  as  they  should  become  due,  "  and  in  default  of  such  con- 
fession, he  constituted  and  appointed  Henry  Eckford,  president  of 
the  Life  and  Fire  Insurance  Company,  or  his  successor  in  office  for 
the  time  being,  his  attorney  in  fact,  and  irrevocable,  in  his  name  and 
stead,  to  appear  in  court  and  cause  judgment  to  be  entered  up,"  &c ; 
and  the  said  Adams  further  gave  to  the  said  Henry  Eckford,  presi- 
dent as  aforesaid,  or  to  his  successor  in  office  for  the  time  being, 
attorney  as  aforesaid,  full  power  of  substitution  in  the  premises,  &c. 
Josiah  Barker  is  not  the  substitute  of  Henry  Eckford,  or  his  successor 
in  office  for  the  time  being. 

The  permission  to  file  this  paper,  subject  to  all  legal  exceptions, 
did  not  convert  it  into  a  confession  of  judgment  by  the  defendant  or 
his  attorney,  nor  could  the  mere  notice  that  such  a  paper  was  filed 
add  to  its  efficacy,  there  being  no  day  fixed  for  contesting 
[  *  599  i  it  The  transfer  of  the  claim  to  Josiah  Barker,  *in  trust  for 
the  Mercantile  Company  of  New  York,  does  not  substitute 
him  for  Henry  Eckford,  or  his  successor  in  office  for  the  time  being. 

If  either  the  mortgage  acknowledged  before  the  notary,  or  the 
transaction  of  the  22d  of  May,  1826,  had  itself  the  force  of  a  judg- 
ment, no  ma/ndamus  would  be  required  to  order  the  rendition  of  a 
new  judgment;  but  these  documents  require  judicial  action  to  make 
them  operative. 

It  is  a  circumstance  which  ought  to  suggest,  and  which  has  sug- 
gested circumspection  in  the  proceedings  to  be  taken  in  this  cause, 
that  though  the  judgment  was  recorded  in  May,  1826,  and  Judge 
Robertson  died  late  in  1828,  and  held  several  courts  in  the  mean 
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time,  yet  he  never  signed  this  judgment;  nor  was  any  application 
made  to  him  for  judgment  on  the  notes  which  afterwards  fell  due 
during  his  life,  though  they  amounted  to  six  or  seven. 

In  showing  cause  against  a  mandamiis  to  compel  the  marshal  to 
levy  an  execution  on  the  mortgaged  property  wherever  it  may  be 
found,  Judge  Harper  observes,  that  after  the  emanation  of  the  exe- 
cution, Josiah  Barker  addressed  a  petition  to  the  court,  stating  many 
facts  connected  with  the  execution,  and  complaining  that  the  mar- 
shal refused  to  enforce  it  without  being  indemnified,  and  praying  for 
a  rule  requiring  him  to  show  cause  why  he  should  not  be  attached 
for  contempt  in  disobeying  the  mandate  of  the  court  The  rule  was 
granted. 

The  marshal  returned,  "  That  he  had  given  notice  of  seizure  to 
Nathaniel  Cox,  provisional  syndic  of  Christopher  Adams,  the  defend- 
ant ;  the  property  having  been  previously  surrendered  by  him  to  his 
creditors,  and  accepted  by  the  court  of  the  fourth  judicial  district  of 
the  State  of  Louisiana,  and  placed  under  the  charge  and  control  of 
Nathaniel  Cox,  as  provisional  syndic  thereof;  the  further  execution 
of  the  writ  could  not  be  effected."    • 

Accompanying  this  return  was  the  following  letter :  — 

**  John  Nicholson,  Esq.,  marshal. 

"  Dear  Sir :   As  counsel  for  N.  Cox,  syndic  of  the  creditors  of 
Christopher  Adams,  I  am  authorized  to  notify  you,  that  any  attempt 
to  seize  the  property  in  his  hands,  at  the  suit  of  the  Life 
•  and  Fire  Insurance  Company,  will  be.  resisted,  and  that  [  *  600  ] 
you  will  proceed  therein  at  your  peril. 

•   "  Respectfully,  G.  Strawbridgb." 

The  court  was  restrained  from  entering  into  any  inquiry  in  whom 
the  property  was  vested,  by  the  considerations,  that  the  creditors  who 
claimed  it  were  not  before  the  court,  and  could  not  be  brought  before 
it  on  a  rule  upon  the  marshal.  The  trustee  for  the  Mercantile  Com- 
pany of  New  York,  contended  that  the  property  still  remained  in 
possession  of  the  marshal,  under  the  order  of  seizure  granted  by 
Judge  Robertson ;  but  the  court  was  of  opinion  that  such  presump- 
tion would  be  extravagant,  inasmuch  as  the  injunction  continued  in 
force  for  more  than  eight  years ;  for,  though  dissolved  in  terms  by 
the  judgment  of  May,  1826,  that  judgment,  by  the  laws  of  Louisiana, 
had  no  force  until  it  was  signed  in  pursuance  of  the  mcmdamus  of 
the  supreme  court.  In  addition  to  this,  it  appears,  from  the  return 
of  the  marshal,  that  the  property  was  released  on  receiving  the 
injunction. 
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The  judge  also  conceived,  that  by  a  fair  construction  of  the  trans- 
action of  the  2d  of  May,  1826,  the  plaintiffs  must  be  understood  to 
have  agreed  to  discontinue  their  suit,  in  consideration  of  the  dissolu- 
tion of  the  injunction ;  as  a  prosecution  of  the  suit,  after  the  dissolu- 
tion of  the  injunction,  was  not  within  the  intention  of  the  parties. 
He  was  also  of  opinion,  that  the  property  being  found  in  possession 
of  a  third  party,  is  no  primd  facie  evidence  that  it  belonged  to  that 
third  party ;  but  that  this  was  a  question  which  could  not  be  investi- 
gated, on  a  rule  against  the  marshal,  in  the  absence  of  the  party 
interested.  He  was  also  of  opinion  that  the  marshal,  not  being  in- 
demnified, and  proceeding  at  his  peril,  ought  to  be  governed  by  his 
own  judgment;  and  would  make  himself  personally  liable  to  the 
creditors  of  Adams,  if  they  should,  thereafter,  establish  their  right  to 
the  property  ceded  to  them.  This  liability  has  been  established  by 
the  supreme  court  of  Louisiana  against  this  very  marshal,  in  which 
the  court  said,  ^^  that  if  acting  in  his  capacity  as  marshal,  he  wrongs 
a  citizen  of  a  State,  he  is  individually  answerable,  and  in  her  courts." 
In  another  case  judgment  was  given  against  the  same  mar- 
f  *  601  ]  shal  for  the  amount  *  oT  money  made  by  him  on  an  execu- 
tion, issued  out  of  the  district  court  of  the  United  States, 
under  which  he  had  seized  and  sold  property  in  the  hands  of  the 
syndic  of  the  debtor.  The  judge  adds  that  he  has  never  thought  it 
his  duty  to  compel  the  officers  of  the  court  to  perform  acts  for  the 
Denefit  of  others,  which  might  work  their  own  ruin. 

Counsel  have  given  more  precision  to  the  general  application  of 
the  petitioners,  by  presenting  five  separate  and  alternative  prayers 
for  a  mandamus  commanding  a  particular  thing;  each  application 
founded  on  the  rejection  of  that  which  precedes  it. 

The  first  is  for  such  an  execution  as  that  which  was  issued  on  the 
12th  of  March,  1834,  at  the  instance  of  the  plaintiffs,  being  an  execu- 
tion for  the  amount  of  all  the  notes  secured  by  the  mortgage  and 
transaction  in  the  petition  mentioned,  to  be  levied  on  the  mortgaged 
property ;  but  if  not  sufficient,  then  on  the  property  generally  of  the 
said  Christopher  Adams,  whereof  he  was  owner  on  the  18th  day  of 
May,  1826,  into  whose  hands  soever  the  same  may  have  come. 

The  applicant  does  not  inform  us  whether  the  execution  is  to  be 
issued  on  the  judgment  entered  by  Judge  Robertson  and  signed  by 
Judge  Harper,  or  on  the  confession  made  by  Josiah  Barker,  in  the 
name  of  Christopher  Adams,  on  the  10th  day  of  March,  1884. 

Judge  Harper  has  shown  for  cause  against  an  execution  for  the 
whole  debt,  on  the  judgment  entered  by  Judge  Robertson  on  the  18th 
day  of  May,  1826,  that  the  whole  debt  was  not  then  due,  and  that  the 
judgment,  in  its  terms,  comprehends  that  portion  of  the  debt  only  which 
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was  actusdly  due.  He  shows  for  cause  against  any  execution  found- 
ed on  the  paper  delivered  by  Josiah  Barker  on  the  10th  day  of  March, 
1834,  that  Josiah  Barker  exhibited  no  power  of  attorney  from  Chris- 
topher Adams,  and  showed  no  right  to  personate  him.  That  the 
court  did  not  receive  his  confession  as  the  confession  of  Christopher 
Adams,  nor  enter  any  judgment  upon  it.  Of  consequence,  that  act 
cannot  warrant  an  execution  of  any  description. 

The  record,  we  think,  verifies  ttysse  statements 

If  the  cause  shown  against  a  mandamus  to  issue  such  a  writ  of  ex- 
ecution as  is  asked,  or  the  judgment  in  its  present  state  be  deemed 
sufficient,  then  the  petitioners  ask  for  a  mandamas  com- 
manding *the  judge  to  amend  such  judgment,  by  extend-  [  •602  ] 
ing  the  terms  thereof,  so  as  to  make  the  same  absolute 
upon  all  the  notes  and  sums  of  money  enumerated  in  the  original 
transaction,  &c. 

To  extend  the  judgment  to  subjects  not  comprehended  within  it, 
is  to  make  a  new  judgment.  This  court  is  requested  to  issue  a 
mandamus  to  the  court  for  the  eastern  district  of  Louisiana,  to  enter 
a  judgment  in  a  cause  supposed  to  be  depending  in  that  court ;  not 
according  to  the  opinion  which  it  may  have  formed  on  the  matter  in 
controversy,  but  according  to  the  opinion  which  may  be  formed  in 
this  court  on  the  suggestions  of  one  of  the  parties.  This  court  is 
asked  to  decide  that  the  merits  of  the  cause  are  with  the  plaintiffs, 
and  to  command  the  district  court  to  render  judgment  in  their  favor. 
It  is  an  attempt  to  introduce  the  supervising  power  of  this  court  into 
a  cause  while  depending  in  an  inferior  court,  and  prematurely  to  de- 
cide it.  In  addition  to  the  obvious  unfitness  of  such  a  procedure,  its 
direct  repugnance  to  the  spirit  and  letter  of  our  whole  judicial  sys- 
tem cannot  escape  notice.  The  supreme  court,  in  the  exercise  of  its 
ordinary  appellate  jurisdiction,  can  take  cognizance  of  no  case  untU 
a  final  judgment  or  decree  shall  have  been  made  in  the  inferior  court 
Though  the  merits  of  the  cause  may  have  been  substantiaHy  decided, 
while  any  thing,  though  merely  formal,  remains  to  be  done,  this  court 
cannot  pass  upon  the  subject  K  from  any  intermediate  stage  in  the 
proceedings  an  appeal  might  be  taken  to  the  supreme  court,  the  ap- 
peal might  be  repeated  to  the  great  oppression  of  the  parties.  So  if 
this  court  might  interpose  by  way  of  mandamus  in  the  progress  of  a 
cause,  and  order  a  judgment  or  decree,  a  writ  of  error  might  be 
brought  to  the  judgment,  or  an  appeal  prayed  from  the  decree ;  and 
a  judgment  or  decree  entered  in  pursuance  of  a  mandamus  might 
be  afterwards  reversed.  Such  a  procedure  would  subvert  our  whole 
system  of  jurisprudence. 

The  iMjmdamus  ordered  at  the  last  term,  directed  the  performance 
VOL.  XI.  42 
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of  a  mere  ministerial  act.  In  delivering  its  opinion,  the  court  said . 
''On  a  mandamus^  a  superior  court  will  never  direct  in  what  manner 
the  discretion  of  an  inferior  tribunal  shall  be  exercised ;  but  they  will, 
in  a  proper  case,  require  the  inferior  court  to  decide."  To 
[  *  603  ]  order  the  district  court  to  give  •judgment  for  the  plaintiffs,  is 
''to  direct  in  what  manner  its  discretion  shall  be  exercised." 

Sufficient  cause  is  shown  against  granting  this  prayer. 
'  In  the  event  of  this  prayer  being  rejected,  the  court  is  asked  to 
award  a  mandamus  to  the  district  judge,  commanding  him  to  con- 
summate the  interlocutory  part  of  the  said  judgment,  by  entering 
and  signing  final  judgment  upon  and  for  all  the  notes  and  sums  of 
money  mentioned  in  the  transaction  aforesaid  as  not  being  then  due, 
and  thereupon  to  issue  such  execution,  &c. 

This  prayer  does  not  vary  substantially  from  its  predecessor.  It 
requires  the  same  interference  of  the  supreme  court  in  the  proceed- 
ings of  the  inferior  court  while  in  progress,  and  the  same  direction 
how  its  discretion  shall  be  exercised.  It  requires  a  direction  to  the 
district  court  to  give  judgment  for  one  of  the  parties,  and  prescribes 
the  party  for  which  it  shall  be  given.  The  cause  shown  against 
*gmnting  the  preceding  prayer  applies  equally  to  this. 

Should  this  last  prayer  also  be  rejected,  tiie  court  is  next  asked  to 
award  a  TMmdamus  commanding  the  district  judge  to  compel  the 
marshal  duly  to  execute  such  process  as  may  be  issued,  notwith- 
standing the  cession  of  the  estate  of  the  said  Adams,  and  the  appoint- 
ment of  a  provisional  syndic  thereof.  It  is  the  duty  of  the  marshal 
to  execute  all  process  which  may  be  placed  in  his  hands ;  but  he 
performs  this  duty  at  his  peril,  and  under  the  guidance  of  law.  He 
must,  of  course,  exercise  some  judgment  in  its  performance.  Should 
he  fail  to  obey  the  exigit  of  the  writ  without  a  legal  excuse,  or  should 
he,  in  obeying  its  letter,  violate  the  rights  of  others,  he  is  liable  to  the 
action  of  the  injured  party. 

In  the  patticular  case  in  which  the  creditor  asks  for  a  mnndamus  to 
the  district  judge  to  compel  the  officer  to  seize  and  sell  the  property 
mentiojied  in  the  writ,  that  property  is  no  longer  in  possession  of  the 
debtor  against  whom  the  process  is  directed;  but  has  been  trans- 
ferred by  law  to  other  persons,  who  are  directed,  by  the  same  law,  in 
what  manner  they  are  to  dispose  of  it.  To  construe  this  law,  or  to 
declare  the  extent  of  its  obligation,  the  questions  must  be  brought 
before  the  court  in  proper  form,  and  in  a  case  in  which  it  can  take 
jurisdiction.  This  case,  so  far  as  it  is  before  any  judicial  tribunal, 
is  depending  in  a  district  court  of  the  United  States,  and 
[  •  604  ]  perhaps  *  in  a  state  court  of  Louisiana.  The  supreme  court 
of  the  United  States  has  no  original  jurisdiction  over  it,  and 
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cannot  exercise  appellate  jurisdiction  previous  to  a  final  judgment  or 
decree,  further  than  to  order  acts,  purely  ministerial,  which  the  duty  of 
the  district  court  requires  it  to  perform.  This  court  cannot,  in  the  pres- 
ent condition  of  the  case,  construe  judicially  the  laws  which  govern 
it,  or  decide  in  whom  the  property  is  vested.  In  so  doing,  it  would 
intrude  itself  into  the  management  of  a  case  requiring  all  the  dis- 
cretion of  the  district  judge,  and  usurp  his  powers. 

The  mamdamus  clinnot  be  granted  as  prayed. 

The  5th  prayer  asks  a  mcmdamus  requiring  the  judge  to  compel 
the  marshal  to  execute  the  writ  of  execution  heretofore  issued,  on 
the  30th  of  April,  1884,  on  the  said  judgment,  for  the  amount  of  the 
notes  of  the  said  Adams,  due  on  the  16th  of  May,  1826,  notwith- 
standing the  cession  and  other  matters  mentioned  by  the  marshal  in 
the  return  thereof. 

This  prayer  differs  from  that  which  preceded  it  only  in  the  amount 
for  which  the  execution  is  to  issue.  So  far  as  respects  the  interfer- 
ence of  the  supreme  court  in  construing  laws  not  regularly  before  it, 
and  controlling  the  discretion  of  the  district  court,  they  stand  on  pre- 
cisely the  same  principle.  The  objections,  therefore,  which  were 
stated  to  granting  the  4th  prayer,  apply  equally  to  the  5th. 

The  court  cannot  grant  a  mcmdamus  ordering  the  district  court  to 
perform  any  one  of  the  specific  acts  which  have  been  stated  in  the 
petition,  or  in  the  more  particular  application  contained  in  the  stato- 
ment  presented  by  counsel. 

Though  the  supreme  court  will  not  order  an  inferior  tribunal  to 
render  judgment  for  or  against  either  party,  it  will,  in  a  proper  case, 
order  such  court  to  proceed  to  judgment.  Should  it  be  possible,  that 
in  a  case  ripe  for  judgment,  the  court  before  whom  it  was  depending 
could,  perseveringly,  refuse  to  terminate  the  cause,  this  court,  with- 
out indicating  the  character  of  the  judgment,  would  be  required  by 
its  duty  to  order  the  rendition  of  some  judgment ;  but,  to  justify  this 
mandate,  a  plain  case  of  refusing  to  proceed  in  the  inferior  court 
ought  to  be  made  out  In  Ex  parte  Bradstreet,  8  Pet.  690,  this  court 
said :  ^  We  have  only  to  say,  that  a  judge  must  exercise  his  discre- 
tion in  those  intermediate  proceedings  which  take  place  be- 
tween *  the  institution  and  trial  of  a  suit ;  and  if,  in  the  per-  [  *  605  ] 
formance  of  this  duty,  he  acts  oppressively,  it  is  not  to  this 
court  that  application  is  to  be  made. 

<<  A  m^mdamfiiSy  or  a  rule  to  show  cause,  is  asked  in  the  case  in 
which  a  verdict  has  been  given,  for  the  purpose  of  ordering  the  judge 
to  enter  up  judgment  upon  the  verdict  The  affidavit  itself  shows 
that  judgment  is  suspended  for  the  purpose  of  considering  a  motion 
which  has  been  made  for  a  new  trial.     The  verdict  was  given  at  the 
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last  term ;  and  we  understand  it  is  not  unusaal  in  the  State  of  New 
York  for  a  judge  to  hold  a  motion  for  a  new  trial  imder  advise- 
ment till  the  succeeding  term.  There  is  then  nothing  extraordinary 
in  the  fact,  that  Judge  Conklin  should  take  time  till  the  next  term  to 
decide  on  the  motion  for  a  new  trial." 

In  the  case  now  under  consideration,  no  application  is  made  for  a 
mandamus  directing  the  court  generally  to  proceed  to  judgment. 
The  petitioners  require  a  mandanmSy  ordering  the  judge  to  render  a 
specific  judgment  in  their  favor.  It  is  not  even  shown  that  the  case  - 
IS  in  a  condition  for  a  final  judgment ;  nor  is  it  shown  that  the  judge 
is  unwilling  to  render  one.  The  contraxy  may  rather  be  inferred 
from  his  readiness  to  grant  a  rule  on  the  defendant,  requiring  him  to 
show  cause  why  judgment  should  not  be  rendered.  In  a  case  of  such 
long  standing,  where  it  is  more  than  possible  the  defendant  might  not 
be  in  court ;  where  judgment  is  asked  on  a  confession  made  by  the 
agent  of  the  plaintiffs,  professing  to  be  the  attorney  of  the  defendant ; 
the  judge  may  be  excused  for  requiring  that  notice  shotlld  be  given 
to  the  defendant. 

The  rule  is  discharged. 

M'Lean,  J.     I  concur  with  the  opinion  which  has  been  delivered. 

At  first,  I  was  inclined  to  think  that,  under  the  general  prayer  for  re- 
lief, the  court  might  award  a  mandamus  directing  the  district  judge  to 
enter  a  judgment  in  the  case.  Not  that  this  court,  on  a  mandamus^ 
should  cUrect  the  district  court  to  enter  a  judgment  in  behalf  of  either 
party ;  but  that,  in  the  due  exercise  of  its  discretion,  it  should  proceed 
to  render  a  judgment  in  the  case,  in  order  that  such  judgment  might 

be  brought  before  this  court  for  revision,  by  writ  of  error. 
[  *  606  ]  *  But  as  there  is  no  specific  prayer  for  a  fnandamusj  on 
the  ground  that  the  court  has  refused  to  give  a  judgment-,  I 
am  content,  as  it  involves  a  mere  question  of  practice,  to  agree  with 
my  brother  judges,  that  a  prayer  that  this  writ  must  point  out  speci- 
cally  the  ground  of  the  application. 

Whatever  effect  the  insolvent  law  of  Louisiana  may  have  to  devest 
the  jurisdiction  of  a  state  court,  where  the  property  of  a  defendant  is 
transferred  to  the  syndic ;  such  cannot  be  the  effect  on  the  jurisdic- 
tion of  a  court  of  the  United  States.  No  state  law,  or  proceedings 
under  a  state  law,  can  devest  a  court  of  the  United  States  of  juris- 
diction. And  in  this  case,  I  can  entertain  no  doubt  that  the  district 
court,  having  jurisdiction,  may  proceed  to  a  final  judgment.  Whether 
an  execution,  issued  upon  such  judgment,  may  be  levied  upon  the 
property  in  the  hands  of  the  syndic,  presents  a  question  which 
depends  upon  very  different  principles. 

13  P.  279;  14  P.  599.  614. 
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Charlotte  Dyb  Owings  and   Frances  T.  D.  Owinos,  Plaintif!s 
in  Error,  v.  James  F.  Hull. 

9  P.  607. 

A  judgment  in  faTor  of  heirs,  against  a  purchaser  of  property  of  a  deceased  person  from 
executors,  is  not  evidence  in  an  action  by  the  purchaser  against  the  executors,  to  recover 
back  the  purchase-money,  except  to  show  a  recovery  by  paramount  title. 

The  circuit  court  sitting  in  Maryland  is  bound  to  take  judicial  notice  of  the  laws  of  Louisiana. 

When  an  act  is  done  before  a  notary  in  Louisiana,  the  original  remains  with  him,  and  a 
copy,  by  him  certified,  is  admissible  in  evidence. 

The  original  letters  testamentary  remaining  in  the  office  of  ihe  register,  a  sworn  copy  is 
evidence. 

An  authority  to  an  agent  to  sell  property  does  not  empower  him  to  depart  from  the  law  in 
making  the  title,  and  if  he  does  so,  and  the  title  fails  for  that  cause,  the  principal  is  not 
liable  to  refund  the  purchase-money. 

Error  to  the  circuit  court  of  the  United  States  for  the  district 
of  Maryland.     The  case  is  stated  in  the  opinion  of  the  court. 

Johnson,  for  the  plaintiffs. 

Williams,  contra. 

Story,  J.,  delivered  the  opinion  of  the  court 

•  "  The  original  suit  is  an  action  of  assumpsit  brought  by  [  *  609  ] 
the  defendant  in  error  against  the  plaintiffs  in  error  (the 
original  defendants) ;  the  declaration  Containing  the  money  country 
an  insimul  computassent  and  a  special  count,  as  for  a  deceit  in  the 
title  upon  a  sale  of  certain  slaves. 

"  Upon  the  trial  under  the  general  issue,  the  facts  appeared  as  fol- 
lows :  Mrs.  Van  Pradelles,  a  sister  of  the  plaintiffs  in  error,  being  at 
New  Orleans  in  July,  1813,  made  her  will,  describing  herself  to  be  of 
Baltimore  county,  in  the  State  of  Maryland,  and  thereby  bequeathed 
her  estate,  equally,  among  her  children  named  in  the  will,  and  ap- 
pointed the  plaintiffs  in  error  executrixes  of  her  will.  She  imme- 
diately after  sailed  from  New  Orleans,  bound,  as  is  supposed,  for 
Baltimore*  and  has  never  since  been  heard  of.  In  May,  1815,  the 
plaintiffs  proved  the  will  in  the  orphans'  court  of  Baltimore  county, 
and  took  administration  of  the  estate.  The  property  of  Mrs.  Van 
Pradelles,  at  New  Orleans,  consisted  of  real  and  personal  estate, 
and  among  other  things,  of  some  slaves ;  and  in  January,  1816,  the 
executrixes  gave  a  power  of  attorney  to  John  K.  West,  of  New  Or- 
leans, to  receive  and  give  receipts,  &c.,  for  all  the  goods,  &c.,  belong- 
ing to  the  estate,  to  receive  all  sums  of  money,  &c.,  and  particularly 
*  to  cause  such  proceedings  to  be  instituted,  as  may  be  necessary  to 
effect  a  sale  of  the  whole  real  and  personal  estate  of  which  C.  D. 
Van  Pradelles,  the  testatrix,  was  seised  or  possessed  at  the  time  of 
43* 
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her  death,  and  to  execute,  &c.,  a  good  and  sufficient  deed,  &c.,  in  the 
name  of  the  executrixes,  for  the  purpose  of  transferring  all  the  right 
and  title  of  the  heirs  of  the  testatrix  therein  or  thereto,  to  the  pur- 
chaser of  the  said  estate ;  and  genersdly  to  do,  negotiate,  and  perform 
all  other  acts,  matters,  and  things  in  the  premises^  that  circumstances 
may  require,  as  well  judicially  as  extraF-judicially,  for  the  effectual 
settlement  of  the  estate,  &c.'  West,  in  January,  1817,  obtained 
from  the  court  of  probates  of  the  parish  of  New  Orleans,  letters  tes- 
tamentary, authorizing  him  to  collect  the  goods  and  effects  of  the 
testatrix,  and  to  make  a  just  inventory  thereof,  and  to  do  all 
[  •610  ]  other  lawful  acts  as  attorney  in  fact  of  *the  executrixes. 
In  February,  1817,  West  sold  the  slaves  in  question  belong- 
ing to  the  estate,  to  Hull,  the  defendant  in  error,  for  $1,800,  by  a 
bill  of  sale,  duly  executed  before  a  notary  in  New  Orleans.  $1,350, 
part  of  the  consideration  money,  was  duly  paid  to  West,  who  after- 
wards failed  in  1819 ;  but  it  did  not  appear  in  the  evidence  that 
any  part  of  the  money  had  ever  come  to  the  hands  of  the  execu- 
trixes ;  $450  was,  after  the  failure  of  West,  received  by  Mrs.  Donald- 
son, one  of  the  children  and  devisees  of  Mrs.  Van  Rradelles.  The 
sale  was  communicated  to  Mr.  Winchester,  the  attorney  of  the 
executrixes,  and  by  him  to  the  latter ;  and  the  correspondence  be- 
tween Winchester  and  West  is  found  in  the  record.  In  1826,  a  suit 
was  brought  in  the  parish  court  of  New  Orleans  by  the  heirs  of  the 
testatrix,  against  Hull,  according  to  the  laws  of  Louisiana,  for  the 
delivery  and  possession  of  the  slaves  so  sold,  and  their  offspring; 
upon  which  such  proceedings  were  had,  that  a  recovery  was  decreed 
to  the  plaintiffs  in  that  suit  by  the  supreme  court  of  the  State,  upon 
the  groimd  that  the  sale  of  the  slaves  was  absolutely  void,  because, 
by  the  laws  of  Louisiana,  executrixes  can  only  sell  after  an  order  of 
court,  and  by  public  auction,  and  not  by  private  sale ;  and  that  here 
there  was  no  order  of  court,  no  sale  at  auction,  but  a  sale  by  private 
contract" 

The  plaintiff,  to  support  the  issue  on  his  part,  offered  in  evidence 
the  record  of  the  proceedings  in  the  parish  court  of  the  city  of  New 
Orleans,  in  the  case  in  which  the  children  and  heirs  of  Mrs.  Van 
Pradelles  were  petitioners,  against  James  F.  Hull,  for  the  recovery 
of  the  slaves  sold  to  him  by  John  K.  West,  which  proceedings  were 
certified  according  to  the  provisions  of  the  act  of  congress.  This 
record  contained  a  duly  certified  notarial  copy  of  the  act  of  sale  of 
the  slaves,  dated  27th  of  August,  1817,  by  John  K.  West,  attorney 
in  fact  of  the  executrixes  of  Mrs.  Van  Pradelles,  to  James  F.  HuIL 
The  original,  of  which  this  was  a  copy,  was  the  notarial  register  of 
the  sale  recorded  by  the  notary,  and  in  his  possession  according  to 
the  laws  of  Louisiana. 
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It  also  contained  certain  depositions,  taken  and  used  as  evidence 
in  the  cause ;  and  documentary  proof,  such  as  the  letters  of  J.  K. 
West  to  J.  R  Hull ;  J.  R  HuU  to  J.  K.  West ;  letters  from 
G.  Winchester,  the  counsel  of  the  *  executrixes  of  Mrs.  Van  [  *  611  J 
Pradelles,  and  afterwards  their  attorney  in  fact,  to  J.  K. 
West,  on  the  subject  of  the  estate  of  the  testatrix ;  powers  of  attorney 
from  the  executrixes  to  J.  K.  West  and  Mr.  Winchester ;  a  copy  of 
the  petition  of  J.  K.  West,  to  the  court  of  probates  of  New  Orleans, 
for  letters  of  executorship,  and  the  order  of  the»court  thereon,  and  the 
letters  testamentary  granted  on  the  said  petition ;  the  accounts  of  J. 
K.  West  with  the  executrixes;  the  correspondence  of  Mr.  Win- 
chester with  Morgan,  Dorsey,  and  Company  on  the  affairs  of  West, 
after  his  failure ;  and  the  proceedings  of  the  supreme  court  of  Louisi- 
ana, on  the  appeal  of  J.  F.  Hull  from  the  parish  court. 

The  plaintiff  in  the  circuit  court  also  gave  in  evidence  a  commis- 
sion issued  to  New  Orleans,  and  executed  there,  containing  the  ex- 
amination of  Martin  Blache,  register  of  wills  in  and  for  the  parish 
of  New  Orleans,  and  ex  officio  clerk  of  the  court  of  probates ;  with 
a  copy  of  the  original  power  of  attorney  to  John  E.  West  from  the 
executrixes,  deposited  in  the  court  of  probates,  under  which  power 
of  attorney  John  K.  West  had  acted  in  the  premises.  The  defend- 
ants objected  to  their  admissibility,  and  presented  the  following  ob- 
jections, which  were  overruled  by  the  court 

1.  That  the  record  in  the  case  of  Donaldson  v.  Hull,  in  the  parish 
court  of  New  Orleans,  is  not  evidence  in  this  cause  against  the 
defendants,  except  as  to  the  judgment  of  the  court  in  Louisiana. 

2.  The  copy  of  the  original  bill  of  sale,  on  record  in  the  notary's 
office,  is  not  evidence,  unless  the  plaintiff  accounts  for  the  non-pro- 
duction of  the  originaL 

8.  That,  to  make  the  act  of  sale  evidence,  it  must  appear,  by  the 
laws  of  Louisiana,  properly  and  legally  proven,  that  the  original  act 
of  sale,  of  which  it  purports  to  be  a  copy,  is  in  the  custody  of  a 
public  depository,  and  cannot  be  adduced  in  evidence. 

4.  The  depositions  and  documentary  proof  contained  in  the  record, 
in  the  cause  of  Donaldson  v.  Hull,  are  not  evidence  against  the  de- 
fendants in  this  cause. 

5.  That  the  papers  referred  to  in  the  testimony  of  Martin  Blache, 
purporting -to  be  letters  testamentary  granted  by  the  court  of  pro- 
bates to  John  E.  West,  are  not  legal  evidence  in  this  case  against 
*^^he  defendants. 

♦  6.  The  evidence  of  Mr.  Winchester,  with  regard  to  the  [  *  612  ] 
iCtters,  and  the  account  of  Mr.  West,  transmitted  by  him, 
are  not  admissible  in  evidence. 
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And  the  defendants,  by  their  counsel,  offered  the  following 
prayers :  — 

1.  The  defendants,  by  their  counsel,  prayed  the  court  to  direct  the 
jury  that  there  is  no  evidence  in  the  cause  to  show  that  John  K. 
West  had  any  authority  from  the  defendants  in  this  cause  to  effect 
a  sale  of  any  property  belonging  to  the  estate  of  their  testatrix  in 
Louisiana,  except  in  conformity  with  the  laws  of  said  State ;  and 
that,  unless  the  plaintiff  shows  a  sale  to  the  plaintiff  Hull,  by  Westj 
in  conformity  with  those  laws,  and  a  subsequent  recovery  from  Hull, 
he  is  not  entitled  to  recover. 

2.  The  defendants,  by  their  counsel,  prayed  the  court  to  direct  the 
jury,  that  unless  they  believe  that  John  K.  West  strictly  complied 
with  the  special  instructions  given  him  by  the  defendants  in  the 
power  of  attorney  of  January  30,  1816,  and  caused  such  legal  pro- 
ceedings to  be  instituted  as  were  necessary  to  effect  a  sale  of  the 
personal  estate  of  which  their  testatrix  died  possessed  in  Louisiana, 
and,  under  such  legal  proceedings,  made  sale  of  certain  slaved,  being 
part  of  the  said  personal  estate,  to  J.  F.  Hull,  the  plaintiff  in  this 
cause,  and  the  said  slaves  were  subsequently  recovered  from  the  said 
Hull ;  that  the  plaintiff  is  not  entitled  to  recover. 

Thereupon,  the  plaintiff's  counsel,  on  their  part,  contended  and 
insisted  that  the  commission  and  the  return  first  herein  referred  to  are 
legal  and  competent  evidence  to  prove  a  recovery  of  the  slaves  from 
the  plaintiff,  by  due  course  of  law,  for  a  defect  of  title  in  the  de- 
fendants, and  John  K.  West,  their  agent  and  attorney,  and  of  the 
plaintiff,  who  claimed  under  the  said  defendants  and  their  said  agent 
as  aforesaid. 

And  also  moved  the  following  prayers  to  the  court:  — 
1.  The  acts  of  John  K.  West,  relative  to  the  sale  of  certain  slaves 
to  the  plaintiff  in  this  case,  in  Louisiana,  which  were  made  known 
to  the  defendants,  and  were  assented  to,  and  acquiesced  in  by  them, 
are  binding  upon  the  defendants,  as  West's  principals;  whether 
those  acts  did  or  did  not  conform  to  a  letter  of  attorney  previously 
given  by  the  defendants  to  West 

2.  The  accounts  ftirnished  by  John  K.  West  to  the  defend- 
[  *  613  ]  ants,  *  and  retained  by  them,  and  no  item  objected  to  therein, 
except  the  charge  of  5  per  cent,  commissions,  are  proper  and 
legal  evidence  of  the  nature  and  particulars  of  the  transactions  be- 
tween West  and  the  defendants,  so  far  as  these  transactions  are  there- 
in detailed,  except  as  to  the  charge  for  commissions^. 

3.  The  letters  of  George  Winchester,  written  by  the  direction  and 
with  the  approbation  of  the  defendants,  to  West,  and  to  Morgan, 
Dorsey,  and  Company,  and  by  them  respectively  received,  and  the 
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instructions  given,  to  Winchester  by  the  defendants,  and  by  him 
communicated  to  West,  are  proper  and  legal  evidence  in  this 
case. 

And  thereupon  the  circuit  court  gave  the  following  opinion  :  — 

"  The  action  in  this  case  was  brought  to  recover  a  sum  of  money 
paid  by  the  plaintiff,  for  certain  slaves  purchased  by  him  of  John  K. 
West,  attorney  of  the  defendants,  as  executors  of  Mrs.  Van  Pradel- 
les,  a  sister.  This  sale  was  declared  void  by  the  supreme  court  of 
the  State  of  Louisiana,  where  the  sale  was  made,  for  reasons  stated 
in  the  opinion  of  the  court ;  that  the  sale  was  made  without  an  order 
of  court,  and  was  not  made  at  public  auction. 

"  The  counsel  for  the  defendants  contend  that,  as  the  sale  was 
not  made  according  to  the  laws  of  Louisiana,  and  was  adjudged 
to  be  void  by  the  court  of  that  State,  the  proceedings  of  the  attor- 
ney were  void  for  that  reason ;  and  that  West,  being  a  special  agent, 
did  not  pursue  the  instructions  of  his  constituents,  but  acted  con- 
trary t6  them. 

*'  The  counsel  for  the  plaintiff  insists,  that  the  instructions  of  the 
defendants  to  their  attorney  were  pursued ;  and  that,  w^hether  they 
were  special  or  general,  they  were  ratified  by  the  defendants,  and 
therefore  binding  on  them ;  and  that  the  plaintiff  in  this  suit  is 
entitled  to  recover  the  money  paid  by  him  for  the  ^  slaves  thus 
sold. 

"  Whether  an  agent  has  a  general,  or  only  a  special  authority,  is 
properly  matter  of  evidence  for  the  consideration  of  a  jury.  K  an 
agent  exceeds  his  authority,  or  if  he  acts  without  authority,  if  the 
employer  subsequently  acquiesces  in,  or  approves  his  conduct,  he  is 
bound  by  it ;  and  a  small  matter  will  be  evidence  of  such  assent 
And  if,  with  a  knowledge  of  all  the  circumstances,  an  em- 
ployer adopts  the  acts  of  his  agent,  *  for  a  moment,  he  is  [  *  614  ] 
bound  by  them.  But  the  great  principle  in  this  cause  is 
this :  that  where  one  of  two  innocent  persons  must  suffer  by  the 
fraud  or  act  of  a  third,  he  who  enabled  that  person,  by  giving  him 
credit,  to  commit  the  fraud,  or  to  do  the  act,  ought  to  be  the  sufferer. 
In  this  case,  it  does  not  appear  by  the  evidence  given,  that  West,  the 
attorney,  had  or  had  not  taken  letters  of  administration  on  the  estate 
of  Mrs.  Van  Pradelles.  The  fact  is  not  noticed  in  the  opinion  of 
the  court.  The  court  of  Louisiana  declare  the  sale  void,  because 
made  without  an  order  of  the  court,  and  not  at  public  auction.  We 
know  that,  in  Maryland,  after  letters  are  granted,  the  executor,  or  ad- 
ministrator, in  many  cases,  cannot  sell  slaves  without  an  order  of 
court.  This  court  will  not  presume  that  letters  of  administration 
wnre  granted  to  the  attorney ;  much  less  will  they  presume  that  they 
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were  not  granted.  The  coarse  of  proceeding  in  the  courts  of  Lou- 
isiana, is  according  to  the  principles  of  the  civil  law.  In  our  State, 
it  is  different  With  these  indications  of  the  opinion  of  the  court, 
the  jury  are  instructed,  that  if  they  beUeve,  from  the  evidence,  that 
the  acts  of  John  K.  West,  the  attorney  of  the  defendants,  were  made 
known  to  them,  and  were  assented  to  and  acquiesced  in,  they  are 
binding  upon  them,  whether  the  acts  did,  or  did  not  conform  strictly 
to  the  letter  of  attorney  previously  given  by  them  to  West.  This 
opinion  of  the  court  is  deemed  a  sufficient  answer  to  all  the  prayers 
made  by  counsel  for  plaintiff  and  defendants." 

To  this  opinion  of  the  court  on  the  said  prayers,  and  the  refusal 
of  the  court  to  sustain  the  objections  so  made  by  the  defendants' 
counsel,  exceptions  were  taken. 

The  defendants,  by  theiy  counsel,  objected  to  the  admissibility  in 
evidence  of  the  record  from  the  parish  court,  in  and  for  the  parish 
and  city  of  New  Orleans,  in  the  State  of  Louisiana,  annexed  to  the 
commission,  for  any  purpose,  on  the  ground  of  its  not  being  authen- 
ticated according  to  law ;  but  the  court  overruled  this  objection.  The 
defendants'  counsel  excepted. 

And  the  defendants  further  prayed  the  direction  of  the  court  to  the 
jury,  that  if  they  should  be  of  opinion,  from  the  evidence, 
[  *  615  ]  that  the  defendants  did  ratify  the  sale  of  said  *  negroes, 
yet,  if  they  should  be  of  opinion  that  West  did  not,  before 
such  ratification,  apprise  the  defendants  of  the  fact  that  letters  of  ad- 
ministration were  never  taken  out  by  him  in  Louisiana,  upon  the 
estate  of  Mrs.  Van  Pradelles,  and  of  the  fact  that,  by  the  laws  of 
Louisiana,  the  executrixes,  the  defendants,  never  could  have  claimed 
any  property  in  the  said  negroes  so  sold ;  and  that  the  defendants,  in 
ignorance  of  the  existence  of  these  facts,  did  ratify  said  sale ;  then, 
such  ratification  being  made  without  a  full  knowledge  of  all  circum- 
stances material  for  them  to  know  before  they  made  such  ratification, 
is  not  binding  upon  them.     The  court  said :  — 

"  This  prayer  not  arising  from  the  facts  of  the  case,  the  court  refuse 
to  grant  it.  But  the  court  are  of  opinion  that  if  the  jury  should  believe 
from  the  evidence  that  the  proceedings  of  their  attorney  were  ratified 
by  them,  it  is  not  material  whether  they  knew  or  did  not  know  that 
West  had  not  taken  out  letters  of  administration  on  the  estate  of  the 
testatrix." 

To  which  opinion,  and  to  the  refusal  of  the  court  to  grant  said 
prayer,  the  defendants,  by  their  counsel,  excepted. 

The  defendants  prosecuted  this  writ  of  error. 
[  •  624  ]     •  The  original  suit  was  brought  to  recover  back  the  pur- 
chase-money paid  by  the  defendant  in  error  for  the  slaves, 
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and  other  compensation  for  the  defect  of  title  [as  mentioned  in  the  pre- 
/ious  statement  of  the  facts  of  the  case].  The  jury  found  a  verdict 
for  the  original  plaintiff,  for  $2,636.96,  upon  which  judgment  was 
rendered  accordingly;  and  the  present  writ  of  error  is  brought  to 
revise  that  judgment  upon  certain  bUls  of  exceptions  taken  at  the 
trial,  on  behalf  of  the  plaintiffs  in  error. 

The  objections  taken  to  the  admissibility  of  the  evidence  were,  in 
the  first  place,  that  the  record  in  the  case  of  the  Heirs  of  the  Testatrix 
V.  HuU,  in  Louisiana,  was  not  evidence  against  the  defendants' in  the 
present  suit,  except  as  to  the  judgment  of  the  court  in  Louisiana. 
By  the  judgment,  we  are  to  understand,  not  that  part  of  the  record, 
which  in  a  suit  at  the  common  law  technically  follows  the  ideo  corv' 
sideratum  est,  &c.,  for  that  would  be  wholly  unintelligible,  without 
reference  to  the  preceding  pleadings  and  proceedings ;  but  that  which, 
in  common,  as  well  as  legal  language,  is  deemed  the  exemplification 
of  a  judgment ;  that  is  to  say,  all  the  pleadings  and  proceedings  on 
which  the  judgment  is  founded,  and  to  which,  as  matter  of  record,  it 
necessarily  refers.  We  are  of  opinion,  that  this  objection  was  well 
taken.  The  suit  was  res  inter  alios  acta,  and  the  proceedings  and 
judgment  therein  were  no  further  evidence  than  to  show  a  recovery 
against  Hull,  by  a  paramount  title.  There  was  error,  therefore,  in 
the  circuit  court,  in  refusing  to  sustain  this  objection. 

The  next  objection  was,  that  the  copy  of  the  original  bill  of  sale 
of  the  slaves  to  Hull,  on  record  in  the  notary's  oifice,  was  not  evi- 
dence,  unless  the  plaintiff  accounts  for  the  non-production  of  the 
original.  The  validity  of  this  objection  depends  upon  this  considera- 
tion, whether  the  non-production  of  the  original  was  sujfficiently 
accounted  for.  It  was  not  accounted  for  by  any  proofs 
offered  on  behalf  of  the  plaintiff;  and  unless  *  the  circuit  [  *  625  ] 
court  could  judicially  take  notice  of  the  laws  of  Louisiana, 
there  was  nothing  before  the  court  to  enable  it  to  say  that  the  non- 
production  of  the  original  was  accounted  for. 

We  are  of  opinion,  that  the  circuit  court  was  boimd  to  take 
judicial  notice  of  the  laws  of  Louisiana.  The  circuit  courts  of  the 
United  States  are  created  by  congress,  not  for  the  purpose  of  admin- 
istering the  local  law  of  a  single  State  alone,  but  to  administer  the 
laws  of  all  the  States  in  the  Union,  in  cases  to  which  they  respectively 
apply.  The  judicial  power  conferred  on  the  general  government,  by 
the  constitution,  extends  to  many  cases  arising  under  the  laws  of  the 
different  States.  And  this  court  is  called  upon,  in  the  exercise  of  its 
appellate  jurisdiction,  constantly  to  take  notice  of  and  administer  the 
jurisprudence  of  all  the  States.  *  That  jurisprudence  is  then,  in  no 
just  sense,  a  foreign  jurisprudence,  to  be  proved,  in  the  courts  of  the 
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United  States,  by  the  ordinary  modes  of  proof  by  which  the  laws  of 
a  foreign  country  are  to  be  established;  but  it  is  to  be  judicially  taken 
notice  of  in  the  same  manner,  as  the  laws  of  the  United  States  are 
taken  notice  of  by  these  courts. 

Under  these  circumstances,  we  are  at  liberty  to  examine  the  objec- 
tion above  stated,  with  reference  to  the  known  laws  of  Louisiana. 
Now  in  Louisiana,  as  indeed  in  all  countries  using  the  civil  law, 
notaries  are  officers  of  high  importance  and  confidence ;  and  the  con- 
tracts and  other  acts  of  parties  executed  before  them  and  recorded 
by  them,  are  of  high  credit  and  authenticity.  Some  contracts  and 
conveyances  are  not  valid,  except  they  are  executed  in  a  prescribed 
manner,  before  a  notary;  others  again,  if  executed  by  the  parties 
elsewhere,  may  be  recorded  by  a  notary ;  and  a  copy  of  such  record 
is  in  many  cases  evidence.  Where  a  contract  or  other  act  is  exe- 
cuted in  a  particular  manner,  before  a  notary,  the  protocol  or  original 
remains  in  his  possession  apud  acta;  and  the  act  is  deemed,  what  is 
technically  called  an  "authentic  act;"  and  a  copy  of  such  act, 
certified  as  a  true  copy  by  the  notary,  who  is  the  depository  of  the 
original,  or  his  successor,  is  deemed  proof  of  what  is  contained  in  the 
original,  for  the  plain  reason  that  the  original  is  properly  in  the 
custody  of  a  public  officer,  and  not  deliverable  to  the  parties.  This 
will  abundantly  appear,  by  a  reference  to  the  Civil  Code  of  Louis- 
iana, firom  articles  2231  to  article  2250.  Now,  the  bill  of 
[  *  626  ]  *  sale  in  the  present  case,  is  precisely  in  that  predicament. 
It  was  executed  before  a  notary  in  the  manner  prescribed  by 
the  laws  of  Louisiana ;  the  original  is  in  his  possession,  and  is  an 
authentic  act,  apud  a^ta,  and  therefore  the  party  is  not  entitled  to 
the  possession  of  it,  but  only  to  a  copy  of  it  So  that  the  absence 
of  the  original  is  sufficiently  accounted  for,  and  the  copy  being  duly 
proved,  was  properly  admissible  in  evidence.  -  There  was  no  error, 
therefore,  in  the  circuit  court,  in  admitting  this  evidence. 
.  And  this  constitutes  an  answer  to  the  next  objection,  namely, 
"that  to  make  the  act  of  sale  evidence,  it  must  appear,  by  the  laws 
of  Louisiana,  properly  and  legally  proved,  that  the  original  act  of 
sale,  of  which  it  purports  to  be  a  copy,  is  in  the  custody  of  a  public 
depository,  and  cannot  be  adduced  in  evidence."  By  the  laws  of 
Louisiana,  as  already  stated,  the  original  is  in  the  hands  of  such  a 
depository ;  and  therefore  the  objection  falls  to  the  ground. 

The  next  objection  is,  that  the  documents  and  documentary  proofs 
contained  in  the  record  of  the  Louisiana  suit,  above  mentioned,  are 
not  evidence  against  the  defendants.  This  has  been  abready  disposed 
of  under  the  first  objection ;  and  there  was  error  in  the  circuit  court 
in  not  sustaining  the  objection. 


Digitized  by  LjOOQIC 


JANUARY   TERM,   1885.  505 

Owings  V,  Hull.    9  P. 

The  next  objection  is,  that  the  papers  referred  to  in  the  testimony 
of  Martin  Blache,  purporting  to  be  letters  testamentary,  granted  by 
the  court  of  probates  of  Louisiana  to  John  K.  West,  are  not  legal 
evidence  in  the  cause  against  the  defendants.  We  are  of  opinion 
that  the  objection  is  unfounded,  and  was  rightiy  overruled  by  the 
circuit  court.  Blache  swears  that  he  is  the  clerk  and  register  of  the 
court  of  probates ;  that  the  copy  is  a  true  copy  of  the  original ;  that 
be  cannot  send  the  original,  which  is  on  file  in  the  court  of  probates. 
Under  such  circumstances,  the  copy  is  the  best  evidence  which  the 
nature  of  the  case  admits  of. 

.  The  next  objection,  is,  that  the  evidence  of  Mr.  Winchester,  with 
regard  to  the  letters  and  the  accounts  of  J.  K.  West,  transmitted  by 
him,  is  not  admissible  evidence  in  the  cause.  In  our  opinion  the 
circuit  court  was  right  in  overruling  this  objection.  Mr.  Winchester 
was  the  attorney  in  fact  of  the  defendants,  and  conducted,  in  their 
behalf,  the  correspondence  with  J.  K.  West,  and  the  letters 
which  passed  between  them  *  must  be  presumed  to  have  [  *  627  ] 
been  brought  fully  to  the  knowledge  of  the  defendants,  and 
were  important  to  establish  a  presun^ption  of  the  ratification  of  the 
acts  of  West  by  the  defendants,  after  the  communication  of  them. 
How  far  they  ought  to  avail  for  that  purpose,  was  matter  of  fact  for 
the  consideration  of  the  jury.  The  only  question  with  which  we 
have  to  do,  is  their  competency  for  this  purpose. 

The  next  and  last  objection,  under  this  head,  which  properly  should 
have  preceded  all  the  others,  but  was  taken  in  a  subsequent  stage 
of  the  trial,  is  to  the  admissibility  in  evidence  of  fhe  record  from  the 
parish  court  of  the  city  of  New  Orleans,  already  referred  to,  for  any 
purpose,  on  the  ground  of  its  not  being  authenticated  according  to 
law.  This  objection  was  overruled  by  the  circuit  court,  and,  in  our 
opinion,  properly  overruled.  The  record  is  authenticated  in  the  pre- 
cise manner  required  by  the  act  of  congress  of  the  26th  May,  1790,^ 
having  the  attestation  of  the  clerk  and  the  seal  of  the  court  annexed, 
together  with  a  certificate  of  the  sole  judge  of  the  court  that  the  at- 
testation is  in  due  form  of  law. 

We  may  now  proceed  to  the  consideration  of  the  instructions  asked 
of  the  court  in  behalf  of  the  defendants,  in  the  further  progress  of  the 
cause,  and  refused  by  the  court  With  those  asked  by  the  plaintiff, 
in  the  actual  posture  of  the  cause,  upon  the  present  writ  of  error,  we 
have  nothing  to  do. 

The  first  instruction  asked  was,  that  there  was  no  evidence  in  the 
cause  to  show  that  John  K.  West  had  any  authority  from  the  defend- 


^  1  Stats,  at  Large,  122. 

VOL.  XI.  43 
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ants  in  the  cause,  to  effect  a  sale  of  any  property  belonging  to  the 
estate  of  their  testatrix,  in  Louisiana,  except  in  conformity  with  the 
laws  of  the  said  State ;  and  that,  unless  the  plaintiff  shows  a  sale  to 
the  plaintiff  (Hull)  by  West,  in  conformity  with  the  said  laws,  and  a 
subsequent  recovery  from  Hull,  he  is  not  entitled  to  recover.  We  are 
of  opinion  that  this  instruction  ought  to  have  been  given  as  prayed. 

Every  authority  given  to  an  agent  or  attorney  to  transact  business 
for  his  principal,  must,  in  the  absence  of  any  counter  proofs^  be  con- 
strued to  be,  to  transact  it  according  to  the  laws  of  the  place  where 
it  is  to  be  done.  A  sale  of  slaves,  authorized  by  an  executrix,  to  be 
made  in  Louisiana,  must  be  presumed  to  be  intended  to  be  made  in 

the  manner  required  by  the  laws  of  that  State  to  give  it 
[  •628]  validity.     And  the  purchaser,  equally  with  *the  seller,  is 

bound,  under  such  circumstances,  to  know  what  these  laws 
are,  and  to  be  governed  thereby.  The  law  will  never  presume  that 
parties  intend  to  violate  its  precepts ;  and,  indeed,  the  very  terms  of 
the  letter  of  attorney,  under  which  the  present  sale  was  made,  clearly 
point  out  that  it  was  in  contemplation  of  the  parties  that  judicial,  as 
well  as  extra-judicial  acts  mig|;it  be  required  to  be  done.  The  attor- 
ney is  to  execute  good  and  sufficient  deeds,  &c.,  for  the  purpose  of 
transferring  all  the  right  and  title  of  the  heirs  of  the  testatrix  in  her 
real  and  personal  estate,  to  the  purchasers;  and  generally  to  do, 
negotiate,  and  perform  all  other  acts,  matters,  and  things  in  the 
premises,  for  the  effectual  settlement  of  the  estate,  &c.  Now,  there 
could  be  no  effectual  settlement,  unless  a  valid  title  to  the  slaves  and 
other  property  sold  was  given,  according  to  the  laws  of  Louisiana ; 
and  there  is  no  evidence  in  the  case  to  show  that  the  defendants 
ever  contemplated  any  sale,  which  should  not  be  valid  by  those  laws. 
The  circuit  court,  therefore,  erred  in  not  giving  the  instruction. 

The  next  instruction  asked  was  for  the  court  to  instruct  the  jury 
that,  unless  they  believed  that  John  E.  West  strictly  complied  with 
the  special  instructions  given  him  by  the  defendants  in  the  power  of 
attorney  of  January,  1816,  and  caused  such  legal  proceedings  to  be 
instituted  as  were  necessary  to  effect  a  sale  of  the  personal  estate,  in 
Louisiana,  of  which  their  testatrix  died  possessed,  and  under  such 
legal  proceedings,  made  a  sale  of  the  slaves,  being  part  of  the  per^ 
sonal  estate,  to  the  plaintiff,  Hull,  and  that  the  slaves  were  subse- 
quently recovered  from  the  plaintiff,  the  plaintiff  is  not  entitled  to 
recover.  For  the  reasons  already  given,  this  instruction  ought  also 
to  have  been  given.  This  is  not  the  case  of  a  general  agency,  but  a 
special  agency,  created  by  persons  acting  in  autre  droit.  The  pur- 
chaser was  therefore  bound  to  see  whether  the  agent  acted  within  the 
scope  of  his  powers ;  and,  at  all  events,  he  was  bound  to  know  that 
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the  agent  could  not,  in  virtue  of  any  general  power,  do  any  act  which 
was  not  in  conformity  with  the  laws  of  Louisiana.  The  principals 
could  never  be  presumed  to  authorize  him  to  violate  those  laws;  and 
the  purchaser,  purchasing  a  title  invalid  by  those  laws,  must  have 
purchased  it  with  his  eyes  open. 

The  next  instruction  asked  was  for  the  court  to  direct  the 
•jury  that,  if  they  should  be  of  opinion,  from  the  evidence,  [  *629  ] 
that  the  defendants  did  ratify  the  said  sale  of  the  slaves,  yet, 
if  they  should  be  of  opinion  that  West  did  not,  before  such  ratifica- 
tion, apprise  the  defendants  of  the  fact  that  the  letters  of  administra- 
tion were  never  taken  out  by  him  in  Louisiana  upon  the  estate  of 
the  testatrix,  and  of  the  fact  that,  by  the  laws  of  Louisiana,  the  exec- 
utrixes, the  defendants,  never  could  have  clsdmed  any  property  in  the 
slaves  so  sold,  and  that  the  defendants,  in  ignorance  of  the  existence 
of  these  facts,  did  ratify  the  said  sale,  then  such  ratification,  being 
made  without  a  full  knowledge  of  all  circumstances  material  for 
them  to  know  before  they  made  such  ratification,  is  not  binding  upon 
them.  The  court  refused  to  give  this  instruction,  because  the  prayer 
did  not  arise  from  the  facts  of  the  case^  But  the  court  did  direct  the 
jury  that,  if  the  jury  should  believe,  from  the  evidence,  that  the  pro- 
ceedings of  their  attorney  were  ratified  by  them,  it  was  not  material 
whether  they  did  or  did  not  know  that  West  had.  taken  out  letters 
of  administration  on  the  estate  of  the  testatrix. 

It  is  wholly  unnecessary  for  us  now  to  consider,  whether  the  in- 
struction as  prayed  ought  to  have  been  givBn  or  not ;  for,  we  are  of 
opinion  that  the  instruction  actually  given  cannot^  in  point  of  law, 
be  supported.  No  doctrine  is  better  settled,  both  upon  principle  and 
authority,  than  this ;  that  the  ratification  of  an  act  of  an  agent  pre- 
viously authorized,  must,  in  order  to  bind  the  principal,  be  with  a 
full  knowledge  of  all  the  material  facts.  If  the  material  facts  be 
either  suppressed  or  unknown,  the  ratification  is  treated  as  invalid, 
because  foimded  in  mistake  or  fraud.  Now,  by  the  laws  of  Louis- 
iana, (Civil  Code,  art.  1681,  1682,)  testaments  made  in  foreign  coim- 
tries  and  other  States  of  the  Union,  cannot  be  carried  into  effect  on 
property  in  that  State,  without  being  registered  in  the  court  within 
the  jurisdiction  of  which  the  property  is  situated ;  and  the  execution 
thereof  is  ordered  by  the  judge ;  which  may  be  done,  if  it  be  estab- 
lished that  the  testament  has  been  duly  proved  before  a  competent 
judge  of  the  place  where  it  was  received.  So  that  there  is  no  doubt 
that  the  due  probate  of  the  will  of  the  testatrix,  before  the  proper 
court  of  probate  of  Louisiana,  was  an  indispensable  preliminary  to 
any  sale  of  the  property  in  that  State.  If  West  had  not 
taken  out  letters  of  *  administration  on  the  estate  of  the  [  *  630  ] 
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testatrix,  in  Louisiana,  it  is  clear  that  he  could  have  no  authority 
to  sell  the  slaves,  or  to  bind  the  executrixes. 

For  these  reasons,  we  are  of  opinion  that  the  judgment  of  the 
circuit  court  ought  to  be  reversed,  and  the  cause  be  remanded  to  the 
circuit  court,  with  directions  to  award  a  venire  facias  de  nova. 
9  P.  711 ;  14  P.  834;  14  H.  400;  17  H.  609;  21  H.  170. 


Edward  Livingston,  Appellant,  v.  Benjamin  Story. 

9  P.  632. 

The  district  court  of  the  United  States  for  Loaisiana,  prior  to  the  act  of  May  26,  1824, 
(4  Stats,  at  Large,  62,)  was  required  to  proceed  in  equity  according  to  the  same  principles, 
rules,  and  usages  as  the  circuit  courts  of  the  United  States  administered ;  it  made  no 
difference  whether  there  were,  or  were  not  courts  in  the  State  administering  equity  law. 

That  act  is  broad  enough  to  have  adopted  the  equity  practice  and  modes  of  proceeding  of 
the  district  courts  of  the  State,  if  there  had  been  any ;  but,  as  there  were  none,  that  act 
had  no  application  to  equity  cases. 

The  case  is  stated  in  the  opinion  of  the  court 

White  and  JEcy,  for  the  appellant. 

Clat/  and  Porter,  contri. 

[  *  652  ]       *  Thompson,  J.,  delivered  the  opinion  of  the  court 

The  appellant,  Edward  Livingston,  filed  his  bill  of  com- 
plaint in  the  district  court  of  the  United  States  for  the  eastern  dis- 
trict of  Louisiana,  against  the  appellee,  Benjamin  Story,  to  set  aside 
a  conveyance  made  by  him,  of  certain  lots  of  land  in  the  city  of  New 
Orleans,  and  to  be  restored  to  the  possession  of  said  lots;  alleging 
that  the  deed  was  given  on  a  contract  for  the  loan  of  money.  Al- 
though in  the  form  of  a  sale,  it  was  in  reality  a  pledge  for  the  repay- 
ment of  the  money  loaned,  and  calling  for  an  account  of  the  rents 
and  profits  of  the  property. 

To  this  bill  the  defendant  demurred ;  and  the  court  sustained  the 
demurrer  and  dismissed  the  complainant's  bill,  and  the  cause  comes 
into  this  court  on  appeal. 

It  will  be  enough,  for  the  purpose  of  disposing  of  the  questions 
which  have  been  made  in  this  case,  to  state  only  some  of  the  leading 
facts  which  are  set  forth  and  stated  in  the  bill. 

The  bill  alleges  that,  on  or  about  the  25th  of  July,  1832,  the  de- 
fendant and  John  A.  Fort  loaned  to  him,  the  complainant,  the  sum 
of  $22,936,  to  secure  the  payment  of  which,  with  interest  at  the  rate 
of  eighteen  per  cent,  per  annum,  he  conveyed  to  them  a  lot 
[  *  653  ]  of  ground  in  New  Orleans,  with  the  *  buildings  and  im- 
provements thereon.     That  a  counter  letter  or  instrument 
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was,  at  the  same  time,  executed  by  the  other  parties,  by  which  they 
stipulated  to  reconvey  the  property  on  certain  conditions.  That  the 
lot  was  covered  with  fifteen  stores,  in  an  unfinished  state,  and  the 
object  of  the  loan  was  to  complete  them.  The  property  is  stated  to 
have  been  worth  at  that  time  $60,000,  and  is  now  worth  double  that 
sum.  That  the  complainant,  soon  after  the  said  transaction,  left 
New  Orleans,  where  he  then  resided,  on  a  visit  to  the  State  of  New 
York,  expecting  that  during  his  absence  some  of  the  stores  would 
have  been  finished,  or  in  a  state  to  let  That,  on  his  return,  he  found 
that  Story  and  Fort  had  paid  $8,000  to  a  contractor,  who  had  failed 
to  finish  the  buildings,  the  rent  of  each  of  the  three  smallest  of  which 
would  be  the  interest  of  $10,000  a  year,  when  finished.  A  further 
time  was  requested  for  the  payment  of  the  money,  which  Story  and 
Fort  would  not  agree  to,  but,  upon  condition,  that  the  property 
should  be  advertised  for  sale  on  a  certain  day  named ;  that  the  sum 
due  should  be  increased  from  $25,000  to  $27,000,  which  sum  was 
made  up  by  adding  to  the  $26,000  the  following  sums :  $1,500  for 
interest  for  the  delay  of  four  months,  at  eighteen  per  cent,  $800  for 
auctioneer's  commissions,  $60  for  advertising,  and  $200  arbitrarily 
added  without  any  designation ;  and  that  h6,  the  complainant,  should 
annul  the  counter  letter  given  to  him  by  Story  and  Fort  That  the 
complainant,  being  entirely  at  the  mercy  of  the  said  Story  and  Fort, 
consented  to  these  terms,  in  hopes  of  being  able  to  relieve  himself 
before  the  day  fixed  for  the  sale  of  his  property ;  but  being  disap- 
pointed, he  was  on  that  day,  in  order  to  obtain  a  delay  of  sixty  days, 
forced  to  consent  to  sign  a  paper,  by  which  it  was  agreed  that  the 
debt  should  be  augmented  to  the  sum  of  $27,830,  and  that,  if  the 
same  was  not  paid  at  the  expiration  of  the  sixty  days,  the  property 
should  belong  to  the  said  Fort  and  Story  without  any  sale.  The  bill 
contains  some  other  allegations  of  hardship  and  oppression,  and  al- 
leges that  the  rents  and  profits  of  the  property  received  by  Fort  and 
Story  in  the  lifetime  of  Fort,  and  by  Story  since  the  death  of  Fort, 
amount,  at  least,  to  $60,000.  The  biU  then  prays  that  the  said  Ben- 
jamin Story  may  be  cited  to  appear  to  the  bill  of  complaint,  and 
answer  the  interrogatories  therein  propounded. 

*  The  defendant,  in  the  court  below,  demurs  to  the  whole  [  *  654  ] 
bill,  and  for  cause,  shows  that  the  complainant  has  not  by 
his  said  bill  made  such  a  case  as  entities  him,  in  a  court  of  equity  in 
this  State,  to  any  discovery  from  this  defendant,  touching  the  mat- 
ters contained  in  the  said  bill,  or  any  or  either  of  such  matters,  nor 
to  entitie  the  said  complainant  to  any  relief  in  this  court,  touching 
any  of  the  mattery  therein  complained  of.  The  want  of  proper 
parties  is  also  assigned  for  cause  of  demurrer. 

43* 

Digitized  by  LjOOQIC 


610         SUPREME   COURT  OF  THE  UNITED   STATES. 
Lmngston  v.  Stoiy.    9  P. 

The  court  below  did  not  notice  the  want  of  parties,  but  sustained 
the  demurrer  on  the  other  causes  assigned. 

The  argument  addressed  to  this  court,  has  been  confined,  princi- 
pally, to  the  general  question  whether  the  district  court  of  the  United 
States,  in  Louisiana,  has  equity  powers ;  and,  if  soj^what  are  the 
modes  of  proceeding  in  the  exercise  of  such  powers?  The  great 
earnestness  with  which  this  power  has  been  denied  at  the  bar  to  the 
district  court,  may  make  it  proper  briefly  to  state  the  origin  of  the 
district  court  of  that  State,  and  the  jurisdiction  conferred  upon  it 
by  the  laws  of  the  United  States.  When  the  constitution  was 
adopted,  and  the  courts  of  the  Union  organized,  and  their  jurisdic- 
tion distributed,  Louisiana  formed  no  part  of  this  Union.  It  is  not 
reasonable,  therefore,  to  conclude  that  any  phraseology  has  been 
adopted  with  a  view  to  the  peculiar  local  system  of  laws  in  that 
State.  She  was  admitted  into  the  Union  in  the  year  1812 ;  and,  by 
the  act  of  congress,^  passed  for  that  purpose,  4  Laws  U.  S.  402,  it  is 
declared  that  there  shall  be  established  a  district  court,  to  consist  of 
one  judge,  to  be  called  the  district  judge,  who  shall,  in  all  things, 
have  and  exercise  the  same  jurisdiction  and  powers,  which,  by  the 
act,  the  title  whereof  is  in  this  section  recited,  were  given  to  the  dis- 
trict judge  of  the  territory  of  Orleans.  By  the  act  here  referred  to 
for  the  jurisdiction  and  powers  of  the  court,^  3  Laws  U.  S.  006,  a 
district  court  is  established  to  consist  of  one  judge ;  and  it  declares 
that  he  shall,  in  all  things,  have  and  exercise  the  same  jurisdiction 
and  powers  which  are  by  law  given  to,  or  may  be  exercised  by  the 
judge  of  the  Kentucky  district.  And,  by  the  Judiciary  Act  of  1789,* 
2  Laws  U.  S.  60,  it  is  declared  that  the  district  court  in  Kentucky 
shall,  besides  the  jurisdiction  given  to  other  district  courts, 
[  *  656  ]  have  jurisdiction  of  all  other  causes,  except  of  appeals  *  and 
writs  of  error,  hereinafter  made  cognizable  in  a  circuit  court, 
and  shall  proceed  therein  in  the  same  manner  as  a  circuit  court 
And  such  manner  of  proceeding  is  pointed  out  by  the  Process  Act  of 
1792,^  2  Laws  U.  S.  299,  which  declares  that  the  modes  of  proceed- 
ing in  suits  of  common  law,  shall  be  the  same  as  are  now  used  in 
the  said  courts  respectively,  in  pursuance  of  the  act  entitled,  "  An  act 
to  regulate  process  in  the  courts  of  the  United  States ; "  namely,  the 
same  as  are  now  used  and  allowed  in  the  supreme  courts  of  the 
respective  States,  2  Laws  U.  S.  72 ;  ^  and  in  suits  of  equity,  and 
those  of  admiralty  and  maritime  jurisdiction,  according  to  the  prin- 
ciples, rules,  and  usages  which  belong  to  courts  of  equity,  and  courts 
of  admiralty  respectively,  as  contradistinguished  from  courts  of  com- 

1 2  StaU.  at  Lirge,  701.  alb.  288.  3  1  lb.  78.  ^Ib.  276.         sib.  98. 
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mon  law ;  subject  to  such  alteration  by  the  courts  as  may  be  thought 
expedient,  &X5. 

From  this  view  of  the  acts  of  congress,  it  will  be  seen  that  prior 
to  the  act  of  1824,  which  will  be  noticed  hereafter,  Louisiana  when 
she  came  into  the  Union,  had  organized  therein  a  district  court  of 
the  United  States,  having  the  same  jurisdiction,  except  as  to  appeals 
and  writs  of  error,  as  the  circuit  courts  of  the  United  States,  in  the 
other  States.  And  that  in  the  modes  of  proceeding,  that  court  was 
required  to  proceed  according  to  the  principles,  rules,  and  usages 
which  belong  to  courts  of  equity,  as  contradistinguished  from  courts 
of  common  law.  And  whether  there  were  or  not,  in  the  several 
States,  courts  of  equity  proceeding  according  to  such  principles  and 
usages,  made  no  difference,  according  ta  the  construction  uniformly 
adopted  by  this  court. 

In  the  case  of  Robinson  v.  Campbell,  3  Wheat  222,  it  is  said  that, 
in  some  States  in  the  Union,  no  court  of  chancery  exists  to  adminis- 
ter equitable  relief.  In  some  of  these  States,  courts  of  law  recognize 
and  enforce  in  suits  at  law,  all  equitable  claims  and  rights  which  a 
court  of  equity  would  recognize  and  enforce;  and. in  others  all  relief 
is  denied,  and  such  equitable  claims  and  rights  axe  to  be  considered 
as  mere  nullities  at  law;  and  a  construction,  therefore,  that  would 
adopt  the  state  practice  in  all  its  extent,  would  at  once  extinguish 
in  such  States  the  exercise  of  equitable  jurisdiction.  That  the  acts 
of  congress  have  distinguished  between  remedies  at  common  law 
and  in  equity,  and  that  to  effectuate  the  purposes  of  the 
legislature,*  the  remedies  in  the  courts  of  the  United  States  [  *  666  ] 
are  to  be  at  common  law  or  in  equity,  not  according  to  the 
practice  of  the  state  courts,  but  according  to  the  principles  of  com- 
mon law  and  equity,  as  distinguished  and  defined  in  that  country 
from  which  we  derive  our  knowledge  of  those  principles.  So  also  in 
the  case  of  the  United  States  v.  Howland,  4  Wheat  114,  the  bill  was 
filed  on  the  equity  side  of  the  circuit  court  of  the  United  States,  in 
Massachusetts,  in  which  State  there  was  no  court  of  chancery ;  and 
in  answer  to  this  objection  the  court  says :  "  As  the  courts  of  the 
Union  have  a  chancery  jurisdiction  in  every  State,  and  the  judiciary 
act  confers  the  same  chancery  powers  on  all,  and  gives  the  same  rule 
of  decision,  its  jurisdiction  in  Massachusetts  must  be  the  same  as  in 
other  States." 

That  congress  has  the  power  to  establish  circuit  and  district  courts 
m  any  and  all  the  States,  and  conifer  on  them  equitable  jurisdiction 
in  cases  coming  within  the  constitution,  cannot  admit  of  a  doubt 
It  falls  within  the  express  words  of  the  constitution.  "  The  judicial 
power  of  the  United  States  shall  be  vested  in  oile  supreme  court, 
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and  in  such  inferior  courts  as  the  congress  may,  firom  time  to  timci 
ordain  and  establish."  Article  3.  And  that  the  power  to  ordain  and 
establish,  carries  with  it  the  power  to  prescribe  and  regulate  the 
modes  of  proceeding  in  such  courts,  admits  of  as  little  doubt.  And, 
indeed,  upon  no  other  ground  can  the  appellee,  in  this  case,  claim 
the  benefit  of  the  act  of  1824.  Sessions  Laws,  56.  The  very  title 
of  that  act  is  to  regulate  the  mode  of  practice  in  the  courts  of  the 
United  States,  in  the  district  of  Louisiana ;  and  it  professes  no  more 
than  to  regulate  the  practice.  It  declares  that  the  mode  of  proceed- 
ing in  civil  causes,  in  the  courts  of  the  United  States,  that  now  are, 
or  hereafter  may  be  established  in  the  State  of  Louisiana,  shall  be 
conformable  to  the  laws  directing  the  mode  of  proceeding  in  the 
district  courts  of  said  State.  And  power  is  given  to  the  judge  of 
the  United  States  court  to  make,  by  rule,  such  provisions  as  are 
necessary  to  adapt  the  laws  of  procedure  in  the  state  court,  to  the 
organization  of  the  courts  of  the  United  States ;  so  as  to  avoid  any 
discrepancy,  if  any  such  should  exist,  between  such  state  laws  and 
the  laws  of  the  United  States.     The  descriptive  terms  here  used, 

civil  actions,  are  broad  enough  to  embrace  cases  at  law  and 
[  *  657  ]  *  in  equity ;  and  may  very  fairly  be  construed,  as  used  in 

contradistinction  to  criminal  causes.  There  are  no  restric- 
tive or  explanatory  words  employed,  limiting  the  terms  to  actions  at 
law.  They  apply  equally  to  cases  in  equity ;  and  if  there  are  any 
laws  in  Louisiana  directing  the  mode  of  procedure  in  equity  causes, 
they  are  adopted  by  the  act  of  1824,  and  will  govern  the  practice  in 
the  courts  of  the  United  States.  But  the  question  arises,  what  is  to 
be  done  if  there  cure  no  equity  state  courts,  nor  any  laws  regulating 
the  practice  in  equity  causes  ?  This  question  would  seem  to  be 
answered  by  the  cases  already  referred  to,  of  Robinson  v.  Campbell, 
3  Wheat  222,  and  The  United  States  v.  Rowland,  4  Wheat  114. 
And  also  by  the  case  of  Parsons  v.  Bedford,  3  Pet  444.  In  the  latter 
case,  the  court  say :  "  That  the  course  of  proceeding,  under  the  state 
law  of  Louisiana,  could  not,  of  itself,  have  any  intrinsic  force  or  obli- 
gation in  the  courts  of  the  United  States  organized  in  that  State, 
except  so  far  as  the  act  of  1824,  adopted  the  state  practice ;  that  no 
absolute  repeal  was  intended  of  the  antecedent  modes  of  proceeding 
authorized  in  the  courts  of  the  United  States,  under  the  former  acts 
of  congress." 

If  then,  as  has  been  asserted  at  the  bar,  there  are  no  equitable 
claims  or  rights  recognized  in  that  State,  nor  any  courts  of  equity, 
nor  State  laws  regulating  the  practice  in  equity  causes,  the  law  of 
1824  does  not  apply  to  the  case  now  before  this  court ;  and  the  dis- 
trict court  was  bound  to  adopt  the  antecedent  mode  of  proceeding 
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authorized  under  the  former  acts  of  congress ;  otherwise,  as  is  said 
in  the  case  of  Robinson  v.  Campbell,  the  exercise  of  equitable  juris- 
diction would  be  extinguished  in  that  State,  because  no  equitable 
claims  or  rights  which  a  court  of  equity  would  enforce  are  there 
recognized.  And  there  being  no  court  of  equity  in  that  State,  does 
not  prevent  the  exercise  of  equity  jurisdiction  in  the  courts  of  the 
United  States,  according  to  the  doctrine  of  this  court  in  the  case  of 
The  United  States  v,  Rowland,  which  arose  in  the  State  of  Massa- 
chusetts, where  there  are  no  equity  state  courts.  We  have  not 
been  referred  to  any  state  law  of  Louisiana,  establishing  any  state 
practice  in  equity  cases,  nor  to  any  rules  adopted  -  by  the  district 
judge  in  relation  to  such  practice ;  and  we  have  some  reason  to  con- 
elude  that  no  such  rules  exist  For,  in  a  record  now  before 
•  us  from  that  court,  in  the  case  of  Sebastian  Hiriart  v,  Jean  [  *  658  ] 
Grassies  Ballon,  9  Pet  156,  we  find  a  set  of  rules  purporting 
to  have  been  adopted  by  the  court  on  the  14th  of  December,  1829, 
with  the  following  caption :  "  Greneral  rules  for  the  government  of 
the  United  States  court  in  the  eastern  district  of  Louisiana  in  civil 
cases  or  suits  at  law,  as  contradistinguished  from  admiralty  and 
equity  cases,  and  criminal  prosecutions ;  made  in  pursuance  of  the 
17th  section  of  the  Judiciary  Act  of  1789,  and  of  the  1st  section  of 
the  act  of  congress  of  the  26th  of  May,  1824,  entitled :  "An  act  to 
regulate  the  mode  of  practice  in  the  courts  of  the  United  States  for 
the  district  of  Louisiana."  And  all  other  rules  are  annulled ;  and 
these  rules  relate  to  suits  at  law  and  in  admiralty  only,  and  not  to 
suits  in  equity.  From  which  it  is  reasonable  to  infer,  that  the  dis- 
trict judge  did  not  consider  the  act  of  1824  as  extending  to  suits  in 
equity ;  and  if  so,  it  is  very  certain  that  the  demurrer  ought  to  have 
been  overruled.  For,  according  to  the  ordinary  mode  of  proceeding 
in  courts  of*  equity,  the  matters  stated  in  the  bill  are  abundantly  suffi- 
cient to  entitle  the  complainant  both  to  a  discovery  and  relief ;  and 
by  the  demurrer,  every  thing  well  set  forth,  and  which  was  necessary 
to  support  the  demand  in  the  bill,  must  be  taken  to  be  true.  1  Ves. 
Sen.  426 ;  1  Yes.  Jun.  289.  And  if  any  part  of  the  bill  is  good,  and 
entitles  the  complainant  either  to  relief  or  discovery,  a  demurrer  to 
the  whole  bill  cannot  be  sustained.  It  is  an  established  and  univer- 
sal rule  of  pleading  in  chancery,  that  a  defendant  may  meet  a  com- 
plainant's bill  by  several  modes  of  defence.  He  may  demur,  answer, 
and  plead  to  different  parts  of  a  bilL  So  that  if  a  bill  for  discovery 
and  relief  contains  proper  matter  for  the  one,  and  not  for  the  other, 
the  defendant  should  answer  the  proper  and  demur  to  the  improper 
matter.  But  if  he  demurs  to  the  whole  bill,  the  demuirer  must  be 
overruled.    5  Johns.  Chan.  186 ;  1  Johns.  Ca.  433. 

Digitized  by  LjOOQIC 


514         SUPREME    COURT  OF   THE  UNITED   STATES. 
Livingston  v.  Stoiy.    9  P. 

But  if  we  test  this  bill  by  any  law  of  Lonisiana  which  has  been 
shown  at  the  bar,  or  that  has  fallen  under  our  observation,  the  de- 
murrer cannot  be  sustained.  The  objection  founded  on  the  alleged 
want  of  proper  parties,  because  the  heir  and  residuary 
[  *  659  ]  *  legatee  of  John  A.  Fort  is  not  made  a  party,  is  not  well 
founded.  The  bill  states  that  in  the  year  1828,  after  the 
death  of  Fort,  the  defendant,  Benjamin  Story,  took  thewhole  of  the 
property,  by  some  arrangement  with  the  heirs  of  Fort ;  and  that  he 
ever  since  has  been,  and  is  now,  in  the  sole  possession  thereof^  and 
has  received  the  rents  and  profits  of  the  same.  This  fact  the  demurrer 
admits.     Whareby  Benjamin  Story  became  the  sole  party  in  interest. 

The  causes  of  demurrer  assigned  are  general ;  that  the  complain- 
ant has  not,  by  his  bill,  made  such  a  case  as  entitles  him,  in  a  court 
of  equity  in  that  State,  either  to  a  discovery  or  relief.  In  the  argu- 
ment at  the  bar  there  has  been  no  attempt  to  point  out  in  what 
respect  the  bill  is  defective,  either  in  form  or  substance,  as  to  the  dis* 
covery,  if  it  is  to  be  governed  by  the  ordinary  rules  of  pleading  in  a 
court  of  chancery.  And  if  the  objection  rests  upon  the  want  of  the 
right  in  the  complainant  to  call  upon  the  defendant  for  any  discovery 
at  all,  the  objection  is  not  sustained  even  by  the  laws  of  Louisiana. 
But  on  the  contrary,  it  is  expressly  provided  by. a  law  of  that  State, 
that  when  any  plaintiff  shall  wish  to  obtain  a  discovery  from  th^  de- 
fendant, on  oath,  such  plaintiff  may  insert  in  his  petition  pertinent 
interrogatories,  and  may  call  upon  the  defendant  to  answer  them  on 
oath ;  and  that  the  defendant  shall  distinctly  answer  to  such  inter- 
rogatories, provided  they  do  not  tend  to  charge  him  with  any  crime 
or  offence  against  any  penal  law,  neither  of  which  has  been  pretended 
in  this  case.    2  Martin's  Dig.  158. 

Nor  has  it  been  attempted  to  point  out  in  what  respect  the  bill  of 
complaint  is  defective,  either  in  form  or  substance,  as  to -the  matters 
of  relief  prayed.  In  this  respect  also,  the  bill,  according  to  the  ordi- 
nary course  of  proceeding  in  a  court  of  chancery,  is  unobjectionable ; 
and  indeed  would  be  amply  sufficient  in  the  state  courts,  under  the 
law  of  Louisiana ;  which  declares  that  all  suits  in  the  supreme  court 
shall  be  commenced  by  petition,  addressed  to  the  court,  which  shall 
state  the  names  of  the  parties,  their  places  of  ^residence,  and  the 
cause  of  action,  with  the  necessary  circumstances  of  places  and  dates ; 
and  shall  conclude  with  a  prayer  for  relief  adapted  to  the  circum- 
stances of  the  case.  2  Martin's  Dig.  148.  These  are  the 
[  *  660  ]  •essential  requisites  in  an  ordinary  bill  in  chancery.  It  can 
certainly  not  be  pretended,  that  it  is  any  objection  in  the 
case  before  us  that  the  bill  filed  is  called  a  bill  of  complaint,  instead 
of  a  petition. 
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The  sufficiency  of  the  objections,  therefore,  must  turn  upon  the 
general  question,  whether  the  district  court  of  Louisiana  has,  by  the 
-constitution  and  laws  of  the  United  States,  the  same  equity  powers 
as  a  circuit  court  of  the  United  States  has  in  the  other  States  of  the 
Union;  and  we  think  it  has  been  already  shown  that  it  has;  but 
that,  according  to  the  provisions  of  the  act  of  1824,  the  mode  of  pro- 
ceeding in  the  exercise  of  such  powers  must  be  conformably  to  the 
laws  directing  the  mode  of  practice  in  the  district  courts  of  that  State, 
if  any  such  exist ;  and  according  to  such  rules  as  may  be  established 
by  the  judge  of  the  district  court,  under  the.  authority  of  the  act  of 
1824.  And  if  no  such  laws  and  rules  applicable  to  the  case  exist  in 
the  State  of  Louisiana,  then  such  equity  powers  must  be  exercised 
according  to  the  principles,  rules,  and  usages  of  the  circuit  courts  of 
the  United  States,  .as  regulated  and  prescribed  for  the  circuit  courts 
in  the  other  States  of  the  Union. 

The  decree  of  the  district  court  must  accordingly  be  reversed,  and 
the  cause  sent  back  for  further  proceedings. 

"IMP  Lean,  J.  The  inferior  courts  of  the  United  States  can  only 
exercise  jurisdiction  under  the  laws  of  congress  ;  and  a  general  law 
giving  equity  jurisdiction  will  apply  as  well  to  the  courts  of  the 
United  States  in  Louisiana  as  in  any  other  State  in  the  Union.  The 
same  may  be  said  as  to  a  general  law  regulating  the  exercise  of  a 
common  law  jurisdiction. 

But,  as  it  regards  the  courts  of  the  United  States  in  Louisiana, 
congress  have  made  an  exception  from  the  general  law  by  the  act  of 
1824.  This  act  provides :  "  That  the  mode  of  proceeding  in  civil 
causes  in  the  courts  of  the  United  States  that  now  are,  or  hereafter 
may  be,  established  in  the  State  of  Louisiana,  shall  be  conformable 
to  the  laws  directing  the  mode  of  practice  in  the  district  court  of  the 
said  State ;  provided  that  the  judge  of  any  such  court  of  the  United 
States  may  alter  the  times  limited  or  allowed  for  different 
proceedings  in  the  state  *  courts,  and  make,  by  rule,  such  [  *  661  ] 
other  provisions  as  may  be  necessary  to  adapt  the  said  laws 
of  procedure  to  the  organization  of  such  court  of  the  United  States, 
and  to  avoid  any  discrepancy,  if  any  such  should  exist,  between  such 
state  laws  and  the  laws  of  the  United  States." 

The  proceedings  in  the  state  courts  of  Louisiana  are  conformable 
to  the  civil  law;  and  the  same  course  of  proceeding  under  the  above 
law,  has  been  adopted  in  the  district  court  of  the  United  States  in 
that  State,  and,  by  the  judgment  of  this  court,  this  course  of  practice 
has  been  sustained. 

The  above  act  applies  to  all  civil  causes,  and,  of  course,  embraces 
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all  causes  both  at  common  law  and  in  chancery ;  and  its  provisions 
apply  as  forcibly  to  an  equitable  jurisdiction,  as  to  one  exercised  in 
accordance  with  the  rules  of  the  common  law.  The  peculiar  mode  • 
of  procedure  under  the  Louisiana  practice,  preserves,  substantially, 
the  same  forms  in  affording  a  remedy  in  all  cases.  And  whether  the 
ground  of  action  be  in  the  principles  of  the  common  law,  or  in  the 
exercise  of  an  equitable  jurisdiction,  by  this  mode  of  proceeding  an 
adequate  remedy  is  given. 

In  <'  an  act  further  to  regulate  process  in  the  courts  of  the  United 
States,"  passed  in  1828,^  and  which  provides  for  "proceedings  in 
equity,  according  to  the  principles,  rules,  and  usages  which  belong  to 
courts  of  equity,"  &c.,  it  is  declared  that  its  provisions  shall  not  be 
extended  to  any  court  of  the  United  States  in  Louisiana. 

No  stronger  legislative  provision  could  have  been  adopted  to  show 
that  congress  did  not  consider  that  the  "  principles,  rules,  and  usages 
which  belong  to  courts  of  equity,"  were  in  force  in  that  State.  And 
this  view  was,  in  my  opinion,  correct,  as  the  law  of  1824  had  made 
the  federal  court  practice  in  Louisiana,  an  exception  to  the  general 
law  on  the  subject. 

If  the  principles,  rules,  and  usages,  which  belong  to  courts  of 
equity,  are  to  be  regarded  in  the  district  court  of  Louisiana,  the 
same  principle  must  adopt,  in  the  same  court,  the  rules  and  usages 
which  belong  to  courts  of  common  law.  But  the  latter  have  been 
abrogated  by  the  act  of  1824,  agreeably  to  the  decision  of  this  court; 
and  it  appears  to  me,  this  decision  must  equally  apply  to 
[  •  662  }  the  former.  If  the  act  of  1824  be  *  regarded,  it  must  regu- 
late the  mode  of  proceeding  in  aU  civil  causes,  as  contra- 
distinguished from  criminal  ones. 

11  P.  851;  15 P.  859;  15  P.  9;  5  H.  278;  10  H.  267;  13  H.  268;  20  H.  8;  21  H.  688; 

28H.  90. 


Elisha  "Winn  and  others  Plaintif&  in  Error,  v.  "William  Patterson. 

9  P.  663. 

After  the  lapse  of  thirty  years  the  witnesses  to  a  deed  are  presumed  to  be  dead. 

Where  an  original  deed,  more  than  thirty  years  old,  was  lost,  and  the  register  swore  he  re- 
corded an  instrument  which  was  attested  by  A.  J.,  justice  of  the  peace,  whose  handwriting 
he  knew,  and  believed  the  signature  to  be  the  official  signature  of  that  person,  and  that 
the  paper  produced  was  a  copy  of  that  record :  JBM,  legal  evidence  of  the  due  execution 
and  of  the  contents  of  the  original. 

The  rule  that  a  copy  of  a  copy  is  not  admissible,  applies  properly  to  cases  where  the  original 
is  in  existence,  or  where  a  record  of  it  exists,  and  a  copy  of  a  copy  of  the  record  is 
offered.  But  where  a  witness  has  made  two  copies,  and  the  original  is  lost,  and  the  first 
copy  was  compared  with  the  original,  and  the  second  was  compared  with  the  first  copy, 
the  rule  does  not  apply. 


*  4  Stats,  at  Large,  278. 

Digitized  by  VjOOQIC 


JANUARY  TERM,   1885.  617 

Winn  V.  Patterson.    9  P. 

It  is  the  duty  of  a  party  asking  an  instmction  to  use  language  haying  a  definite  legal  mean- 
ing. 

A  grant  from  a  State  of  land  lying  partly  within  the  Indian  honndary,  and  for  that  canse 
invalid  as  to  that  part  of  the  land,  may  be  valid  as  to  the  residne,  even  thoagh  it  was 
extended  over  the  Indian  boundary  by  means  of  deception  practised  on  the  officer  making 
the  grant 

The  case  is  stated  in  the  opinion  of  the  court  and  in  the  fonner 
reports  therein  referred  to. 

Seaborn  Jones^  for  the  plaintiff. 

Wilde  and  Berrien^  contra. 

•  Story,  J.,  delivered  the  opinion  of  the  conrt  [  *  672  ] 

This  is  a  writ  of  error  to  the  circuit  court  of  the  district 
of  Georgia.   The  cause,  which  is  an  ejectment,  has  been  twice  before 
this  court,  and  the  decisions  then  had,  will  be   found  reported  in 
11  Wheat  380,  and  6  Pet.  233 ;  to  which  we  may  therefore  refer,  as 
containing  a  statement  of  many  of  the  material  facts. 

At  the  new  trial  had  in  November  term,  1833,  in  pursuance  of  the 
mandate  of  this  court,  the  plaintiff,  to  maintain  the  issue  on  his 
part,  gave  in  evidence  a  copy  of  a  grant  from  the  Stat^  ^f  Georgia 
to  Basil  Jones,  for  7,300  acres,  including  the  lands  in  controversy, 
dated  the  24th  of  May,  1787,  with  a  plat  of  survey  thereto  annexed. 
He  then  offered  a  copy  of  a  power  of  attorney  from  Basil  Jones  to 
Thomas  Smyth,  Jr.,  purporting  to  be  dated  the  6th  of  August, 
1793,  and  to  authorize  Smyth,  among  other  things,  to  sell  and  con- 
vey the  tract  of  7,300  acres,  so  granted,  which  power  pur- 
ported to  be  signed  and  sealed  in  the  •presence  of  "Abram  [  *  673  ] 
Jones,  J.  P.,  and  Thomas  Harwood,  Jr. ;  '^  and  the  copy  was 
certified  to  be  a  true  copy  from  the  records  of  Richmond  county, 
Georgia,  and  recorded  therein,  on  the  11th  day  of  July,  1795.  And 
to  account  for  the  loss  of  the  original  power  of  attorney,  of  which 
the  copy  was  offered,  and  of  the  use  of  due  diligence  and  search  to 
find  the  same,  the  plaintiff  read  the  affidavit  of  William  Patterson, 
the  lessor  of  the  plaintiff,  ^hich  in  substance  stated  that  he  had  not 
in  his  possession,  power,  oi  custody,  the  original  grant,  and  that  he 
verily  believed  the  original  power  of  attorney  and  grant  have  been 
lost  or  destroyed.  He  also  read,  for  the  same  purpose,  the  deposition 
of  Andrew  Fleming,  which  stated  in  substance,  the  searches  made  by 
him  among  Thomas  Smyth's  papers,  and  the  information  received 
by  him,  leading  to  the  conclusion  that  the  same  has  been  lost  or 
destroyed.  Also,  the  deposition  of  Mrs.  Smyth,  the  widow  of  Thomas 
Smyth,  for  the  same  purpose.  Also,  the  deposition  of  Richari  H. 
Wilde,  which  stated  several  search.'^.r  ^ade  by  hrra  for  the  orijfinal 
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power,  in  the  office  of  the  clerk  of  Richmond  county,  and  in  other 
places,  and  an  application  to  the  wife  of  Basil  Jones,  and  to  the  son 
of  Thomas  Smyth,  for  the  like  purpose ;  and  an  advertisement  in 
two  Georgia  newspapers,  for  information  respecting  the  same,  all  of 
which  proved  ineffectual.  The  same  witness  also  stated,  that  Abram 
Jones,  the  supposed  subscribing  witness,  was,  by  public  reputation, 
long  since  dead.  It  was  admitted  that  Abram  Jones  was,  at  the 
time  of  the  supposed  execution  of  the  power,  a  justice  of  the  peace. 

The  plaintiff  also  read  in  evidence  the  deposition  of  William 
Robertson,  who  stated  that  he  was  deputy  derk  of  the  court  of  Rich- 
mond county  in  1794,  and  clerk  in  1795,  and  continued  in  office  until 
1808  or  1809 ;  that  he  was  well  acquainted  with  Abram  Jones,  and 
his  handwriting,  during  the  years  1793, 1794,  and  1795,  and  before 
and  afterwards.  That  the  record  of  the  power  of  attorney  from  B. 
Jones  to  Thomas  Smyth,  Jr.,  made  by  himself  while  clerk  of  the 
court,  is  a  copy  of  an  original  power  of  attorney,  which  he  believes 
to  have  been  genuine,  for  that  the  official  signature  of  Abram  Jones 
must  have  induced  him  to  commit  the  same  to  record ;  and  that  the 
copy  of  the  said  power  of  attorney  transmitted  with  the 
[  •  674  ]  deponent's  depositions,  (the  copy  before  the  court,)  *  had 
been  compared  with  the  record  of  the  original  made  by 
himself  in  Richmond  county,  and  is  a  true  copy. 

The  plaintiff  also  gave  in  evidence  a  deed  executed  by  Thomas 
Smyth,  Jr.,  as  attorney  in  fact  of  Basil  Jones,  dated  on  the  18th  of 
November,  1793,  conveying,  as  such  attorney,  to  William  Patterson, 
the  lessor  of  the  plaintiff,  certain  tracts  of  land,  and  among  others, 
the  tract  of  7,300  acres ;  which  deed  contained  a  recital  that  Basil 
Jones,  by  his  certain  writing  or  letter  of  attorney,  dated  the  6th  of 
August,  1793,  did  empower  and  authorize  his  said  attorney  in  his, 
Basil  Jones,  name,  to  sell  and  dispose  of  the  tracts  mentioned  in  the 
deed ;  which  deed  was  recorded  in  the  records  of  Franklin  county,  on 
the  25th  of  July,  1795. 

Upon  this  evidence  the  plaintiff  offered  the  copy  as  evidence  in 
the  cause.  It  was  objected  to  by  the  defendants,  and  the  objection 
was  overruled  by  the  court,  and  the  copy  was  admitted  in  evidence 
to  the  jury.  And  this  ruling  of  the  court  constitutes  the  first  ground 
in  the  bill  of  exceptions,  upon  which  the  defendants  now  rely  for  a 
reversal  of  the  judgment  of  the  circuit  court,  which  was  in  favor  of 
the  plaintiff. 

In  the  consideration-  of  the  admissibility  of  the  copy,  two  ques- 
tions are  involved.  In  the  first  place,  whether  there  was  sufficient 
evidence  of  the  genuineness  and  due  execution  of  the  original  power 
of  attorney.     In  tbe  next  place,  if  its  genuineness  and  due  execution 
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are  established,  whether  the  copy  was,  by  the  principles  of  law  under 
all  the  circumstances,  admissible  proof. 

In  regard  to  the  first  question,  we  are  to  consider,  that  the  original 
instrument  (supposing  it  to  be  genuine)  is  of  an  ancient  date,  hav- 
ing been  executed  in  the  year  1793,  and  recorded  in  the  public  records 
as  a  genuine  instrument  in  1795 ;  so  that  at  the  time  of  the  trial,  it 
was  forty  years  of  age.  Abram  Jones,  one  of  the  subscribing  wit- 
nesses, was  long  since  dead;  and  it  does  not  appear  that  Thomas 
Harwood,  the  other  subscribing  witness,  was  alive,  or  that  the  plain- 
tiff had  any  means  of  identifying  him  or  tracing  out  his  residence. 
The  original  power  did  not  exist,  so  that  the  plaintiff  could  not,  by  an 
inspection  of  his  handwriting,  ascertain  who  he  was,  or  where  he  lived. 

After  the  lapse  of  thirty  years  from  the  time  of  the  execution  of  a 
deed,  the  witnesses  are  presumed  to  be  dead ;  and  this  is 
*  the  common  ground,  in  such  cases,  for  dispensing  with  the  [  *  675  ] 
production  of  them,  without  any  search  for  them,  or  proof 
of  their  death,  when  the  original  deed  is  before  the  court  for  proof. 
It  is  a  rule  adopted  for  common  convenience,  and  founded  upon  the 
great  difficulty  of  proving  the  due  execution  of  a  deed  after  an  inter- 
val of  many  years.  And  the  rule  applies  not  only  to  grants  of  land, 
but  to  all  other  deeds,  where  the  instrument  comes  from  tbe  custody 
of  the  proper  party  claiming  under  it,  or  entitled  to  its  custody. 
1  Phillips  on  Evidence,  c.  8,  §  2,  p.  406,  and  cases  there  cited ; 
1  Starkie  on  Evidence,  part  2,  §§  143,  144, 145,  and  cases  there  cited. 
If,  therefore,  the  original  power  were  now  produced  from  the  custody 
of  the  plaintiff,  it  would  not  be  necessary  to  establish  its  due  execu- 
tion by  the  production  of  the  subscribing  witnesses.  It  would  be 
sufficient  to  establish  it  by  other  proofs.  This  view  of  the  matter 
disposes  of  that  part  of  the  argument  which  denies  that  the  proof  of 
the  original  instrument  can  be  made  without  the  production  of  the 
subscribing  witness,  Harwood,  or  accounting  for  his  non-production. 

Then  what  is  the  proof  of  the  genuineness  and  due  execution  of 
the  original  power  of  attorney  ?  Mr.  Robertson  swears  that  he  was 
acquainted  with  the  handwriting  of  Abram  Jones  (one  of  the  sub- 
scribing witnesses)  at  the  time  of  its  date,  as  well  as  before,  and 
afterwards ;  that  he  recorded  it  in  the  county  records ;  that  the  record 
is  a  copy  of  an  original  power  of  attorney,  which  he  believed  to  have 
been  genuine,  for  that  the  official  signature  of  Abram  Jones  must 
have  induced  him  to  commit  the  same  to  record.  Now,  what  is  to 
be  understood  by  the  "  official  signature  "  in  the  language  of  the  wit- 
ness ?  Clearly,  his  genuine  handwriting,  and  the  annexation  of  Us 
official  titie,  J.  P.,  that  is.  Justice  of  the  Peace,  establishing  that  he 
verifies  the  instrument,  not  merely  as  an  individual,  but  as  a  publio 
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officer.  It  is  impossible  that  it  conld  be  his  official  signature  unless 
it  was  also  a  gentiine,  and  not  forged  signature  of  his  name.  So  that 
here  we  have  from  Mr.  Robertson,  direct  proof  of  his  belief  of  the 
genuineness  of  the  signature  of  a  subscribing  witness,  from  his  knowl- 
edge of  his  handwriting,  his  examination  of  the  original  instrument, 
and  his  having  recorded  it  upon  the  faith  of  such  belief.  It  seems 
to  us  perfectly  clear,  upon  the  received  principles  of  the 
[  •676  ]  *law  of  evidence,  that  this  was  sufficient  prim^  fade  proof 
of  the  genuineness  and  due  execution  of  the  original  power, 
to  be  left  to  the  jury  for  their  consideration  of  its  weight  and  effect 

The  next  question  is,  whether  sufficient  ground  was  laid  in  the 
evidence  to  establish  the  loss  or  destruction  of  the  original  power,  so 
as  to  let  in  secondary  proof  of  its  contents.  We  think  there  was, 
considering  the  lapse  of  time  since  the  original  transaction,  the  dili- 
gence which  had  been  used,  the  searches  which  had  been  made,  and 
the  other  attendant  circumstances  stated  in  the  depositions,  to  fortify 
the  presumption  of  such  loss  or  destruction.  This  was  the  view  of 
this  point  taken  by  this  court  in  the  former  decision,  in  6  Pet  233, 
242,  though  it  was  not  then  so  directly  before  us ;  and  having  heard 
the  new  argument  addressed  to  us  on  the  present  occasion,  we  see  no 
reason  for  departing  from  our  former  opinion. 

The  remaining  question  then,  is,  whether  the  copy  now  produced 
was  proper  secondary  proof,  entitled  by  law  to  be  admitted  in  evi- 
dence. The  argument  is,  that  it  is  a  copy  of  a  copy,  and  so  not  ad- 
missible ;  and  that  the  original  record  might  have  been  produced  in 
evidence.  By  the  laws  of  Georgia,  act  of  1785,  deeds  of  bargain  and 
sale  of  lands  are  required  to  be  recorded  in  the  county  where  the 
lands  lie ;  Prince's  Dig.  112.  Powers  of  attorney  to  convey  lands, 
are  not  required  by  law  to  be  recorded  in  the  same  county,  though 
there  seems  to  be  a  common  practice  so  to  do.  The  act  of  1785 
provides  that  all  bonds,  specialties,  letters  of  attorney,  and  powers  in 
writing,  the  execution  whereof  shall  be  proved  by  one  or  moro  of  the 
witnesses  thereto,  before  certain  magistrates  of  either  of  the  United 
States,  where  the  same  were  executed,  and  duly  certified  in  the  man- 
ner stated  in  the  act,  shall  be  sufficient  evidence  to  the  court  and  jury 
of  the  due  execution  thereof;  Prince's  Dig.  113.  The  present  power 
was  not  recorded  in  the  county  of  Franklin,  where  the  lands  lie,  but 
in  Richmond  county ;  and,  therefore,  a  copy  from  the  record  is  not 
strictly  admissible  in  evidence,  as  it  would  have  been  if  powers  of 
attorney  were  by  law  to  be  recorded  in  the  county  where  the  lands 
lie,  and  the  present  power  had  been  so  duly  recorded.  It  is  certainly 
a  common  practice  to  produce,  in  the  custody  of  the  clerk, 
[  •  677  ]  under  a  subpcena  *  duces  tecum,  the   original  records   of 
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deeds  duly  recorded.  But  in  point  of  law  a  copy  from  such  record 
is  admissible  in  evidence,  upon  the  ground  stated  in  Lynch  v. 
Clark,  3  Salk.  154 ;  that  where  an  original  document  of  a  public 
nature  would  be  evidence  if  produced,  an  immediate  sworn  copy 
thereof  is  admissible  in  evidence ;  for  as  all  persons  have  a  right  to 
the  evidence  which  documents  of  a  public  nature  afford,  they  might 
otherwise  be  required  to  be  exhibited  at  different  places  at  the  same 
time.  See  Mr.  Leach's  note  to  11  Mod.  Bep.  134 ;  Birt  v.  Barlow, 
1  Doug.  171 ;  1  Starkie  on  Evidence,  §§  36,  37.  If,  therefore,  the 
record  itself  would  be  evidence  of  a  recorded  deed,  a  duly  attested 
copy  thereof  would  also  be  evidence.  The  present  copy  does  not, 
however,  (as  is  admitted,)  fall  within  the  reach  of  this  rule.  But  the 
question  does  arise,  whether  the  defendant  can  insist  upon  the  pro- 
duction of  the  record  books  of  the  county  of  Richmond,  in  court,  in 
this  case ;  as  higher  and  more  authentic  evidence  of  the  power  of  at- 
torney not  properly  recorded  there,  to  the  exclusion  of  any  other  copy 
duly  established  in  proof.  We  think  he  cannot  It  is  not  required 
by  any  rule  of  evidence  with  which  we  are  acquainted. 

We  admit  that  the  rule,  that  a  copy  of  a  copy  is  not  admissible 
evidence,  is  correct  in  itself,  when  properly  understood  and  limited  to 
its  true  sense.  The  rule  properly  applies  to  cases  where  the  copy  is 
taken  from  a  copy,  the  original  being  still  in  existence  and  capable 
of  being  compared  with  it ;  for  then  it  is  a  second  remove  from  the 
original ;  or 'where  it  is  a  copy  of  a  copy  of  a  record,  the  record  being 
in  existence  by  law  deemed  as  high  evidence  as  the  original;  for 
then  it  is  also  a  second  remove  from  the  record.  But  it  is  quite  a 
different  question  whether  it  applies  to  cases  of  secondary  evidence 
where  the  original  is  lost,  or  the  record  of  it  is  not  in  law  deemed  as 
high  evidence  as  the  original ;  or,  where  the  copy  of  a  copy  is  the 
highest  proof  in  existence.  On  these  points  we  give  no  opinion,  be- 
cause this  is  not,  in  our  judgment,  the  case  of  a  mere  copy  of  a  copy 
verified  as  such ;  but  it  is  the  case  of  a  second  copy  verified  as  a  true 
copy  of  the  original.  Mr.  Robertson  expressly  asserts  that  the  record 
was  a  copy  of  the  original  power  made  by  himself,  and  that  the 
present  copy  is  a  true  copy  which  has  been  compared  by 
himself  with  the  *  record.  In  effect,  therefore,  he  swears  [  *  678  ] 
that  both  are  true  copies  of  the  original  power.  In  point 
of  evidence,  then,  the  case  stands  precisely  in  the  same  predicament 
as  if  the  witness  had  made  two  copies  at  the  same  time  of  the  original, 
and  had  then  compared  one  of  them  with  the  original,  and  the  other 
with  the  first  copy,  which  he  had  found  correct.  The  mode  by  which 
he  had  arrived  at  the  result,  that  the  second  is  a  true  copy  of  the 
original  may  be  more  circuitous  than  that  by  which  he  has  ascertained 
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the  first  to  be  correct ;  but  that  only  furnishes  matter  of  observation 
as  to  the  strength  of  the  proof,  and  not  as  to  its  dignity  or  degree* 
In  each  case  his  testimony  amounts  to  the  same  result,  as  a  matter 
of  personal  knowledge,  that  each  is  a  true  copy  of  the  original.  We 
are,  therefore,  of  opinion,  that  there  was  no  error  in  the  court  in 
admitting  the  copy  in  evidence  under  these  circumstances. 

In  the  further  progress  of  the  trial,  additional  evidence  was  offered ; 
and  thereupon  the  defendants  prayed  the  court  to  instruct  the  jury, 
1.  That  if  the  jury  believed  that  Basil  Jones,  the  deputy  surveyor  and 
grantee  under  whom  the  lessor  of  ibe  plaintiff  claimed  —  by  designat- 
ing the  stream  marked  on  the  original  plat  as  the  Branch  of  the 
South  Fork  of  the  Oconee  River,  instead  of  the  South  Fork  of  the 
Oconee  River,  and  stating  that  the  land  was  situate  in  the  county  of 
Franklin,  where  a  large  part  of  it  laid  without  the  county  of 
Franklin,  and  without  the  temporary  boundary  line  of  the  State  of 
Georgia —  practised  a  deception  upon  the  Governor  of  Georgia,  and 
thereby  induced  him  to  issue  the  grant ;  that  such  grant  is  fraudu- 
lent and  void,  and  cannot  entitle  the  plaintiff  to  recover.  2.  That  a 
grant  of  land  is  an  entirety,  and  that  a  grant  void  in  part  is  void  for 
the  whole.  3.  That  a  concealment  or  misrepresentation  of  material 
facts,  calculated  to  deceive  the  governor  issuing  the  grant,  renders  the 
grant  null  and  void  in  law.  The  court  refused  to  give  either  of  these 
instructions ;  and  the  question  now  is,  whether  all  or  either  of  them 
ought  to  have  been  given. 

The  first  instruction  is  couched  in  language  not  wholly  unobjection- 
able or  free  from  ambiguity.  It  assumes  certain  facts  to  be  estab- 
lished in  the  case,  without  referring  them  to  the  decision  of  the  jury, 
and  on  them  founds  the  instruction,  which  is  certainly  not  a 
[  •  679  ]  correct  practice.  It  also  uses  the  words  *"  practised  a  decep- 
tion," without  adding  any  qualifying  words,  whether  the  de- 
ception was  knowingly  and  wilfully  practised  for  the  purposes  of  fraud, 
or  whether  it  was  by  mistake  of  law  or  fact,  or  by  misplaced  confi- 
dence in  the  representations  of  other  persons.  And  it  is  certainly  the 
duty  of  a  party  asking  an  instruction  to  use  language  of  such  a  defi- 
nite and  legal  interpretation,  as  may  not  mislead  either  the  court  or 
jury  in  regard  to  the  precise  nature  of  the  application. 

But  waiving  this  consideration,  the  instruction  asked  makes  no 
distinction  between  the  case  of  a  fraudulent  grantee  and  the  case  of 
a  bond  fide  purchaser  from  such  grantee,  without  notice;  a  distinction 
most  important  in  itself,  and  in  many  cases  decisive  in  favor  of  the 
purchaser,  whatever  may  have  been  the  fraud  of  the  original  grantee. 

It  is  unnecessary,  however,  to  rely  on  this  circumstance ;  for, 
stripping  the  instruction  of  its  technical  form,  it  comes  to  this,  that 
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if  any  part  of  the  land  Included  in  the  grant  lay  within  the  Indian 
boundary,  and  the  governor  was  deceived  as  to  that  fact,  the  grant  is 
void  for  the  whole  land ;  not  only  for  that  within  the  Indian  boundary, 
but  for  all  that  lying  within  the  limits  of  the  State.  This  proposition 
is  attempted  to  be  maintained  by  the  doctrine,  that  a  grant  void  in 
part  is  void  as  to  the  whole.  And  certain  authorities  at  the  common 
law  have  been  cited  at  the  bar  in  support  of  the  doctrine.  We  have 
examined  those  authorities,  and  are  of  opinion  that  they  do  not  apply 
to  cases  like  the  present.  There  are  doubtless  cases  where  grants 
and  securities,  made  contrary  to  the  prohibitions  of  a  statute  in  part, 
are,  upon  the  true  construction  of  the  intent  of  the  statute,  void  in 
toto.  But  Lord  Hobart  informs  us,  that  it  is  very  different  in  cases 
standing  merely  upon  the  common  law.  For  (to  use  his  quaint  but 
expressive  language)  "  the  statute  is  like  a  tyrant ;  where  he  comes, 
he  makes  all  void ;  but  the  common  law  is  like  a  nursing-father,  and 
makes  void  only  that  part  where  the  fault  is,  and  preserves  the  rest" 
See  also  Norton  v.  Simmes,  Hob.  14;  Maleverer  v.  Redshaw,  1  Mod. 
35 ;  Collins  v.  Blantern,  2  Wilson,  351.  And,  therefore,  at  the  com- 
mon law,  in  order  to  make  a  grant  void  in  toto  for  fraud  or  covin, 
the  fraud  or  covin  must  infect  tiie  whole  transaction,  or  be  so  mixed 
up  in  it  as  not  to  be  capable  of  a  distinct  and  separate  con- 
sideration. *  The  case  of  Hyslop  v.  Clarke,  14  Johns.  458,  [  *  680  ] 
was  a  case  of  fraud,  where  both  the  grantors  and  grantees 
and  assignees  were  privy  to  a  meditated  fraud  against  creditors,  and 
therefore  it  was  held  void  in  toto.  The  case  of  Butler  v.  Dorant, 
3  Taunt  229,  which  is  very  shortly  reported,  seems  to  have  proceeded 
upon  the  ground  that  the  statute  avoided  the  security  in  toto.  If  it 
did  not,  it  seems  questionable  in  its  doctrine. 

In  the  present  case,  there  is  no  statute  of  Georgia,  which  declares 
all  grants  of  land  lying  partly  within,  and  partly  without  the  Indian 
boundaries,  to  be  void  in  toto.  And  the  policy  of  the  legislature  of 
Georgia,  on  this  subject,  is  sufficiently  vindicated  by  holding  such 
grants  void  as  to  the  part  within  the  Indian  boundary,  leaving  the 
grant  good  as  to  the  residue.  This  very  point  was,  in  fact,  decided 
by  this  court  in  Patterson  v.  Jenks,  2  Pet  216,  235.  One  question 
there  was,  whether  the  whole  grant  (a  similar  grant)  was  a  nullity, 
because  it  contains  some  land  not  grantable.  In  answer  to  the 
question,  Mr.  Chief  Justice  Marshall,  in  delivering  the  opinion  of  the 
court,  said :  "  In  the  nature  of  the  thing,  we  perceive  no  reason  why 
the  grant  should  not  be  good  for  land  which  it  might  lawfully  pass, 
and  void  as  to  that  part  of  the  tract,  for  the  granting  of  which  the 
office  had  not  been  opened.  It  is  every  day's  practice  to  make  grants 
for  lands,  which  have,  in  fact,  been  ^granted  to  others.     It  has  never 
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been  suggested  that  the  whole  grant  is  void,  because  a  part  of  the 
land  was  not  grantable."  We  are  entirely  satisfied  with  this  doctrine, 
as  equally  founded  in  law  and  reason.  The  land  in  controversy  in 
the  present  suit  is  within  the  acknowledged  boundary  of  Georgia, 
and  without  the  Indian  boundary;  and  admitting  the  grant  to  be 
void  as  to  the  part  within  the  Indian  boundary,  it  is,  in  our  judgment, 
valid  as  to  the  residue,  notwithstanding  the  supposed  deception  stated 
in  the  instruction ;  for  that  deception  did  not  affect  with  fraud  any 
part  of  the  transaction,  except  as  to  the  land  within  the  Indian 
boundary.  The  instruction,  therefore,  was  rightly  refused  by  the 
court. 

The  2d  instruction  may  be  disposed  of  in  a  few  words.  It  con- 
tains a  proposition  absolutely  universal  in  its  terms ;  that  a  grant  of 
lands  is  an  entirety,  and  that  a  grant  void  in  part,  is  void 
[  •  681  ]  for  the  whole.  If  this  proposition  were  true,  then  a  *  grant 
of  10,000  acres,  which  was  void  for  any  cause  whatever  as 
a  conveyance  of  one  acre,  although  it  might  be  for  want  of  title  in 
the  grantor,  would  be  void  for  the  remaining  9,999  acres.  It  is  suffi- 
cient to  say,  that  the  instruction  so  generally  framed,  ought  not  to 
have  been  given. 

The  third  instruction  admits  of  a  similar  emswer.  It  is  universal 
in  its  terms ;  and  states,  <'  that  a  concealment  or  misrepresentation  of 
material  facts,"  (not  stating  whether  innocently  or  designedly  and 
fraudulently  made,)  **  calculated  to  deceive  the  governor,  issuing  the 
grant,"  (not  stating  whether  he  was  actually  deceived  or  not,)  "  ren- 
ders the  grant  null  and  void  in  law,"  as  to  all  persons  whatever,  not 
stating  whether  the  party  is  the  original  grantee,  or  a  bond  fide 
purchaser  under  him,  without  notice.  For  the  reasons  already  stated, 
such  an  instruction,  so  generally  stated,  ought  not  to  have  been  given. 

Upon  the  whole,  we  are  all  of  opinion,  that  the  judgment  of  the 
circuit  court  ought  to  be  affirmed,  with  costs. 

9  P.  711. 


The  United  States,  Appellants,  t?.  The  Brio  Burdett. 

9  P.  682. 
A  qnestion  of  fact  as  to  ownership  of  a  vessel. 

The  case  is  stated  in  the  opinion  of  the  court 

Builefj  (attorney-general,)  and  WilliamSy  district  attorney  of  the 
United  States  for  the  district  of  Maryland,  for  the  appellants. 

Meredith  and  Kennedp^  for  the  claimant  of  the  brig  Burdett 

Digitized  by  LjOOQIC 


JANUARY  TERM,  1835.  525 

United  States  v.  The  Brig  Burdett    9  P. 

•  M'Lean,  J.,  delivered  the  opinion  of  the  court.  [  *  683  ] 
This  case  was  brought  into  this  court,  by  an  appeal  from 

the  circuit  court  of  Maryland. 

The  appellajits,  by  the  attorney  of  the  United  States,  filed  in  the 
district  court  of  Maryland  an  information  on  the  1st  of  October,  1832, 
for  the  purpose  of  enforcing  a  forfeiture  of  the  brig  Burdett,  her  tackle, 
apparel,  and  furniture,  to  the  use  of  the  United  States  ;  on  the  ground 
that  the  brig,  though  registered  as  a  vessel  of  the  United  States,  was 
then,  and  still  is,  owned  in  whole  or  in  part,  by  a  subject  of  a  foreign 
prince,  namely,  by  a  certain  J.  J.  Carrera  or  a  certain  J.  Carrera,  a 
subject  of  the  king  of  Spain,  and  resident  abroad ;  which  ownership 
was  known  to  the  persons  owning  or  pretending  to  own  the  whole 
or  a  part  of  the  brig,  in  violatioji  of  the  act  of  congress,  &c. 

The  vessel  having  been  attached,  a  claim  was  filed  by  Greorge  G. 
Steever,  in  which  he  alleged  that  the  brig  was  originally  built  in  the 
State  of  North  Carolina,  and  purchased  by  him  of  the  original  owner 
in  May,  1831,  and  thereupon  registered  in  his  name,  as  sole  owner, 
he  being  a  citizen  of  the  United  States ;  and  denied  that  the  brig 
was,  at  the  time  she  was  registered,  or  at  any  time  since,  owned  in 
whole  or  in  part  by  Carrera,  or  by  any  other  subject  of  any  foreign 
prince  or  state.  The  claimant  also  averred,  that  at  the  time  of  ob- 
taining her  registry,  the  vessel  was,  and  ever  since  had  been,  his  sole 
property. 

•  The  vessel  having  been  appraised  at  $6,000,  and  security  [  *  684  ] 
having  been  given  by  the  claimant  to  abide  by  the  final 

order  of  the  court,  she  was  restored  to  him. 

On  the  hearing  of  the  cause,  the  testimony  and  depositions  of 
several  witnesses  were  introduced,  and  much  documentary  evidence 
offered  on  the  part  of  the  United  States. 

Several  letters,  proved  to  be  in  the  handwriting  of  J.  J.  Carrera, 
were  offered  in  evidence  on  the  part  of  the  United  States,  to  the 
reading  of  which  the  counsel  for  the  claimant  objected  on  the  ground 
that  Carrera  was  not  a  party  to  the  case,  which  objection  was 
sustained  by  the  court. 

The  district  court  dismdssed  the  information,  and  that  decree,  on 
appeal,  was  affirmed  by  the  circuit  court. 

In  the  argument,  the  counsel  for  the  appellants  take  two  grounds,  on 
which  they  contend  the  decree  of  the  circuit  court  should  be  reversed. 

1.  That  the  letters  of  Carrera  were  improperly  rejected.  He  was 
shown  by  all  the  witnesses  to  be  the  accredited  agent  of  the  claimant, 
and  his  letters  were,  moreover,  a  material  part  of  the  res  gestce. 

2.  The  evidence  shows  that  the  diief,  if  not  the  sole  ownership  of 
the  brig,  was  in  Carrera. 
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Much  reliance  is  plcu^d  on  the  testimony  of  Chester  and  Cox,  two 
of  the  witnesses,  to  establish  not  only  the  agency  of  Cairera,  but 
other  matters  material  in  the  case.  The  former  states  that  he  lived 
three  years  in  the  house  of  Joseph  Cairera,  preceding  the  last  of  June, 
1832.  He  was  there  during  the  whole  of  the  operations  of  The 
Burdett  at  Havana.  He  states  that  Steever  sent  an  order  to  Colonel 
Tenant,  of  Baltimore,  to  purchase  for  him  a  vessel,  which  was  to  be 
sent  to  him  at  Havana,  and  if  he  was  absent,  to  the  house  of  Carrera; 
in  which  the  witness  was  a  partner  to  a  limited  extent.  In  obedience 
to  this  order  The  Burdett  was  sent,  consigned  to  the  house  of  Carrera, 
in  the  absence  of  Steever,  who  had  left  the  Havana  a  few  days  before 
the  arrival  of  the  vessel,  under  the  command  of  Captain  Nabb.  He 
frequently  conversed  with  Joseph  Carrera  and  his  nephew,  J.  J.  Carrera, 
respecting  The  Burdett,  and  never  heard  either  of  them  assert  any 
ownership  or  interest  in  the  vessel  Carrera  was  made  the  ship's 
husband,  and  had  positive  orders  from  Steever,  in  his  ab- 
r  *  685  ]  sence,  to  do  with  her  as  *  if  she  were  his  own,  and  to  employ 
her  on  freight  to  the  best  advantage.  When  Steever  was 
near  enough  to  communicate,  he  gave  positive  and  specific  orders. 
Witness  has  often  seen  his  letters  on  the  subject 

The  vessel  performed  several  voyages  under  the  orders  of  Carrera ; 
and  after  her  return  from  New  York,  having  been  on  shore  once  or 
twice,  some  repairs  were  made  under  the  direction  of  Captain  Nabb, 
which  Carrera  was  apprehensive  might  not  be  sanctioned  by  Steever. 

The  witness  thinks  about  ^11,500,  at  six  and  eight  montlie  credit, 
were  paid  for  the  vessel. 

Richard  G.  Cox  states  that  he  is  a  derk  of  Colonel  Tenant's,  and 
conducts  all  his  business,  and  that  The  Burdett  was  purchased  by 
Colonel  Tenant  on  the  order  of  Steever,  who  was  then  at  the  Havana, 
and  the  vessel  was  sent  there  subject  to  his  order,  and  in  his  absence 
to  Carrera.  Before  the  arrival  of  the  vessel,  Steever  had  saUed  for 
Boston,  and  when  he  returned,  being  informed  of  the  purchase,  he 
paid  Colonel  Tenant  $1,100  in  part  of  the  purchase-money.  The 
vessel,  including  equipments,  cost  about  $13,000.  The  rest  of  the 
purchase-money  was  paid  by  the  house  of  Joseph  Carrera.  The  wit- 
ness has  had  correspondence  with  Carrera  respecting  the  vessel,  and 
insured  her  by  orders  from  Carrera  on  account  of  Steever.  He  has 
seen  the  correspondence  with  the  house  of  Carrera,  and  has  never 
heard  or  seen  any  thing  which  goes  to  show  that  the  Carreras  had 
any  interest  in  the  vessel,  or  that  Steever  was  not  the  owner. 

William  W.  Russel,  a  merchant  of  the  city  of  New  York,  states 
that  he  was  consignee  of  the  tyig  Burdett,  in  December,  1831,  at 
which  time  Nabb  was  master.     The  vessel  came  from  Havana  and 
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Matanzas  under  orders  from  Joseph  Carrera,  with  whom  the  witness 
corresponded  respecting  said  vessel.  The  witness  understood  from 
the  letter  of  the  16th  of  November,  1831,  brought  by  her  to  him,  that 
she  was  owned  by  G.  G.  Steever,  of  Baltimore.  Witness  accounted 
with  Joseph  Carrera  for  the  freight  of  the  brig,  but  he  has  no  knowl- 
edge that  Carrera  has  any  interest  in  her. 

In  a  letter  from  Joseph  Carrera  to  Russel,  the  above  consignee, 
dated  the  15th  of  November,  1831,  he  says :  "  I  have  requested 
Captain  Nabb  to  value  on  your  good  self  on  his  arrival ; 
•  and  I  beg  leave  to  solicit  your  attention  in  procuring  a  [  *  686  ] 
good  return  freight  to  Havana  for  that  vessel,  as  well  as 
passengers,  &c.  And  on  reference  to  Mr.  Steever's  instructions,  who, 
I  presume,  will  have  left  Baltimore  for  Mexico,  Captain  Nabb  is  au- 
thorized to  take  a  voyage  to  Europe,  &c.  Of  a  voyage  to  Europe, 
Mr.  Steever's  instructions  are  constructive  as  regards  the  benefit  to 
be  derived  from  it.  Whatever  may  be  the  destination  of  The  Burdett 
from  your  port,  I  beg  to  request  that  you  will  advise  Colonel  Tenant, 
in  the  absence  of  Mr.  Steever,  to  have  insurance  effected  on  the  brig." 
And  again :  "  My  control  over  this  vessel  is  limited  to  give  her  em- 
ployment, and  to  address  her  to  my  friends,  wherever  she  may  be 
found ;  but  where  the  owner  can  himself  attend  to  her  concerns,  if  he 
be  so  disposed,  I  shall  feel  obliged  to  you  by  transferring  her  to  him." 

Another  letter  signed  by  both  the  Carreras,  dated  Havana,  the  11th 
of  January,  1832,  to  Mr.  Russel,  says :  ^  I  much  regret  that  the  pros- 
pect of  procuring  a  full  freight  for  this  vessel,  for  this  port,  was  not 
encouraging,  &c.  I  rely,  however,  on  your  friendly  exertions  to  give 
her  the  best  ernployment,"  &c. 

And  in  another  letter,  dated  the  24th  of  January,  1832,  to  Mr. 
Russel,  it  is  stated :  '^  I  have  the  pleasure  of  handing  duplicates  of 
my  respects  of  the  11th  current,  and  to  own  receipt  of  your  regarded 
favors  of  the  27th  and  30th  ultimo  and  11th  instant ;  this  last  advising 
that  you  intended  to  dispatch  The  Burdett  for  this  port,  &c.  I  feel 
confident  you  have  used  your  utmost  exertion  in  giving  to  this  vessel 
the  best  employment,"  &c. 

And  in  a  letter  from  the  same  person  to  the  same,  dated  the  8th  of 
February,  1832 :  "  The  Burdett  arrived  on  the  30th,  in  eleven  days* 
passage.  All  the  accounts  relating  to  her  will  be  examined  and 
booked  in  conformity.  I  have  not,  as  yet,  determined  on  the  direc- 
tion to  give  The  Burdett" 

Mr.  Russel  wrote  to  Joseph  Carrere^  dated  New  York,  December 
31, 1831 :  "  I  acknowledge  lie  receipt  of  your  esteemed  favor  of  the 
12th  ultimo,  handed  me  by  Captain  Nabb,  of  The  Burdett,  which 
vessel  arrived  on  the  12th,  after  having  been  off  the  coast  for  seven 

Digitized  by  LjOOQIC 


528  SUPREME   COURT  OF   THE   UNITED  STATES. 

United  Stotes  v.  The  Brig  Bardett     9  P. 

days,  and  suffering  some  slight  injury  in  her  upper  works.    The  ex- 
tent of  the  damage  will,  I  presume,  however,  not  amount  to  a  claim 
on  the  underwriters ;   but,  should  it  prove  otherwise,  the 
[  *  687  ]  necessary  documents  will  *  be  forwarded  to  Colonel  Tenant, 
in  order  that  he  may  claim  them. 

"  I  have  to  return  you  my  thanks  for  the  favor  done  me  in  the  con- 
signment of  this  vessel,  which,  however,  will  be  promptly  surrendered 
to  Mr.  Steever,  should  he  be  in  this  country,  and  be  desirous  of  giving 
bis  personal  attention  to  her  concerns,"  &c. 

Another  letter,  dated  New  York,  27th  December,  1831,  from  the 
same  to  the  same,  states  exertions  used  to  procure  a  full  freight  for 
The  Burdett  Arid  there  is  contained  in  the  record  several  other  let- 
ters ^om  Mr.  Russel  to  J.  Canrera,  dated  at  New  York,  in  January, 
1832,  all  of  which  relate  to  the  freight  of  The  Burdett 

Certain  letters  from  J.  J.  Canrera  to  Captain  Nabb,  numbered  in 
the  record  1,  2,  3,  and  4,  were  offered  in  evidence  by  the  district  at- 
torney, and  were  objected  to  by  the  claimant. 

The  letter  numbered  1,  is  dated  at  Havana,  November  15, 1831, 
and  contains  particular  instructions  to  Captain  Nabb,  as  to  the  voy- 
age of  The  Burdett,  the  consignee  in  New  York,  and  the  subsequent 
employment  of  the  vessel  after  the  discharge  of  her  cargo. 

The  letter  numbered  2,  and  dated  Havana,  26th  November,  1831, 
is  of  the  same  import 

Letter  numbered  3,  is  dated  Havana,  12th  May,  1832,  in  which 
Carrera  says :  <<  Your  letters  of  the  13th  and  23d  April  last  have  been 
received,  and  am  sony  to  hear  of  the  damage  The  Burdett  has  expe- 
rienced in  a  tremendous  gale  of  wind  near  the  Bermudas.  The  cer- 
tificate of  survey,  as  well  as  the  estimate  of  repairs  to  be  made  on 
The  Burdett,  has  been  received ;  the  amount  of  repairs  is  enormous, 
but  we  must  conform  to  it,  if  there  should  be.no  other  remedy.  No 
doubt  the  underwriters  will  have  to  reimburse  the  amount  I  wrote 
to  Colonel  Tenant  a  few  days  ago,  authorizing  him  to  arrange  the 
business  of  The  Burdett  as  well  as  he  can,  and  for  the  best  of  my 
interest  I  entreat  you  to  consult  him  on  the  business,  and  do  for 
the  best  The  expenses  and  repairs  are  heavy,  and  surpass  my  ex- 
pectations. Mr.  Tenant  has  been  authorized  by  me  to  pay  the  amount 
required  to  fit  out  the  vessel ;  but  if  he  thinks  best  to  sell  my  400 
boxes  of  sugar,  he  is  at  liberty  to  do  so,  for  they  are  insured  at 

Baltimore." 

[  *  688  ]      *  In  letter  numbered  4,  and  dated  at  Havana,  28th  June, 

1832,  Mr.  Carrera  says :  "  I  am  in  receipt  of  your  valued 

favors  of  the  1st,  11th,  and  21st  May  last,  by  which  you  inform  me 

of  the  last  survey  held  on  the  brig  Burdett,  and  that  she  was  con* 
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demned  and  to  be  sold  at  public  auction ;  but,  at  the  request  of  our 
friend,  Colonel  Tenant,  the  sale  of  the  said  vessel  was  postponed,  and 
that  the  said  Tenant  had  sent  two  gentlemen  in  order  to  have  a  pri- 
vate survey,  &c. 

"  I  am  informed  that  The  Burdett's  cargo  for  Hamburg  had  been 
shipped  on  board  the  brig  John,  this  vessel  having  been  chartered  by 
yourself,  with  the  approbation  of  Mr.  Tenant,  and  that  she  was  to 
sail,  &C, 

"  By  this  time,  I  presume,  you  have  seen  Mr.  Steever,  and  hope 
this  friend  will  have  succeeded  in  his  claim  against  the  underwriters 
for  a  partial  or  a  total  loss  on  said  vessel. 

"  I  beg  of  you  to  do  all  in  your  power,  that  we  may  be  able  to 
collect  what  is  so  justly  due  to  the  interested  in  that  vessel." 

And  the  district  attorney  offered  to  read  other  letters  from  Carrera 
to  Captain  Nabb,  numbered  on  the  record  5  and  6,  if  the  claimant 
would  withdraw  his  objections  to  the  above  letters  being  read  as  evi- 
dence ;  but  the  objections  were  not  withdrawn,  and  the  same  were 
sustained  by  the  court 

The  first  question  for  the  consideration  of  the  court  is,  whether  the 
above  letters  were  properly  rejected  by  the  court  below.  It  is  ub- 
jected  that  these  letters  contain  but  a  part  of  the  correspondence  on 
the  same  subject,  and  that  the  non-production  of  the  whole  is  unac- 
counted for. 

The  letters  referred  to  were  addressed  by  Carrera  to  Captain  Nabb, 
and  it  may  be  that  some  of  the  letters  written  by  him,  and  also  by 
Carrera,  in  relation  to  the  same  matter,  are  not  produced.  As  this 
correspondence  is  not  in  the  possession  of  the  plaintiffs,  it  is  impossi- 
ble for  the  district  attorney  to  produce  it 

K  Carrera  were  to  be  treated  as  a  mere  agent,  he  might  have  been 
examined  as  a  witness,  and  compelled  to  produce  or  swear  to  any 
letters  in  his  possession,  which  have  a  bearing  on  the  ownership  of 
the  vessel.  But  the  forfeiture  is  attempted  to  be  enforced  on  the 
ground  that  this  same  person  is  the  owner  of  the  vessel,  in  whole  or 
in  part 

In  this  view,  he  would  be  required  to  swear  in  a  matter 
•  which  concerns  his  own  interest ;  as  his  oath,  if  received,  [  *  689  | 
would  go  directly  to  establish  or  to  refute  the  important 
point  of  ownership  of  the  vessel.     It  was  for  this  reason,  it  is  pre- 
sumable, that  Carrera  was  not  examined  as  a  witness. 

So  far  as  the  proof  of  acts  done  within  the  scope  of  his  agency 
may  be  essential,  it  may  be  made  by  other  evidence  than  his  own 
oath. 

The  proof  of  Carrera's  agency  in  reference  to  The  Burdett  is  clear ; 

VOL.  XI.  4/> 
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and  to  consider  him  in  this  light  is  the  most  favorable  view  for  the 
claimant  which  can  be  taken  of  the  case. 

Carrera  must  have  acted  as  agent  or  as  principal  in  regard  to  this 
vessel.  He  planned  her  voyages,  gave  directions  as  to  her  freight,  ap- 
pointed consignees,  and  paid  for  the  repairs  of  the  vesseL  That  he 
did  these  things  as  the  agent  of  the  claimant  is  the  only  ground  on 
which  his  right  can  be  sustained ;  for  if  Carrera  acted  in  any  other 
capacity  it  must  be  fatal  to  the  claim  of  Steever. 

Under  the  circumstances  of  the  case,  it  does  not  seem  that  the  ob- 
jection, on  the  ground  that  all  the  correspondence  was  not  produced, 
should  have  been  sustained  by  the  court  K  the  letters  offered  con- 
tained facts  which  were  competent  evidence  in  the  case,  the  princi- 
pal could  not  object;  because  the  correspondence  referred  to  was 
either  in  his  possession  or  the  possession  of  his  agent. 

But  it  is  insisted,  if  the  whole  correspondence  were  produced  it 
would  be  inadmissible,  because  Carrera  is  no  party  in  the  case. 

The  confessions  of  an  agent  are  not  evidence  to  bind  his  principal ; 
nor  is  his  subsequent  account  of  a  transaction  to  his  principal,  evi- 
dence. But  his  acts,  within  the  scope  of  his  powers,  are  obligatory 
upon  his  principal,  and  those  acts  may  be  proved  in  the  same  man- 
ner as  if  done  by  the  principal.  The  agent,  acting  within  his  author- 
ity, is  substituted  for  the  principal  in  every  respect,  and  his  state- 
ments, which  form  a  part  of  the  res  gesttSj  may  be  proved. 

But  it  is  not  material  to  decide  the  point  raised  on  the  rejection  of 
these  letters.  They  may  be  considered  as  a  part  of  the  record,  and 
as  presenting  all  the  facts  which  they  contain  in  connection  with  the 
other  facts  in  the  case,  for  the  consideration  of  the  court 
[  •690  ]  And  if,  on  this  broad  view  of  the  merits,  the  *  prosecution 
shall  not  be  sustained,  it  will  become  wholly  uimecessary 
to  determine  any  question  as  to  the  admissibility  of  evidence. 

The  object  of  the  prosecution  against  The  Burdett  is  to  enforce  a 
forfeiture  of  the  vessel,  and  all  that  pertains  to  it,  for  a  violation  of  a 
revenue  law.  This  prosecution,  then,  is  a  highly  penal  one,  and 
the  penalty  should  not  be  inflicted  unless  the  infractions  of  the  law 
shall  be  established  beyond  reasonable  doubt 

That  frauds  are  frequently  practised  under  the  revenue  laws  can- 
not be  doubted ;  and  that  individuals  who  practise  these  frauds  are 
excedingly  ingenious  in  resorting  to  various  subterfuges  to  avoid 
detection,  is  equally  notorious.  But  such  acts  cannot  alter  the  estab- 
lished rules  of  evidence,  which  have  been  adopted  as  well  with  refer- 
ence to  the  protection  of  the  innocent  as  the  punishment  of  the 
guilty. 

A  view  of  the  evidence  in  this  case,  including  the  rejected  lettersi 
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must  create  a  suspicion  of  fraud  in  the  mind  of  every  one  who  reads 
it  with  attention.  Steever  went  to  the  Havana  as  supercargo  of  a 
vessel  owned  by  Colonel  Tenant.  His  means  were  limited.  While 
at  the  Havana  he  wrote  to  Colonel  Tenant  to  purchase  for  him  a 
vessel,  and  The  Burdett  was  purchased,  and  sailed  for  Havana  with 
a  letter  to  Steever,  which,  in  his  absence,  was  to  be  opened  by  Car- 
rera.  Steever  being  absent,  the  letter  was  opened  by  Carrera ;  who 
from  that  time  to  the  commencement  of  this  prosecution,  gave  all 
necessary  directions  respecting  The  Burdett,  with,  as  it  would  seem 
from  the  evidence,  little  or  no  interference  by  Steever.  And  in  ad- 
dition to  this,  with  the  exception  of  (1,100,  it  appears  The  Burdett 
was  paid  for  by  the  house  of  Carrera. 

These  facts,  and  others  which  are  on  the  record,  do  authorize  a  sus- 
picion that  the  vessel  was  purchased  in  the  name  of  Steever  for  the 
benefit  of  Carrera.  And  we  think  that  the  proceeding  instituted  by 
the  district  attorney  in  this  case  was  justified  from  the  facts  which 
have  been  developed. 

But  the  inquiry  now  is,  not  whether  the  prosecution  was  properly 
instituted,  but  whether  the  evidence  makes  out  a  forfeiture  in  such 
terms  as  to  require  its  enforcement  by  the  court. 

Admitting  the  facts  which  have  been  stated,  as  creating  suspicion, 
are  they  conclusive  ?  It  appears  that  the  vessel  was  pur- 
chased *by  the  order  of  Steever,  and  that  she  was  dispatched  [  *  691  ] 
to  the  Havana  subject  to  his  order.  That  he  made  the  first 
payment  of  $1,100,  and  that  he  constituted  Carrera  his  agent  to  con- 
trol the  vessel  in  every  respect  as  if  she  were  his  own,  in  the  absence 
of  Steever.  And  that  in  many  of  the  letters  of  Carrera,  respecting 
the  vessel,  her  destination,  her  freight,  or  her  repairs,  that  he  referred 
to  Steever  as  her  owner,  and  instructed  the  consignee  and  other 
agents  to  apply  to  Steever  for  direction,  if  he  were  in  the  United 
States.  That  in  all  these  cases  Carrera  professed  to  act  in  subordi- 
nation to  the  instructions  of  his  principal. 

The  vessel  was  entered  in  the  name  of  Steever,  and  she  was  in- 
sured as  his  property.  And  as  to  the  instructions  given  by  Carrera, 
and  the  payments  of  money  by  him,  not  only  on  the  contract  of  pur- 
chase, but  also  for  repairing  the  vessel,  they  are  not  at  all  inconsist- 
ent with  the  allegations  of  the  claimant. 

If  Carrera  acted  bonAJide  as  the  agent  of  Steever,  he  might  be  ex- 
pected to  give  the  instructions  he  did  give,  and,  out  of  the  profits  of 
the  vessel,  make  the  payments  which  he  did  make. 

It  is  said  that  these  professions  of  Carrera,  as  to  his  agency,  &c,, 
were  made  as  a  cover  to  the  transaction.  This,  possibly,  may  have 
been  his  motive ;  but  are  not  the  facts  consistent  with  an  innocent 
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motive  ?  And  if  a  fair  construction  of  the  acts  and  declarations  of 
an  individual  do  not  convict  him  of  an  offence,  —  if  the  facts  may  be 
all  admitted  as  proved,  and  the  accused  be  innocent,  —  should  he  be 
held  guilty  of  an  act  which  subjects  him  to  the  forfeiture  of  his  property, 
on  mere  presumption  ?  He  may  be  guilty,  but  he  may  be  innocent. 
If  the  scale  of  evidence  does  not  preponderate  against  him,  if  it  hang 
upon  a  balance,  the  penalty  cannot  be  enforced.  No  individual 
should  be  punished  for  a  violation  of  law  which  inflicts  a  forfeiture  of 
property,  unless  the  offence  shall  be  established  beyond  reasonable 
doubt.  This  is  the  rule  which  governs  a  jury  in  all  criminal  prosecu- 
tions, and  the  rule  is  no  less  proper  for  the  government  of  the  court 
when  exercising  a  maritime  jurisdiction. 

After  a  full  and  mature  examination  of  all  the  facts  in  this  case^ 
whUst  we  admit  the  acts  of  the  claimant  are  not  clear  of  suspicion, 
we  are  forced  to  the  conclusion  that  the  evidence  does  not  authorize 
a  forfeiture  of  the  vesseL 

The  decree  of  the  circuit  court  is  therefore  affirmed. 


Domingo  Urtetiqui,  Plaintiff  in  Error,  v.  John  N.  D'Arcy,  Henry 
DiDiER,  and  Domingo  D'Arbel,  Defendants  in  Error. 

9  P.  692. 

In  general,  a  passport,  granted  by  the  secretary  of  state,  is  not  evidence  in  a  court  of  jus- 
tice that  the  person  to  whom  it  was  given  was  a  citizen  of  the  United  States. 

A  record  of  a  district  court  of  the  United  Stotes,  containing  an  affidavit  that  the  affiant 
is  an  alien,  upon  which  affidavit  the  suit  was  removed  to  and  acted  on  bj  the  district  court, 
is  admissible,  against  the  affiant,  as  evidence  that  he  is  not  a  citizen. 

The  courts  of  the  United  States  are  not  bound  by  the  removal  of  suits  from  a  state  court ; 
they  may  remand  them,  if  sufficient  grounds  for  their  jurisdiction  do  not  appear. 

The  case  is  stated  in  the  opinion  of  the  court. 

Kennedy  and  Meredith^  for  the  plaintiff. 

Taney  and  Johnson,  contra. 

[  •  697  ]       *  Thompson,  J.,  delivered  the  opinion  of  the  court 

This  case  comes  up  on  a  writ  of  error  firom  the  circuit 
court  of  the  Maryland  district.  It  is  an  action  of  assumpsit  The 
declaration  contains  the  common  money  counts,  and  also  counts  for 
goods  sold  and  delivered,  work,  labor,  and  services,  and  an  insimul 
comptUassen^.  There  is  an  averment  in  the  declaration,  that  the 
plaintiffs  are  citizens  of  the  State  of  Maryland,  and  the  defendant 
an  alien,  and  subject  of  the  king  of  Spain.     The  defendant  pleaded 
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the  general  issue,  and  also  a  plea  in  abatement,  alleging 
that  Domingo  D' Axbel,  one  of  the  plaintiffs,  *  wafe  not,  at  [  *  698  ] 
the  commencement  of  the  suit,  a  citizen  of  the  United 
States,  or  any  one  of  them ;  to  which  there  was  a  replication,  and 
issue  thereupon  joined.  And  by  an  agreement  contained  in  the 
record,  all  errors  in  pleading  are  waived  on  both  sides ;  and  the  cause 
comes  here  on  five  bills  of  exceptions  taken  at  the  trial ;  three  of 
which  relate  to  matters  arising  under  the  plea  in  abatement,  and 
the  other  two  upon  the  merits. 

The  question  arising  upon  the  first  exception,  turns  upon  the 
admissibility  in  evidence  of  the  passport  given  by  the  secretary  of 
state,  introduced  to  prove  the  citizenship  of  Domingo  D'Arbel.  The 
record  states  that  the  plaintiffs,  further  to  support  the  issue  on  their 
part,  on  the  plea  in  abatement  to  the  jurisdiction  of  this  court  filed 
in  this  cause,  offered  in  evidence  the  following  paper,  purporting  to 
be  a  passport  from  the  secretary  of  state  of  the  United  States,  and 
which  was  admitted  to  be  an  original  paper  from  the  department  of 
state,  signed  by  John  Quincy  Adams,  then  secretary  of  state  of  the 
United  States;  and  also  offered  evidence  that  the  several  indorse- 
ments on  said  paper  were  respectively  in  the  handwriting  of  the  sev- 
eral persons  signing  the  same ;  and  that  the  said  persons  were  the 
respective  officers  of  the  government  of  Mexico,  as  they  style  them- 
selves in  the  said  indorsements,  at  the  periods  at  which  the  same 
were  made.  It  was  also  admitted  that  at  the  date  of  the  said  pass- 
port, said  D'Arbel  was  then  in  Mexico,  and  that  the  said  passport 
was  applied  for,  and  obtained  for  him,  at  his  instance,  and  by  his 
request,  by  one  of  the  co-plaintiffs,  who  transmitted  the  same  to  the 
said  D'Arbel,  into  whose  possession  it  came,  and  by  whom  it  was 
used.  The  only  proof  of  said  use  being  the  said  indorsements  so 
made  thereon.  The  passport  is  as  follows :  "  United  States  of 
America.  To  all  to  whom  these  presents  shall  come,  greeting.  I, 
the  undersigned,  secretary  of  state  of  the  United  States  of  America, 
hereby  request  all  whom  it  may  concern,  to  permit  safely  and  freely 
to  pass,  Domingo  D'Arbel,  a  citizen  of  the  United  States,  and  in 
case  of  need,  to  give  him  all  lawful  aid  and  protection.  Given 
under  my  hand,  and  the  impression  of  the  seal  of  the  department  of 
state,  at  the  city  of  Washington,  the  22d  day  of  March,  1824,  in  the 
forty-eighth  year  of  the  independence  of  these  United  States. 

"John  Quincy  Adams." 

•  To  the  admissibility  of  which  paper  in  evidence,  the  [  *  699  ] 
defendant,  by  his  counsel,  objected;  the  same  not  being  legal 
or  competent  evidence  of  the  American  citizenship  of  said  D'Arbel. 
But  the  court  were  of  opinion,  and  so  decided,  that  the  said  paper 
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was  legal  and  competent  eyidence  of  said  citizenship,  and  the  same 
was  admitted. 

There  is  some  diversity  of  opinion  on  the  bench,  with  respect  to 
the  admissibility  in  evidence  of  this  passport,  arising  in  some  meas- 
ure, from  the  circumstances  under  which  the  oflFer  was  made,  and  its 
connection  with  other  matters  which  had  been  given  in  evidence. 
Upon  the  general  and  abstract  question,  whether  the  passport,  per  se^ 
was  legal  and  competent  evidence  of  the  fact  of  citizenship,  we  are 
of  opinion  that  it  was  not 

There  is  no  law  of  the  United  States,  in  any  manner  regulating 
the  issuing  of  passports,  or  directing  upon  what  evidence  it  may 
be  done,  or  declaring  their  legal  effect.  It  is  understood,  as  matter 
of  practice,  that  some  evidence  of  citizenship  is  required,  by  the  sec- 
retary of  state  before  issuing  a  passport.  This,  however,  is  entirely 
discretionary  with  him.  No  inquiry  is  instituted  by  him  to  ascer- 
tain the  fact  of  citizenship,  or  any  proceedings  had,  that  will  in 
any  manner  bear  the  character  of  a  judicial  inquiry.  It  is  a  docu- 
ment, which,  from  its  nature  and  object,  is  addressed  to  foreign 
powers ;  purporting  only  to  be  a  request  that  the  bearer  of  it  may 
pass  safely  and  freely,  and  is  to  be  considered  rather  in  the  character 
of  a  political  document,  by  which  the  bearer  is  recognized,  in  for- 
eign countries,  as  an  American  citizen;  and  which,  by  usage  and  the 
law  of  nations,  is  received  as  evidence  of  the  fact  But  this  is  a 
very  different  light  from  that  in  which  it  is  to  be  viewed  in  a  court 
of  justice,  where  the  inquiry  is,  as  to  the  fact  of  (Citizenship.  It  is  a 
mere  ex  parte  certificate ;  and  if  founded  upon  any  evidence  pro- 
duced to  the  secretary  of  state,  establishing  the  fact  of  citizenship, 
that  evidence,  if  of  a  character  admissible  in  a  court  of  justice,  ought 
to  be  produced  upon  the  trial,  as  higher  and  better  evidence  of  the  fact 
But  whether  the  circuit  court  erred  in  admitting  the  passport  in  evi- 
dence, under  the  circumstances  stated  in  the  exception,  this  court  is 

divided  in  opinion,  and  the  point  is  of  course  undecided. 
[  •  700  ]  *  The  defendant,  in  order  to  support  the  issue  on  his  part, 
on  the  plea  in  abatement,  for  the  purpose  of  showing  the 
admission  of  the  said  D'Arbel,  under  oath,  that  he  was  a  subject  of 
the  king  of  Spain  on  the  8th  day  of  May,  1817,  offered  in  evidence 
a  document  or  paper  purporting  to  be  a  record  of  certain  proceedings 
in  a  cause  in  the  district  court  of  the  State  of  Louisiana,  in  and  for 
the  first  judicial  district  of  that  State,  in  which  John  K.  West,  cura- 
tor of  the  estate  of  James  Niel,  was  plaintiff,  and  the  said  Domingo 
D'Arbel  was  defendant;  which  proceedings  contain  a  petition  pre- 
sented to  the  state  court,  for  the  purpose  of  removing  the  cause  into 
the  district  court  of  the  United  States  ;  and  in  which  petition  it  is 
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alleged  that  Domingo  D' Axbel  is  a  subject  of  his  most  Catholic  Kia- 
jesiy  the  king  of  Spain,  and  on  this  gromid  claimed  to  have  his 
cause  removed  into  a  court  of  the  United  States,  pursuant  to  the  act 
of  congress.  To  which  petition  is  annexed  the  oath  of  the  said  D' Ar- 
bel,  that  the  facts  contained  in  the  petition  are  true,  and  that  he  is  a 
subject  of  his  most  Catholic  majesty  the  king  of  Spain.  To  the  ad- 
mission of  this  evidence  the  plaintiff's  counsel  objected,  and  the  court 
sustained  the  objection.  The  exception  embraces  some  matters  upon 
which  the  court  expressed  no  opinion,  and  need  not,  therefore,  be 
here  noticed.  So  far  as  relates  to  the  admissibility  of  this  evidence, 
the  objection  is  stated  as  follows :  "  The  plaintiffs  object  to  the  giv- 
ing in  evidence  the  record  so  offered,  for  the  purpose  for  which  it  is 
offered  by  the  defendant.  1st,  because,  if  the  jury  find  the  facts 
stated  in  the  plaintiff's  first  prayer,  then  they  are  bound  to  find  a  ver- 
dict for  the  plaintiff^  on  the  plea  in  abatement ;  and  2dly,  because  if 
not  concluded,  the  said  record  purports  only  to  give  a  copy  of  a 
copy  of  the  petition  and  affidavit  alleged  to  have  been  filed  in  the 
said  case,  in  the  said  record  mentioned,  and'  a  copy  of  a  copy  of  the 
said  case,  as  it  purports  to  have  been  in  the  state  court ;  which  ob- 
jection the  court  in  part  sustained,  and  rejected  the  record  so  offered 
in  evidence."  In  this,  we  think,  the  court  erred.  We  do  not  per- 
ceive any  well-founded  objection,  in  any  point  of  view,  to  the  admis- 
sion of  this  record  for  the  purpose  for  which  it  was  offered,  namely, 
to  prove  the  declaration  of  Domingo  D' Arbel,  under  oath,  that  he  was 
a  Spanish  subject.  It  did  not  in  any  manner  affect  the 
rights  of  any  other  party  to  the  judgment ;  and  *  was  no  [  *  701  ] 
more  objectionable  than  the  declaration  or  confession  of 
D'Arbel,  made  in  any  other  manner  or  on  any  other  occasion.  But 
it  did  not  lie  in  the  mouth  of  D'Arbel  to  object  to  this  evidence,  as  a 
part  of  the  record  of  the  district  court  of  the  United  States.  It  was 
his  own  act  placing  it  on  the  record  of  that  court,  and  that  record 
was  duly  authenticated  according  to  the  act  of  congress.^  This  doc- 
ument, or  record,  as  it  is  called,  begins  with  the  following  caption  or 
memorandum :  "  United  States  of  America,  eastern  district  of  Louis- 
iana. BS.  Be  it  remembered,  that  on  the  24th  dfciy  of  May,  in  the 
year  1817,  into  the  district  court  of  the  United  States  in  and  for  the 
then  Louisiana  district,  came  Domingo  D'Arbel,  by  his  attorneys, 
and  filed  the  following  transcript  or  record,  to  wit."  Then  follow 
the  record  and  proceeding  in  the  state  court,  containing  the  petition 
and  affidavit  of  D'Arbel  that  he  was  a  Spanish  subject  Thus  it 
wiU  be  seen  that  this  record  or  proceeding  in  the  state  court  was 
introduced  into  the  United  States  district  court  by  D'Arbel  himself, 

1 1  Stats,  at  Large,  122. 
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as  the  grounds  upon  which  he  claimed  a  right  to  have  his  cause  tried 
in  a  court  of  the  United  States.  It  was  therefore  evidence  offered 
by  him  originally  in  the  district  court  of  the  United  States,  and  it 
does  not  lie  with  him  now  to  say  that  that  record  was  not  duly  au- 
thenticated when  introduced  by  him  into  the  United  States  district 
court  It  was  not  offered  in  evidence  in  the  present  case,  as  coming 
directly  from  the  state  court ;  and  all  objections  to  the  authentica- 
tion by  the  clerk  of  the  state  court  were,  if  well  founded,  misapplied. 
This  record,  as  offered  to  the  circuit  court  on  the  trial  of  this  cause, 
came  from  the  district  court  of  the  United  States,  and  the  proceed- 
ings and  oath  relied  upon  were  then  introduced  by  D'Arbel  himself. 

Whether  the  district  court  of  the  United  States  was  bound  to  re- 
ceive this  as  satisfactory  evidence  of  the  right  of  D'Arbel  to  remove 
the  cause  from  the  state  court,  is  not  at  all  material.  It  was  received 
by  the  United  States  district  court  as  sufficient,  and  the  cause  was 
removed  and  proceeded  in  accordingly.  But  there  can  be  no  doubt 
that  the  United  States  court  had  a  right  to  examine  and  decide  for 
itself  upon  the  grounds  on  which  D'Arbel  claimed  to  have  his  cause 
removed  into  the  United  States  court  That  court  had  a  right  to  de- 
cide upon  its  own  jurisdiction  and  remand  the  cause,  if  suf- 
[  •  702  ]  ficient  grounds  *  for  a  removal  were  not  shown.  It  cannot 
surely  be  in  the  power  of  the  state  court  to  compel  the 
United  States  court  to  assume  jurisdiction. 

The  3d  exception  on  the  part  of  the  defendant  is  to  the  ruling  of 
the  court  upon  the  plaintiff's  prayer,  which  is  as  follows :  The  evi- 
dence having  been  given,  as  set  forth  in  the  two  prior  exceptions  by 
the  plaintiffs,  which  is  to  be  considered  as  forming  a  part  of  this  ex- 
ception ;  the  defendant,  further  to  support  the  issue  on  the  plea  in 
abatement,  gave  in  evidence,  by  competent  witnesses,  that  the  said 
D'Arbel  declared  himself  to  have  been  a  native  Frenchman,  and 
born  near  the  borders  between  France  and  Spain ;  and  that  the  said 
D'Arbel,  mentioned  in  the  foregoing  evidence,  is  the  same  D'Arbel 
mentioned  in  the  commission  aforesaid.  Thereupon  the  plaintiff 
prayed  the  court,  that,  if  the  defendant  offers  no  other  evidence  on 
the  issue  joined  oh  the  defendant's  plea  of  abatement  than  there  is 
now  before  the  jury,  that  then  the  plaintiffs  are  entitled  to  the  ver- 
dict if  the  jury  believe  the  plaintiff's  evidence.  Which  prayer  was 
granted  by  the  court. 

This  prayer  is  rather  obscurely  stated,  and  the  real  point  intended 
to  be  raised  is  not  very  apparent  Evidence  had  been  given  both  as 
to  the  defendant  and  plaintiff,  and  the  prayer  would  seem  to  ask  the 
court  to  instruct  the  jury  that  the  plaintiffs  were  entitled  to  the  verdict 
if  the  jury  believed  the  plaintiff's  evidence,  and  the  court  so  instructed 
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the  jury.  If  this  is  the  interpretation  to  be  given  to  the  prayer,  the 
instruction  was  erroneous.  The  evidence  given  by  the  defendant 
was  taken  entirely  from  the  consideration  of  the  jury,  and  the  verdict 
was  made  to  depend  upon  their  belief  of  the  plaintiffs'  evidence. 
But  the  decision  upon  this  exception  is  not  very  important,  as  it  will 
not  affect  the  result  upon  the  present  writ  of  error,  ahd  it  is  not  likely 
it  will  arise  in  the  same  form  on  another  trial;  and  this  remark  ap- 
plies to  the  two  remaining  exceptions  on  the  merits  arising  on  the 
accounts  offered  in  evidence,  and  the  decision  and  instructions  given 
by  the  court  thereupon.  Questions  of  law  and  fact,  growing  out  of 
the  prayers  and  instructions  on  this  part  of  the  case,  are  so  blended, 
and  presented  in  such  a  shape,  that  it  is  extremely  difficult  to  decide 
upon  them ;  and  as  the  cause  must  go  back,  and  as  these 
matters  may  not  be  presented  on  *  another  trial  under  the  [  *  703  ] 
same  aspect,  these  questions  may  become  immaterial,  and 
we  pass  them  by  without  any  decision. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  sent 
back  with  directions  to  issue  a  vAdre  de  novo. 


Ex  parte  Gtborge  Milburn. 

9  P.  704. 

A  party  indicted  for  a  crime,  who  has  forfeited  his  recognizance,  is  liable  to  be  arrested  to 

answer  to  the  indictment. 
A  discharge  upon  a  liabeas  corpus  docs  not  protect  the  party  from  arrest  under  other  process 

for  the  same  oifcnce. 

The  case  is  stated  in  the  opinion  of  the  court' 
Brent  and  Jones^  for  the  motion. 
Key^  (district  attorney,)  contrd. 

•  Story,  J.  after  stating  the  facts  of  the  case,  delivered  the  [  *  709  ] 
opinion  of  the  court. 

"  This  is  an  application  to  the  court  by  petition  for  a  writ  of 
habeas  corpus  to  bring  up  the  body  of  George  JMilburn,  now  im- 
prisoned in  the  jail  of  Washington  county,  in  the  District  of  Columbia, 
upon  a  bench  warrant  issued  against  him  by  the  circuit  court  of 
this  district,  to  arrest  him  to  answer  to  an  indictment  now  pending 
in  the  same  court  against  him  for  keeping  a  faro  bank,  an  offence 
which,  by  the  act  of  congress  of  2d  of  March,  1831,  c.  37,^  is  pun- 

*  When  the  petition  in  this  case  was  presented  to  the  court,  Mr.  Chief  Justice  Mar- 
shall said :  As  the  jurisdiction  of  the  supreme  court  is  appellate,  it  must  first  be  shown 
that  the  court  has  the  power  in  this  case  to  award  a  habeas  corpus. 

2  4  Stats,  at  Large,  448. 
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ishable  by  imprisonment  and  labor  in  the  penitentiary  of  the  district 
The  main  gromids  for  the  application  (for  it  is  not  necessary  to  go 
into  the  minute  facts)  are,  that  the  party  was  arrested  on  a  former 
capias  issued  on  the  same  indictment,  upon  which  he  gave  a  recog- 
nizance of  bail  with  sureties  in  the  sum  of  £100,  Maryland  currency, 
($266.67,)  according  to  the  statute  of  Maryland,  passed  in  October, 
1780,  c.  10,  (which  is  in  force  in  this  district,)  conditioned  to  appear 
in  court  on  the  return  day  of  the  process,  to  attend  the  court  £rom 
day  to  day,  and  not  to  depart  therefrom  without  leave  of  the  court 
At  the  return  day  he  did  not  appear,  and  the  recognizance  was  for- 
feited, and  a  scire  facias  issued  against  him  and  his  sureties,  return- 
able to  November,  1833.  At  the  same  term  another  writ  of  capias 
on  the  indictment  was  issued  against  him,  returnable  immediate, 
which  was  returned  non  est  inventus.  Afterwards,  in  June,  1834,  in 
vacation,  another  writ  of  capias  was  issued  by  the  district  attorney 
upon  the  same  indictment,  returnable  to  November  term,  1834,  upon 
which  the  party  was  arrested,  and  from  which,  upon  a  writ  of  habeas 
corpus^  he  was  discharged  by  Mr.  Chief  Justice  Cranch,  of  the  cir- 
cuit court,  upon  the  ground  that  the  writ  of  capias  improperly  issued. 
The  marshal  having  returned  this  matter  specially  to  the  circuit 
court,  at  the  November  term,  1834,  upon  motion  of  the  district  at- 
torney, the  present  bench  warrant  was  issued  by  order  of  the  majority 
of  the  court,  and  upon  which  the  party  is  now  in  custody." 

The  points  principally  relied  on  at  the  argument  are,  in  the  first 
place,  that  the  party  is  not  liable  to  be  arrested  to  answer  the 
[  *710  ]  indictment,  after  havyig  given  a  recognizance  of  bail;  •al- 
though the  recognizance  has  been  forfeited,  and  the  party 
has  not  appeared  and  answered,  and  been  tried  on  the  indictment : 
in  the  next  place,  that  the  discharge  upon  the  habeas  corpus  before 
Mr.  Chief  Justice  Cranch,  is  a  bar  to  any  subsequent  arrest 

We  are  of  opinion  that  neither  of  these  grounds  can,  in  point  of 
law,  be  maintained.  A  recognizance  of  bail,  in  a  criminal  case,  is 
taken  to  secure  the  due  attendance  of  the  party  accused  to  answer  the 
indictment,  and  to  submit  to  a  trial,  and  the  judgment  of  the  court 
thereon.  It  is  not*  designed  as  a  satisfaction  for  the  offence,  when  it 
is  forfeited  and  paid ;  but  as  a  means  of  compelling  the  party  to 
submit  to  the  trial  and  punishment,  which  the  law  ordains  for  his  of- 
fence. And,  a  fortiori^  it  cannot  be  deemed  to  apply  to  a  case  like 
the  present,  of  a  penitentiary  offence  ;  for  that  would  be  to  suppose 
that  the  law  allowed  the  party  to  purge  away  the  offence,  and  the 
corporeal  punishment,  by  a  pecuniary  compensation.  There  is  noth- 
ing, in  our  opinion,  in  the  Maryland  statute  of  1780,  c.  10,  to  change 
this  construction  of  the  law. 
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The  other  ground  is  also  unmaintainable.  A  discbarge  of  a  party 
under  a  writ  of  habeas  corpus  from  tbe  process  under  whicb  he  is  im- 
prisoned, discharges  him  from  any  further  confinement  imder  the 
process;  but  not  under  any  other  process  which  may  be  issued 
against  him  under  the  same  indictment. 

For  these  reasons,  we  are  of  opinion  that  the  party  is  rightfully  in 
custody  under  the  bench  warrant  of  the  circuit  court ;  and  therefore, 
that  the  petition  for  the  writ  of  habeas  corpus  ought  to  be  denied. 

The  rule,  therefore,  to  show  cause  is  discharged ;  and  the  motion 
for  the  habeas  corpus  is  overruled. 

14  P.  614 ;  14  H.  108 ;  1  Wal.  248. 


Colin  Mitchel,  Robert  Mitchel,  in  bis  own  Right,  and  as  As- 
signee of  the  Estate  and  Effects  of  the  Mercantile  House  here- 
tofore trading  under  the  Firm  of  Carnochan  and  Mitchel,  and 
as  Trustee  of  the  Creditors  of  said  Firm,  and  also  of  Richard 
Carnochan,  William  Calder,  Benjamin  Marshall,  Benjamin 
W.  Kogers,  John  P.  Williamson,  the  Heirs  and  legal  Repre- 
sentatives of  John  M?Nish,  deceased,  and  James  Innerarity, 
Appellants,  v.  The  United  States. 

9  P.  711. 

A  title  to  lands  in  Florida,  obtained  from  various  tribes  of  Indians,  and  confirmed  by  the 
local  authorities  of  Spain,  held  valid  as  against  the  United  States. 

The  Indian  title  to  their  lands  in  Florida,  and  the  rights  and  practices  of  the  crown  of  Spain 
in  reference  thereto,  examined. 

The  effect  of  the  treaty  of  cession,  upon  the  titles  to  lands  in  Florida,  declared. 

•  Appeal  from  the  superior  court  of  Middle  Florida,  in  a  [  *  716  ] 
proceeding  by  the  appellant,  under  the  6th  section  of  the  act 

of  May  23, 1828,  (4  ^tats.  at  Large,  285,)  to  obtain  a  confirmation 
of  bis  title  to  lands. 

White  and  Berrien^  for  the  appellants 

Call^  (attorney-general,)  for  the  United  States. 

After  the  argument,  and  before  the  opinion  was  delivered;  Butler 
and  Call^  for  the  United  States,  moved  to  postpone  the  final  iisposi- 
tion  of  the  case  until  next  term. 

WhitCy  Ogden^  Berrien^  and  Webster^  of  counsel  for  the  appeilants, 
contra. 

•  Marshall,  C.  J.,  said :  —  [  •  723  ] 
The  court  has  taken  into  its  serious  and  anxious  considera- 
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tion,  the  motion  made  on  the  part  of  the  government  to  continue  the 
cause  of  Mitchel  v.  The  United  States  to  the  next  term. 

Though  the  hope  of  deciding  causes  to  the  mutual  satisfaction  o 
parties  would  be  chimerical,  that  of  convincing  them  that  the  case 
has  been  fully  and  fairly  considered,  that  due  attention  has  tbeen 
given  to  the  arguments  of  counsel,  and  that  the  best  judgment  of  the 
court  has  been  exercised  on  the  case,  may  be  sometimes  indulged. 
Even  this  is  not  always  attainable.  In  the  excitement  produced  by 
ardent  controversy,  gentlemen  view  the  same  object  through  such 
different  media^,  that  minds  not  unfrequently  receive  therefrom  pre- 
cisely opposite  impressions.  The  court,  however,  must  see  with  its 
own  eyes,  and  exercise  its  own  judgment,  guided  by  its  own  reason. 

The  motion  is  founded  on  the  expectation  that,  by  the  next  term, 
admissible  evidence  may  be  obtained,  which  will  shed  much  light  on 
this  cause,  and  change  essentially  its  present  character.  This  mo- 
tion is  opposed  on  the  ground  that  the  delays  have  already  been 
excessive;  that  a  further  continuance  for  twelve  months 
[  *  724  ]  would  affect  one  of  the  parties  most  •injuriously ;  and  that 
no  rational  foundation  is  laid  for  the  opinion  that  new  and 
important  additions  will  or  can  be  made  to  the  information  the 
record  at  present  contains. 

The  cause  was  docketed  on  the  2d  of  February,  1831.  On  the 
26th  of  the  same  month  a  motion  was  made  on  the  part  of  the  United 
States,  to  bring  on  the  cause  for  argument  at  that  term.  This  mo- 
tion was  opposed  and  was  overruled.  The  reasons  of  the  court  are 
not  recollected  ;  but  the  motion  was  in  opposition  to  a  positive  rule, 
and  must  for  that  cause  alone  have  been  rejected. 

In  March,  1832,  the  parties  were  willing  to  bring  on  the  cause,  but 
the  court  thought  it  too  late  in  the  term  to  take  it  up,  and  it  was 
continued. 

In  1833  and  in  1834  the  cause  was  continued,  on  the  motion  of 
the  attorney  for  the  United  States,  supported  by  the  same  arguments 
which  are  now  urged. 

This  cause  was  commenced  in  the  district  court  of  the  United 
States  for  the  territory  of  Florida,  in  October,  1828.  The  degree  of 
intelligence  which  has  been  employed  in  preparing  the  record  for  a 
final  decision,  gives  the  most  absolute  assurance  that,  from  the  com- 
mencement of  the  controversy,  it  must  have  been  perceived  that  the 
case  depended  essentially  on  the  sanction  given  by  the  authorities  of 
Spain  to  the  grants  made  by  the  Indians.  It  was  perceived,  and 
great  efforts  were  made  in  the  district  court,  by  both  parties,  for  the 
establishment  of  this  fact.  A  vast  mass  of  evidence  has  been  col 
'ected  on  it,  and  is  to  be  found  in  the  record.     An  inspection  of  that 
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evidence  goes  far  to  establish  the  ypinion,  that  it  cannot  be  materi- 
ally varied. 

The  government  has  unquestionably  made  great  exertions;  we  be- 
lieve all  that  could  be  made,  to  obtain  any  additional  documents 
which  the  case  may  furnish.  No  difficulty  has  been  opposed  by  the 
Spanish  government  to  the  inquiries  of  the  American  agents.  On 
the  contrary,  every  facility  has  been  given  to  them.  We  cannot 
doubt  that  the  most  important  documents  would  be  the  most  imme- 
diately forwarded.  Those  which  have  arrived  have  been  expected. 
They  are  not  believed  to  vary  the  case :  many  of  them  are  undoubt- 
edly important,  but  they  were  already  in  the  record,  and  have  been 
considered.  The  transfer  of  all  sales  of  crown  lands  from 
the  *  political  to  the  treasury  department,  from  the  governor  [  *  726  ] 
to  the  intendant,  and  the  ordinance  by  which  this  change 
was  effected,  w-ere  already  in  possession  of  the  court,  and  had  been 
maturely  considered.  The  documents,  referred  to  were  chiefly  in  the 
record. 

We  are  not  satisfied,  from  the  communications  of  the  agent  of  the 
United  States,  that  the  additional  papers  to  which  he  alludes,  and 
which  he  hopes  to  obtain,  can  materially  affect  the  merits  of  the  case. 
With  this  strong  impression  on  our  minds,  we  should  not  be  justified 
in  granting  a  still  further  continuance.  The  opinion  of  the  court  will 
be  delivered. 

Baldwin,  J.,  delivered  the  opinion  of  the  court. 

The  land  in  controversy  is  claimed  by  the  United  States,  in  virtue 
of  the  treaty  (rf  cession  by  Spain,^  by  which  the  territory  and  sover- 
eignty of  the  two  Floridas  were  acquired,  in  consideration  of 
$5,000,000,  paid  in  extinguishment  of  certain  claims  of  the  citizens 
of  the  United  States  on  the  government  of  Spain.  CoUn  Mitchel 
claims,  by  deeds  from  various  tribes  of  Indians  belonging  to  the  great 
Creek  confederacy,  to  Panton,  Leslie,  and  Co.,  to  John  Forbes  and 
Co.,  and  to  John  Forbes,  confirmed  by  the  local  authorities  of  Spain, 
whose  right  has  become  vested  in  him  by  sundry  mesne  conveyances, 
to  which  it  is  unnecessary  to  refer,  as  the  regular  deraignment  of 
whatever  title  was  vested  in  the  original  grantees  to  the  present 
claimants  is  not  questioned.  (Record,  362.)  The  lands  are  in  lour 
separate  tracts,  extending  from  the  mouth  of  the  River  St.  Mark's 
outside  of  the  islands  along  the  seacoast,  to  the  west  end  of  St.  Vin- 
cent's islands,  west  of  the  mouth  of  the  River  Appalachicola;  thence 
to  that  river  about  five  miles  from  its  mouth,  up  the  same  for  many 
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miles ;  thence  by  a  back  line  to  a  point  on  the  western  bank  of  the 
St  Mark's  above  the  old  fort  of  that  name,  and  down  the  said  river 
to  the  sea.  It  is  unnecessary  to  refer  to  the  boundaries  of  the  sepa- 
rate tracts,  or  the  particular  designation  of  the  lines  and  points  of  the 
whole  body  of  lands,  as  they  are  not  a  subject  of  controversy  in  this 
case ;  the  quantity,  as  estimated  by  the  claimant,  is  1,250,000  acres, 
(Record,  5,)  and  by  the  Spanish  officers,  1,391,000  arpents.    (Record, 

224.)     The  history  of  the  claim  is  this. 
[  •  726  ]      *  The  commercial  house  of  Panton,  Leslie,  and  Co.  had 

long  been  established  at  St.  Augustine,  in  East  Florida ;  it 
had  extensive  connections  and  great  credit  in  England,  and  its  opera- 
tions were  very  great  After  Spain  had  taken  possession  of  the 
Floridas,  in  virtue  of  the  treaty  of  peace  in  1783,^  the  king,  by  a  royal 
order,  gave  them  license  to  carry  on  and  continue  their  commercial 
operations  in  those  provinces  and  Louisiana.  (Record,  164-167, 
236-281,  167-160.)  As  they  were  an  Englbh  house,  an  oath  of  alle- 
giance was  required,  which  was  taken  by  Mr.  Panton,  (Record,  127, 
128,)  and  by  Mr.  Leslie,  for  himself  and  the  other  members  of  the 
firm  who  were  not  in  the  province  (Record,  276,  281,  282)  in  1786, 
with  which  the  Spanish  government  was  satisfied,  as  a  compliance 
with  the  royal  orders  of  the  same  year.     (Record,  160-164.) 

This  house  conducted  its  affairs  to  the  entire  satisfaction  of  the 
successive  governors-general  of  Louisiana,  (Record,  120-129,)  and  the 
ocal  authorities  of  the  Floridas,  rendered  important  services  to  the 
crown,  met  with  many  and  great  losses,  amounting,  by  the  estimate 
of  the  Marquis  of  Casa  Calvo,  then  governor-general  of  Louisiana,  in 
1800,  to  $400,000.  (Record,  126,  136,  147,  148.)  Five  of  his  pre- 
decessors had  recommended  the  awarding  some  indemnity  to  the 
house ;  they  had  made  repeated  claims  upon  the  crown,  the  justice 
of  which  had  been  acknowledged  by  all  the  local  authorities  during 
all  the  changes  of  administration,  (Record,  121, 122, 132,  133, 134,) 
in  their  numerous  dispatches  to  the  ministry,  which  had  been  sub 
mitted  to  the  king.  (Record,  130,  374.)  They  concurred  in  re  pre 
senting  to  the  king  the  great  importance  and  services  of  the  house  as 
a  political  instrument  of  the  government ;  that  they  had  a  right  to 
indemnity  from  the  king ;  that  the  situation  of  the  house  was  such,  that 
they  must  sink  under  their  losses  if  it  was  not  afforded  ;  and  that  it 
must  be  sustained  and  preserved  as  indispensable  to  retain  any  con- 
trol over  the  Indians,  and  secure  the  possession  of  the  provinces  in- 
trusted to  their  care.  (Record,  130, 139, 143-162, 161,  262-267,  302, 
680.) 

In  consequence  of  the  repeated  solicitations  of  the  house  to  the 
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king  for  compensation,  a  royal  order  was  directed  to  the  captain- 
general  of  Cuba  on  the  subject  of  the  indemnities  proper  to  be  given 
them ;  in  reply  to  which,  among  other  propositions  made 
by  the  governor-general  of  Louisiana,  was  a  grant  *  of  20  [  *  727  ] 
leagues  square  of  royal  lands  west  of  the  Mississippi,  or  a 
loan  of  $400,000  without  security.  (Record,  144, 145.)  This  shows 
the  sense  of  that  high  officer  of  the  value  of  the  services  of  the  house, 
the  extent  of  their  losses  in  their  exertions  in  favor  of  the  government, 
with  the  measure  of  remuneration  which  he  considered  to  be  due  of 
right  in  1800.     (Record,  144, 147.) 

Among  the  losses  sustained  by  the  house,  was  a  large  amount  due 
by  the  Seminole  Indians  prior  to  1800 ;  and  for  robberies  of  their 
stores  in  1792  and  1800,  by  members  of  that  tribe,  headed  by  the 
celebrated  adventurer,  Bowles,  exceeding  in  all  $60,000,  (Record,  22- 
28  ;)  of  which  they  were  unable  to  procure  any  payment  from  the 
Indians,  but  who  had  expressed  a  willingness  to  make  compensa- 
tion by  a  grant  of  their  lands. 

Early  in  1799,  the  house  made  an  application  to  the  governor- 
general  of  Lousiana  for  leave  to  purchase  from  the  Indians  as  much 
land  as  would  satisfy  the  above  claims,  which  was  favorably  received 
by  both  him  and  his  successor.  (Record,  54, 56.)  Negotiation  with 
the  Indians  was  followed  by  a  deed  of  cession  from  them,  in  1804, 
of  the  large  tract  containing  1,200,000  arpents.     (Record,  554.) 

This  deed  was  confirmed  at  a  general  council  of  the  nation  and 
its  chiefs  held  at  Pensacola  in  1806,  in  the  presence  of  Folch,  gov- 
ernor of  West  Florida,  (Record,  568, 584, 590, 614,)  in  all  the  form  and 
solemnity  which  Indians  could  give  it  This  governor  had  previ- 
ously given  leave  to  make  the  purchase,  on  a  petition  presented  to 
him  by  the  house  in  January,  1804,  setting  forth  the  circumstances 
of  the  case  which  was  granted  on  only  one  condition,  that  they 
should  not  dispose  of  the  lands  without  notice  to  and  knowledge  of 
the  government ;  and  in  December,  1806,  gave  bis  full  confirmation 
to  the  grant  of  the  Indians  made  to  Pan  ton,  Leslie,  and  Co.  (Record, 
58,  84.)  Another  application  was  made  to  the  same  governor  in 
1807,  for  his  permission  to  make  an  additional  purchase  from  the 
same  Indians,  which  was  granted  in  December,  1810,  on  condition 
that  the  house  should  cede  the  whole  or  part  of  the  lands  to  the  king, 
if  he  should  want  them,  at  the  price  at  which  they  acquired  them, 
and  not  dispose  of  them  without  notice  to  the  government 
(Record,  273,  274,  275.)  In  the  following  •  year,  the  Indians  [  *  728  ] 
granted  the  other  tracts  between  the  rivers  Wakulla  and 
St  Mark's,  including  the  fort,  which  was  also  confirmed  by  the  gov- 
ernor, (Record,  606,)  at  a  great  public  council  of  the  Indians,  at  Pen- 
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sacola ;  this  tract  contained  by  estimation  97,000  arpents.  At  the 
same  time  another  tract  on  the  seacoast,  including  some  islands  at 
and  west  of  the  mouth  of  the  Appalachicola,  was  in  like  manner 
granted  by  the  Indians,  and  confirmed  by  the  governor  to  John 
Forbes  and  Co.,  the  successors  of  Panton,  Leslie,  and  Co.,  (Record, 
106,)  containing  65,000,  arpents.  At  the  same  time  and  place  there 
was  granted  and  confirmed  to  John  Forbes,  an  island  in  the  Appala- 
chicola, containing  6,800  arpents,  for  which  no  consideration  was 
paid ;  the  grant  being  a  gratuity  by  the  Indians  to  Forbes,  in  con- 
sideration of  his  services  and  friendship  rendered  and  shown  to  them 
for  years  before.  (Record,  217-224.)  It  is  not  deemed  necessary 
to  recite  more  specially  the  various  original  deeds  from  the  Indians, 
or  those  made  in  councils  after  the  lines  had  been  marked  which 
designated  the  boundaries  of  the  respective  grants,  nor  the  grants  of 
the  governor  of  West  Florida,  confirming  them  by  titles  in  form  de- 
livered to  the  parties ;  they  are  in  form  and  substance  alike,  (Record, 
28-106,  430,  447,)  and  no  question  has  arisen  on  their  terms. 

Those  of  the  Indians  recite  the  considerations  which  led  to  the 
grants,  convey  the  lands  with  a  warranty  of  their  title  by  ascertained 
boundaries;  (Record,  39,  40,  49,  91,  95,  86,  93,  69,  82-84,  29-36,  59, 
63,  95-108,  562;)  those  of  the  governor  ratify  and  confirm  the 
grants  in  full  and  direct  dominion,  (Record,  37,  49,  91,  95,  111,)  and 
in  full  property,  put  the  grantees  in  possession,  and  promise  to  defend 
and  maintain  it,  (Record,  106, 137,  145,)  all  of  which  he  declares  is 
done  by  using  the  powers  vested  in  him.  (Record,  75-91,  30-37, 
99,  233,  234.)  They  are  drawn  up  in  great  form  ;  contain  a  perfect 
recognition  of  the  Indian  grants,  and  give  to  them  all  the  validity 
which  he  could  impart  to  them.  (Record,  106,  131,  175,  191,  193.) 
They  are  made  in  the  name  of  the  king,  executed  and  attested  in  all 
due  formality,  and  their  authenticity  proved  as  public  documents, 
and  by  the  testimony  of  witnesses  to  the  ofliicial  signatures.  (Re- 
cord, 562,  679,  615,  620,  623,  646,  611,  612,  613-626.)  The 
[  •  729  ]  claims  of  the  house  upon  the  Indians  *  for  debts  due  since 
1789,  and  depredations  committed,  were  notorious  to  the 
government  and  inhabitants  of  Pensacola,  (Record,  273,  274,  536, 
590,)  as  were  the  purchases  ;  and  their  confirmation  by  the  Indians, 
at  which  2,000  are  computed  to  have  attended  in  1811,  (Record,  592, 
601,)  is  proved  as  a  fact  by  witnesses  present  in  the  diHerent  coun- 
cils ;  so  is  the  fact  of  the  ratification  by  the  governor.  (Record,  579, 
614,  615,  620,  623,  646.)  The  original  deeds,  and  the  demarcation 
of  lines  and  boundaries  were  made,  (Record,  42,  43,  100,  &c.)  in  the 
presence  of  the  commandant  at  St.  Mark's,  (Record,  73, 97, 104, 108,) 
exercising  the  ofiices  of  lieutenant-governor  and  sub-delegate  of  the 
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intendency,  or  were  approved  by  him ;  every  act  done  in  relation  to 
the  cessions  and  their  ratification,  from  the  first  application  to  the 
governor-general  in  1799,  to  their  consummation,  in  1811,  was  pub- 
lic and  notorious  to  both  Indians  and  whites.  (Record,  590.)  Gov- 
ernor Folch  reported  all  his  proceedings  to  the  captain-general  of 
Cuba,  by  whom  they  were  approved,  who  declared  that  the  king 
would  confirm  them,  and,  as  some  of  the  witnesses  say,  declared  that 
he  had  confirmed  them.  (Record,  228,  229,  232,  568,  572,  584,  594.) 
Prom  the  time  of  the  first  cession,  in  1804,  the  Indians  acknowledged 
the  validity  of  the  grants,  were  satisfied  with  them,  called  the  land 
the  white  land,  or  the  land  of  the  whites,  (Record,  606,)  asked  permis- 
sion from  the  house  to  hunt  upon  them,  and  with  the  exception  of 
some  occasional  depredations,  respected  their  possessions  and  prop- 
erty. (Record,  619-621,  623.)  Their  title,  too,  was  equally  respected 
by  the  local  government,  and  all  the  officers  of  the  king,  (Record,  234, 
574,  624,  625  ;)  nor  from  him  to  the  lowest  does  there  appear  to  have 
been  expressed  any  dissatisfaction  at  any  of  the  acts  of  Governor 
Folch,  or  the  least  doubt  of  the  perfect  validity  of  the  title ;  though 
the  claim  of  the  house  to  the  whole  land  conveyed  was  perfectly 
known  and  evidenced  by  a  partial  actual  possession,  taken  at  an 
early  period,  and  continued  till  the  cession  of  the  provinces.  (Record, 
620,  624,  625.)  There  is  no  evidence  in  the  record  that  either  the 
Indians,  the  governor,  or  intendant  ever  made  ft  cession,  grant,  order 
of  survey,  or  gave  permission  to  settle  within  the  boundaries  of  any 
of  the  grants.  It  is  also  a  circumstance  of  no  small  consideration, 
that  notwithstanding  the  long  and  inveterate  controversy 
•between  the  governor  and  intendant  about  their  powers  to  [  •730  ] 
grant  lands  even  in  small  tracts,  there  was  none  in  relation 
to  these.  Yet  the  intendant  had  full  notice  of  them,  spoke  of  them, 
but  made  no  objection,  (Record,  571,)  or  preferred  any  complaint  to 
the  captain-general  or  the  king,  although  the  quantity  of  land  thus 
granted  to  this  house  was  nearly  double  to  the  whole  amount  of  the 
grants  of  royal  lands  made  by  the  government  of  West  Floridai 
(Record,  421,  469.)  It  was  also  proved,  that  in  the  opinion  of  those 
who  know  the  land,  as  well  as  the  officers  of  government,  it  was  not 
worth,  at  the  time,  the  amount  of  the  just  claims  of  the  house  on  the 
Indians ;  that  the  grants  were  taken  as  the  only  means  of  their  in- 
demnification, and  that  the  purchase  was  much  less  advantageous 
to  them  than  to  the  king,  who  thereby  became  absolved  from  a  claim 
not  only  too  just  to  deny,  but  too  large  to  satisfy  with  convenience. 
(Record,  570-574,  579,  556,  573,  625.)  It  is  also  proved  that  the 
Indians  who  made  the  cessions  occupied  the  lands  for  hunting- 
grounds  ;  were  deemed  the  owners  of  them  as  Indian  lands,  and  had 
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three  settlements  upon  them  previously,  (Record,  559, 565,  576,  585,) 
and  that  the  country  was  claimed  by  the  Seminoles.  (Record,  12, 
52,  607.)  The  lines  were  marked  by  persons  appointed  by  the  gov- 
ernor, in  presence  of  the  Indians,  who  consented  to  them,  (Record, 
621-623, 632,)  and  the  governor  gave  formal  possession  to  the  house, 
(Record  625,)  according  to  the  plats  of  the  several  grants  exhibited  to 
him,  which  the  witnesses  declare  to  have  corresponded  with  the  lines 
marked  upon  the  ground,  and  those  recited  in  the  deeds  and  petitions. 
(Record,  623.) 

In  opposition  to  this  mass  of  documentary  and  parol  testimony, 
in  support  of  the  allegations  of  the  petitioners,  that  the  grants  were 
in  fact  made  and  confirmed,  in  the  manner  and  for  the  reasons  and 
considerations  set  forth,  no  direct  evidence  appears  in  the  record. 
Some  of  the  witnesses  were  examined  as  to  the  supposed  influence 
of  the  house  with  Governor  Folch,  but  the  imputation  was  negatived, 
and  the  proceedings  throughout  declared  to  have  been  in  good  faith. 
(Record,  564-583.) 

So  far,  then,  as  the  merits  of  the  case  depend  on  the  genuineness 
of  the  deeds  and  documents,  the  facts  of  the  grants  and  confirmations 
by  the  Indians  and  governor,  the  marking  the  lines  and 
[  *  731  ]  possession  of  the  land,  the  good  faith  of  the  whole  *  trans- 
action, the  absence  of  fraud,  the  authority  of  the  Indian 
chiefs,  as  representatives  of  their  respective  tribes,  we  entirely  con- 
cur in  opinion  with  the  court  below.  That  the  grants  were  made 
bondjide,  for  a  valuable  consideration,  of  the  adequacy  of  which  the 
Indians  were  competent  judges,  if  they  had  any  right  in  the  lands 
which  they  could  convey ;  that  the  ratification  of  the  governor  W6w 
fairly  and  fully  made,  and  for  good  and  sufficient  reasons,  of  which 
he  Ws  the  judge,  if  he  had  competent  authority  to  give  effect  and 
validity  to  Indian  cessions  of  the  land  in  controversy.  The  view 
which  the  learned  judge  took  of  these  questions,  after  a  thorough, 
searching  examination  of  the  documents  and  evidence,  is  so  entirely 
satisfactory,  that  we  have  only  to  express  our  assent  to  the  conclu- 
sions at  which  he  arrived.     (Record,  662-669.) 

There  is,  however,  one  subject  which  was  considered  by  him,  into 
which  we  do  not  feel  at  liberty  to  inquire,  which  is  the  water-mark 
in  the  paper  on  which  the  governor's  permission  of  the  7th  of  Janu- 
ary, 1804,  was  written,  noticed,  and  commented  on  at  large  by  the 
judge.  (Record,  706.)  This  objection  was  not  made  in  the  court 
below,  at  the  hearing,  or  in  the  argument,  so  that  no  opportunity  was 
afforded  to  the  petitioner  to  produce  any  evidence  on  the  subject,  or 
to  his  counsel  to  answer  the  objection.  This  court  also  refused  to 
grant  him  a  commission  to  take  testimony  to  explain  and  accouot 
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for  the  watfr-mark,  or  pennit  him  to  read  the  ex  parte  evidence 
offered  to  explain  it ;  because  in  an  appellate  court  no  new  evidence 
could  be  taken  or  received  without  violating  the  best-established  rules 
of  evidence  and  law.  Under  such  circumstances,  it  would  be  deal- 
ing to  the  petitioner  a  measure  of  justice  incompatible  with  every 
principle  of  equity,  to  visit  upon  his  title  an  objection  which  he  was 
not  bound  to  anticipate  in  the  court  below,  which  he  could  not  meet 
there,  and  which  this  court  were  compelled  to  refuse  him  the  means 
of  removing  by  evidence.  We  wiQ  not  say  what  course  would  have 
been  taken  if  his  title  had  depended  on  the  date  of  the  paper  alluded 
to  ;  as  the  case  is,  it  is  only  one  of  numerous  undisputed  documents 
tending  to  establish  the  grant,  the  validity  of  which  is  but  Utile,  if  it 
could  be  in  any  degree  affected  by  the  date  of  the  permission. 

It  is  objected  by  the  counsel  of  the  United  States,  that 
the  •  original  acts  of  confirmation  of  the  Indian  sales  by  [  *  732  ] 
Governor  Folch  are  not  produced,  and  that  the  copies  in 
evidence  are  not  legal  proof  of  such  acts.  This  objection  seems  to 
us  not  to  be  well  founded  in  fact  or  law.  The  original  Indian  deeds 
were  procured  by  the  agent  of  the  United  States  from  the  public 
archives  in  Havana,  (Record,  529,  &c.,)  and  are  now  before  us.  The 
deeds  of  confirmation  were  made  according  to  the  rules  of  the  civil 
law  adopted  by  Spain,  and  in  force  in  Florida  and  Cuba ;  the  orig- 
inal is  a  record,  and  preserved  in  the  office,  which  cannot  be  taken 
out ;  a  testimonio  or  copy  is  delivered  to  the  party,  which  is  deemed 
to  be  and  is  certified  as  an  original  paper,  having  all  the  effect  of  one 
in  all  countries  governed  by  the  civil  law.  Such  is  proved  to  be  the 
law  of  those  colonies,  as  a  fact,  by  Mr.  White,  (Record,  628 ; )  such  is 
the  form  of  the  certificates  in  this  |case,  varying  in  phraseology  some- 
what, but  agreeing  in  substance  and  effect,  (Record,  19, 38, 45, 50, 58, 
91,  106,  111,)  in  perfect  accordance  with  the  civil  law  adopted  in 
Louisiana,  and  recognized  by  this  court  in  the  case  of  Owings  v. 
Hull,  9  Pet.  607,  decided  at  the  present  term.  We  therefore  con- 
sider those  now  produced  as  original  deeds  of  confirmation  by  the 
governor,  duly  certified  and  proved. 

It  is  objected  that  the  deeds  of  1804  and  1806,  to  Panton,  Leslie, 
and  Co.,  were  inoperative  to  pass  the  lands,  they  having  died  pre- 
viously. 

It  is  in  proof  as  a  fact  that  Forbes  and  Co.  were  the  successors 
in  business  and  interest  to  Panton  and  Co.  This  change  of  the 
name  and  partners  of  the  house  after  the  death  of  Mr.  Panton  was 
known  to  the  officers  of  the  local  government  and  the  king,  who  by 
a  royal  order  in  1805,  (Record,  262,)  and  another  in  1807,  (Record, 
270,)  directed  that  it  should  have  no  effect  on  their  privileges. .   To 
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the  king  it  mattered  not  whether  the  lands  were  conveyed  to  the 
house  as  a  firm,  or  to  the  partners  nominatim;  they,  it  seems,  pre- 
ferred considering  the  lands  as  a  part  of  the  general  effects  of  the 
partnership,  and  received  the  deeds  accordingly;  as  it  concerned  only 
them,  and  as  there  has  been  produced  no  law  of  Spain  invalidating 
such  a  grant,  the  objection  cannot  be  sustained. 

Another  objection,  on  account  of  an  oath  of  allegiance 
[  *  733  ]  not  •  having  been  taken  by  the  grantees,  is  removed  by  the 
evidence  ahready  referred  to,  and  need  be  no  further  consid- 
ered 

It  is  objected  that  the  grant  of  1811  is  invalid,  because  it  compre- 
hends the  fort  of  St.  Mark's,  then  actually  occupied  by  the  troops  of 
the  king.  It  is  in  full  proof  that  the  site  of  St;  Mark's  and  the  adja- 
jent  country  was  within  the  territory  claimed  by  the  Seminole  In- 
dians. (Record,  12, 131,  603-607,  618.)  It  is  not  certain,  from  the 
evidence,  whether  it  was  purchased  from  the  Indians,  or  merely  oc- 
cupied by  their  permission.  There  seems  to  be  no  written  evidence 
of  the  purchase,  but  no  witness  asserts  that  possession  was  taken 
adversely  to  the  Indian  claim,  and  it  is  clearly  proved  to  have  been 
amicably  done.  (Record,  232,  306,  581.)  Whether  the  Indians  had 
a  right  to  grant  this  particular  spot  then  or  not,  cannot  affect  the 
validity  of  the  deeds  to  the  residue  of  the  lands  conveyed  in  1811. 
The  grant  is  good,  so  far  as  it  interfered  with  no  prior  right  of  the 
crown,  according  to  the  principles  settled  by  this  court  in  numerous 
cases  arising  on  grants  by  North  Carolina  and  Georgia,  extending 
partly  over  the  Indian  boundary,  which  have  uniformly  been  held 
good,  as  to  whatever  land  was  within  the  line  established  between  the 
State  and  the  Indian  territory.  Wear  v.  Danforth,  9  Wheat  673*;  Pat- 
terson V.  Jenckes,  2  Pet.  216 ;  and  Winn  v.  Patterson,  decided  by  the 
supreme  court  of  the  United  States,  January,  1835,  ante^  663.  As  to 
the  land  covered  by  the  fort  and  appurtenances,  to  some  distance 
around  it,  it  becomes  unnecessary  to  inquire  into  the  effect  of  the 
deeds,  as  the  counsel  of  the  petitioners  have  in  open  court  disclaimed 
any  pretensions  to  it. 

Another  objection  is  of  a  more  general  nature,  that  the  grantees 
did  not  acquire  a  legal  title  to  the  lands  in  question.  But  it  must 
be  remembered,  that  the  acts  of  congress  submit  these  claims  to  our 
adjudication  as  a  court  of  equity ;  and,  as  often  and  uniformly  con- 
strued in  its  repeated  decisions  confer  the  same  jurisdiction  over  im- 
perfect, inchoate,  and  inceptive  titles  as  legal  and  perfect  ones,  and 
require  us  to  decide  by  the  same  rules  on  all  claims  submitted  to  us, 
Srhether  legal  or  equitable. 

Whether,  therefore,  the  title  in  the  present  case  partakes  of  the 
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one  character  or  the  other,  it  remains  only  for  us  to  inquire 
whether  that  of  the  petitioner  is  such  in  our  opinion  that  *  he  [  *  734  ] 
has,  either  by  the  law  of  nations,  the  stipulations  of  any 
treaty,  the  laws,  usages,  and  customs  of  Spain,  or  the  province  in 
which  the  land  is  situated,  the  acts  of  congress  or  proceedings  under 
them,  or  a  treaty,  acquired  a  right  which  would  have  been  valid  if 
the  territory  had  remained  under  the  dominion  and  in  possession  of 
Spain. 

In  doing  so,  we  shall  not  take  a  detailed  review  of  the  leading 
cases  on  Spanish  grants  already  decided  by  this  court,  in  relation  to 
those  lands  which  formed  a  part  of  the  royal  domain,  in  contradis- 
tinction to  those  which  may  be  considered  as  Indian  lands  claimed 
by  Indians,  by  their  title,  whatever  it  may  be.  Those  comprehended 
within  the  claim  of  the  petitioners  being  of  the  latter  description,  as 
they  contend  and  thereupon  rest  their  title,  it  will  suffice  to  state,  some 
general  results  of  former  adjudications  which  are  applicable  to  this 
case,  are  definitely  settled,  so  far  as  the  power  of  this  court  can  do  it, 
and  must  be  taken  to  be  the  rules  of  its  judgment.  They  are 
these :  — 

That  by  the  law  of  nations,  the  inhabitants,  citizens,  or  subjects 
of  a  conquered  or  ceded  country,  territory,  or  province,  retain  all  the 
rights  of  property  which  have  not  been  taken  from  them  by  the 
orders  of  tlie  conqueror,  or  the  laws  of  the  sovereign  who  acquires  it 
by  cession,  and  remain  under  their  former  laws  until  they  shall  be 
changed. 

That  a  treaty  of  cession  was  a  deed  or  grant  by  one  sovereign  to 
another,  which  transferred  nothing  to  which  he  had  no  right  of  prop- 
erty, and  only  such  right  as  he  owned  and  could  convey  to  the 
grantee.  That  by  the  treaty  with  Spain  ^  the  United  States  acquired 
no  lands  in  Florida  to  which  any  person  had  lawfully  obtained  such 
a  right  by  a  perfect  or  inchoate  title,  that  this  court  could  consider  it 
as  properly  under  the  second  article,  or  which  had,  according  to  the 
stipulations  of  the  eighth,  been  granted  by  the  lawful  authorities  of 
the  king ;  which  words,  grants,  or  concessions  were  to  be  construed  in 
their  broadest  sense,  so  as  to  comprehend  all  lawful  acts  which 
operated  to  transfer  a  right  of  property,  perfect  or  imperfect ;  6  Pet 
710 ;  7  Pet  86,  88  ;  8  Pet  445,  449,  450, 486. 

That  the  effect  of  the  clauses  of  confirmation  of  grants  made  was 
that  they  confirm  them  presently  on  the  ratification  of  the  treaty, 
to  those  in  possession   of  the  lands,  which  was   declared 
•  to  be ;  that  legal  seisin  and  possession  which  follows   a  [  *  736  ] 
title,  is  coextensive  with  the  right,  and  continues  till  it  is 

1  8  Stats,  at  Large,  252. 
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ousted  by  an  actual  adverse  possession,  as  contradistinguished  from 
residence  and  occupation;  6  Pet  743;  8  Cranch,  229,  230;  4 
Wheat  213,  233 ;  4  Pet  480,  504,  506 ;  5  Pet  354,  365. 

That  the  United  States,  by  accepting  the  cession  under  the  terms 
of  the  8th  article,  and  the  ratification  by  the  king,  with  an  exception 
of  the  three  annulled  grants  to  Allegon,  Punon  Rostro,  and  Bargas, 
can  make  no  other  exceptions  of  grants,  made  by  the  lawful  authori- 
ties of  the  king.     8  Pet.  463,  464. 

That  the  meaning  of  the  words  "  lawful  authorities "  in  the  8th 
article,  or  "  competent  authorities  "  in  the  ratification,  must  be  taken 
to  be  "  by  those  persons  who  exercised  the  granting  power  by  the 
authority  of  the  crown."  That  the  8th  article  expressly  recognizes 
the  existence  of  these  lawful  authorities  in  the  ceded  territories,  des- 
ignating the  governor  or  intendant,  as  the  case  might  be,  as  invested 
with  such  authority,  which  is  to  be  deemed  competent  till  the  con- 
trary is  made  to  appear.     8  Pet  449  to  453. 

That  "  by  the  laws  of  Spain  "  is  to  be  understood  the  will  of  the 
king  expressed  in  his  orders,  or  by  his  authority,  evidenced  by  the 
acts  themselves,  or  by  such  usages  and  customs  in  the  province  as 
may  be  presumed  to  have  emanated  from  the  king,  or  to  have  been 
sanctioned  by  him,  as  existing  authorized  local  laws.  6  Pet  714  to 
716. 

In  addition  to  the  established  principles  heretofore  laid  down  by 
this  court  as  to  the  legal  effect  of  a  usage  or  custom,  there  is  one 
which  is  peculiarly  appropriate  to  this  case.  The  act  of  congress 
giving  jurisdiction  to  this  court  to  adjudicate  on  these  causes,  contcdns 
this  clause  in  reference  to  grants,  &c.,'  "  which  was  protected  and 
secured  by  the  treaty,  and  which  might  have  been  perfected  into  a 
complete  title,  under  and  in  conformity  to  the  laws,  usages,  and  cus- 
toms of  the  government  under  which  the  same  originated."  6  Pet 
708,  709 ;  3  Story's  Laws,  1959, 1960. 

This  is  an  express  recognition  of  any  known  and  established  usage 
or  custom  in  the  Spanish  provinces,  in  relation  to  the  grants  of 
land  and  the  title  thereto,  which  brings  them  within  a  well- 
[  *  736  ]  established  rule  of  law.  That  a  custom  or  usage  saved  *«nd 
preserved  by  a  statute  has  the  force  of  an  express  statute, 
and  shall  control  all  affirmative  statutes  in  opposition,  though  it  must 
yield  to  the  authority  of  negative  ones,  which  forbid  an  act  authorized 
by  a  custom  or  usage  thus  saved  and  protected,  4  Co.  Inst  86,  298 ; 
and  this  is  the  rule  by  which  we  must  test  its  efficacy  according  to 
the  act  of  congress,  which  we  must  consider  as  of  binding  authority. 

In  taking  possession  of*  Florida  pursuant  to  the  treaty,  and  in  es- 

^  4  Stats,  at  Large,  52. 
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tablishing  a  government  in  and  over  it,  congress  have  acted  on  the 
same  principles  as  those  which  were  adopted  by  this  court  in  the 
former  cases.  In  the  act  of  1821,'  for  carrying  the  treaty  into  exe- 
cution, congress  authorizes  the  vesting  thq  whole  power  of  govern- 
ment in  such  person  as  the  President  may  direct  for  the  maintaining 
the  inhabitants  in  the  free  enjoyment  of  their  property.  Pamphlet 
Laws,  47. 

The  governor  thus  appointed,  by  his  proclamation  in  the  same 
year,  announces  to  the  inhabitants  that  he  has  been  invested  with  all 
the  powers,  and  charged  with  all  the  duties  heretofore  held  and  exer- 
cised by  the  captain-general  and  of  the  intendant  of  the  island  of 
Cuba  over  the  Floridas,  and  the  governor  thereof ;  recites  the  forego- 
ing act  of  congress,  declares  that  they  shall  be  maintained  and  pro- 
tected in  the  free  enjoyment  of  their  property,  &c.,  and  that  all  laws 
and  municipal  regulations  which  were  in  existence  at  the  cessation 
of  the  late  government  remain  in  full  force.     Pamphlet  of  1822,  113. 

The  10th  section  of  the  act  of  1822  ^  contains  the  same  pledge  for 
the  protection  of  property,  and  the  13th  continued  in  force  the  ex- 
isting laws,  till  eJtered  by  the  local  legislature  then  organized. 
Pamphlet,  15. 

The  formal  act  of  the  surrender  of  the  Floridas  by  Spain  to  the 
United  States  was  made  by  the  commandants  of  both  of  the  prov- 
inces, by  the  authority  of  the  captain-general  of  Cuba  under  a  royal 
order.     Pamphlet,  110. 

These  are  most  solemn  acts  of  both  governments,  which,  as  the 
proceedings  under  the  treaty  of  cession  are  made  a  rule  for  our  guide 
in  deciding  on  the  validity  of  the  title  to  lands  in  the  provinces ; 
they  have  all  been  ratified  and  approved  by  the  king  and  congress, 
affording  the  highest  possible  evidence  of  the  true  meaning  of  both 
the  high  contracting  parties  to  the  treaty.  They  point 
directly  to  the  kind  of  government  *  which  existed  before  the  [  *  737  ] 
cession  as  being  vested  in  the  captain-general  and  intendant 
of  Cuba,  and  the  governors  of  the  provinces,  as  the  supreme  legis- 
lative, executive,  and  judicial  power,  subordinate  to  the  king  only. 
And  as  it  became  afterwards  in  the  hands  of  the  governor  alone  by 
act  of  congress  subordinate  only  thereto,  while  under  both,  the  gov- 
ernment was  administered  in  conformity  to  the  local  laws  and  muni- 
cipal regulations.  It  cannot,  therefore,  be  doubted  that  among  the 
other  powers  of  the  former  government,  that  of  granting  lands  was 
invested  in  some  of  its  officers,  nor  that  such  officers  were  the  gov- 
ernor, the  intendant^  or  captain-general,  as  the  case  might  be ;  thus 

1 8  StatB.  at  Large,  637.  « lb.  658. 
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exhibiting  a  union  of  opinion  between  the  king  of  Spain  as  well  aa 
the  legislative  and  judicial  departments  of  this  government,  as  to  the 
meaning  of  the  treaty,  which  cannot  be  without  its  influence  on  its 
true  construction  and  bearing  on  the  rights  of  parties  now  before 
this  court ;  sitting  in  an  appellate  court  of  equity,  directed  to  de- 
cide "  in  conformity  to  the  principles  of  justice,^'  and  the  laws  and 
ordinances  of  the  government  under  which  the  claim  of  the  petitioner 
originated,  they  must  be  our  guide. 

Colin  Mitchel  claims  the  land  in  controversy  as  a  purchaser  firom 
Panton,  Leslie,  and  Co.,  John  Forbes  and  Co.,  and  John  Forbes, 
who  were  purchasers  from  the  Seminole  or  Tallapoosa  Indians,  bond 
Ude^  for  a  valuable  consideration  paid  by  one  party,  and  received  by 
the  other  by  force  or  contract,  accompanied  with  the  legal  seisin  and 
possession  of  the  whole  and  actual  pedis  possessio  of  a  part  under  a 
claim  of  right  and  title  to  the  whole  by  grant  The  equity  of  the  parties 
from  whom  Mitchel  purchased  commenced  in  1789, 1790, 1792,  when 
the  depredations  were  first  committed  and  the  debts  contracted  which 
formed  the  consideration  of  the  Indian  deeds,  the  debts  increasing 
till  1800,  and  the  depredations  then  renewed.  A  claim  early  made 
on  the  Indians  for  compensation  and  on  the  government  of  Spain 
for  indemnity,  continued  till  an  agreement  for  the  cession  of  lands 
by  the  former  was  made  in  1800,  and  carried  into  effect  in  1804  and 
1806 ;  when  it  was  carried  into  grant,  ratified  and  confirmed  by  the 
Indians,  the  governor  of  West  Florida,  and  captain-general  of  Cuba, 
without  an  interfering  claim  till  the  cession  to  the  United  States  in 

1820, 1821;  On  the  other  hand,  the  United  States  daim 
[  *  738  ]  the  land  *  by  purchase  from  the  king  of  Spain,  made  bond 

Jide,  for  a  valuable  consideration  fully  paid,  but  with  fiiU 
direct  notice  of  the  equity  of  Forbes  and  Co.,  and  the  purchase  in 
the  name  of  Panton,  Leslie,  and  Co.,  of  which  Forbes  was  partner, 
which  notice  was  as  early  as  1804,  (Record,  283,  286,  290,  291,  568.) 
The  earliest  equity  claimed  by  the  United  States  was  in  January, 
1818,  when  the  cession  was  first  proposed ;  the  first  agreement  to 
convey  by  Spain  was  in  1819,  the  date  of  the  treaty ;  and  the  final 
grant  was  made  in  1820,  the  date  of  the  ratification  ;  and  possession 
first  taken  in  1821,  pursuant  to  the  conveyance  of  the  treaty. 

Thus  viewing  the  contending  parties,  we  proceed  as  a  court  of 
equity  to  inquire,  whether  at  the  time  the  cession  by  the  treaty  took 
effect  in  favor  of  the  United  States  there  was  a  right  of  property  in 
Colin  Mitchel  to  the  lands  included  in  his  grants,  or  whether  they 
had  been  previously  granted  by  the  lawful  authorities  of  the  king. 
That  they  were  granted  in  fact  is  incontestable ;  and  they  were 
private  propeHy,  if  there  was  a  grant  competent  by  law  to  vest  a  title. 
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It  is  contended  by  the  United  States  that  the  acts  of  Governor 
Folch,  in  the  pennissions  to  purchase  from  the  Indians,  and  the 
ratifying  and  confirming  their  deeds,  are  void,  as  the  lands  were  not 
in  West  Florida,  over  which  province  alone  he  had  any  jurisdiction. 

There  seems  no  doubt  that  under  the  British  government  the  River 
Appalachicola  remained  the  boundary  between  East  and  West 
Florida,  as  it  was  so  established  by  the  proclamation  of  the  king  in 
1763, 1  Laws  U.  S.  444,  but  it  does  not  appear  that  Spain  had 
adopted  it  in  administering  the  government  of  those  provinces  by 
any  royal  order,  or  that  such  was  a  common  opinion  of  the  inhabit- 
ants, (Record,  602  to  604 ;)  on  the  contrary,  it  appears  that  so  early  as 
1785,  Don  Oalvez,  then  govemor^general  of  Louisiana,  considered 
the  district  of  St.  Mark's  de  Appalachy  as  a  dependency  of  his  gov- 
ernment, and  in  1686  placed  it  under  care  of  the  government  of 
West  Florida,  and  ordered  the  establishment  of  a  post  there  by  a 
detachment  from  the  garrison  of  Pensacola,  which  acts  were  approved 
by  a  royal  order  in  March,  1787,  (Record,  306,  197.)  These  orders 
were  acquiesced  in  by  the  governor  of  East  Florida,  who 
appears  to  have  exercised  no  jurisdiction  within  that  •terri-  [  ^739  ] 
tory,  or  to  the  west  of  it,  after  1786,  (Record,  260.)  There  is 
abundant  evidence  in  the  record  that  that  post,  the  circumjacent  ter- 
ritory, with  what  lies  between  it  and  the  Appalachicola,  was  a  de- 
pendency on  and  subject  to  both  the  civil  and  military  jurisdiction 
of  the  governor  of  West  Florida,  and  was  so  considered  by  all  the 
officers  of  the  government,  the  captain-general  and  the  king,  as  ap- 
pears from  many  documents,  (Record,  163,  165, 167,  168, 189, 190, 
201,  202,  203,  209,  227,  228, 234,  236,  266,  267,  297,  298,  304.)  The 
fact  of  the  exercise  of  jurisdiction  over  that  territory  by  the  governor 
of  West  Florida  is  also  established  by  the  concurring  testimony  of 
many  witnesses,  (Record,  582,  600,  601,  602,  604,)  as  is  also  the  fact 
of  its  surrender  by  him  to  the  United  States  as  a  part  of  the  terri- 
tory under  his  command.  (Record,  602;  Laws  of  1832,  pamphlet,  112.) 

But  evidence  of  the  fact  still  more  conclusive,  and  its  most  solemn 
recognition  by  both  governments,  is  to  be  found  in  the  formal  act  of 
surrendering  the  sovereignty  and  possession  of  the  province  by  Spain 
to  the  United  States,  The  governor  of  West  Florida  "  placed  the 
commissioner  of  the  United  States  in  possession  of  the  country, 
territories,  and  dependencies  of  West  Florida,  including  the  fortress 
of  St.  Mark's,  with  the  adjacent  islands,  dependent  on  said  province.'^ 
(White,  198;  Pamphlet  Laws,  112.)  So  it  was  accepted  and  is  yet 
held  by  the  United  States,  and  so  we  must  consider  it  as  understood 
by  congress  in  the  various  laws  passed  since  the  cession,  and  the 
proceedings  therein  authorized  under  the  treaty  in  reference  to  East 
VOL.  XI.  47 
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and  West  Florida.  The  boundary  between  them  must  be  taken  to 
be  that  which  existed  under  Spain  from  1785,  till,  1821,  as  incon- 
testably  proved,  and  most  solemnly  admitted  by  the  United  States, 
up  to  which  the  powers  of  the  governor  of  West  Florida,  whatever 
they  might  be,  could  be  exercised  in  their  plenitude,  both  as  a  govern- 
ment de  facto  and  a  government  dejwre. 

It  becomes  needless  to  inquire  whether,  after  these  solemn  acts,  it 
is  competent  for  the  United  States  to  now  contest  the  existence  of 
such  boundary ;  it  suffices  for  this  case,  that  it  is  abundantly  estab- 
lished by  all  the  evidence,  which  is  uncontradicted,  and  that  the 
lands  in  controversy  are  situated  within  West  Florida, 
[  *  740  ]  according  to  the  boundaries  recognized  by  both  *  govern- 
ments. This  objection  cannot  therefore  be  allowed  to 
prevail.  It  is  next  contended,  that  the  power  to  grant  lands  in  West 
Florida  was  not  vested  in  the  governor,  but  was  confided  exclusively 
to  the  intendant ;  this  is  clearly  proved  to  be  the  settled  law  of  that 
province  as  to  royal  lands,  which  were  the  property  of  the  crown,  and 
is  admitted  by  the  counsel  of  the  petitioner. 

But  the  reverse  is,  we  think,  equally  apparent  as  to  Indian  lands, 
until  their  right  had  been  abandoned,  and  the  land  become  annexed 
to  the  royal  domain  by  a  process  in  the  nature  of  an  office  at  com- 
mon law.  (White,  26,  40, 42,  79, 43, 47,  215.)  The  relations  between 
the  Indians  and  the  government  of  Spain  were  considered  as  matters 
of  the  deepest  political  concern,  in  nowise  connected  with  its  fiscal 
operations ;  the  commerce  with  the  Indians  was,  as  a  political  instru- 
ment, intrusted  exclusively  to  the  governors,  as  clearly  appears  by 
their  correspondence  with  each  other,  the  captain-general  of  Cuba, 
and  the  ministry  in  the  mother  country,  and  regulated  by  royal 
orders,  (Record,  113-153,)  with  which  the  intendancy  had  nothing  to 
do.    (Record,  151,  571,  579,  586,  587,  590 ;  White,  32.) 

It  was  a  part  of  the  governor's  oath,  as  prescribed  by  the  laws  of 
the  Indies,  "  that  you  shall  take  care  of  the  welfare,  increase,  and 
protection  of  the  Indians."  (Record,  237.)  He  was  their  protector, 
whose  duty  it  was  to  examine  whether  claims  upon  them  were  weU 
founded,  and  if  so,  contribute  by  all  possible  means  to  their  being 
paid,  (Record,  587,)  but  not  to  lend  his  sanction,  or  allow  the  smallest 
injury  to  be  done  to  them.  (Record,  571,  232.)  The  fact  of  the 
supervision  of  Lidian  sales  of  their  land  by  the  governors  of  provinces 
and  commandants  of  posts,  in  acts  of  confirmation  and  putting  the 
purchasers  in  possession,  is  very  clearly  established  by  the  report  of 
the  land  commissioners  of  the  United  States  in  Louisiana.  (Record, 
325-333.)  It  was  exercised  by  Don  Galvez,  governor-general  of 
Louisiana,  as  early  at  least  as  1777,  in  confirming  an  Indian  sale  of 
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the  great  Houma  tract  on  the  Mississippi,  1  Laws  U.  S.  551,  652, 
664 ;  and  there  is  no  evidence  that  this  power  was  ever  intrusted  to 
or  conferred  on  any  other  officer,  nor  that  it  was  ever  exercised  by 
any  other. 

It  was  an  authority  expressly  delegated  to  them  by  the  laws, 
("White,  232-234,)  and  so  reported  by  the  commissioners, 
*  (Record,  329  ;)  proved  also  as  a  fact  by  the  former  secre-  [  *  741  ] 
tary  of  the  province,  (Record,  572,)  and  Governor  Folch, 
(Record,  231-234.)  It  cannot,  indeed,  be  well  questioned  that  the 
governors  and  commandants  of  posts  were  the  appropriate  officers 
for  these  purposes,  in  the  absence  of  any  evidence  of  confirmations 
by  intendants,  with  positive  evidence  of  their  approbation  by  the 
captain-general  of  Cuba,  in  making  (Record,  12,)  formal  acts  of  con- 
firmation without  objection  by  the  intendant-general  of  Cuba,  or  by 
local  intendants.  When  to  these  considerations  is  added  another, 
arising  from  the  circumstance  of  there  being  no  instance  of  the 
rejection  or  disaffirmance  of  a  deed  confirming  an  Indian  sale  by  any 
of  the  superior  authorities  in  the  provinces,  or  by  the  king,  as  is 
clearly  established  (Record,  336,  627,  628,)  and  admitted  in  the  argu- 
ment, we  cannot  feel  authorized  to  declare  that  Governor  Folch 
usurped  any  powers  vested  in  the  intendant,  in  any  of  his  acts  relat- 
ing to  these  lands. 

The  confirmation  of  similar  grants  made  by  acts  of-congress,  or  by 
boards  of  commissioners  acting  under  their  authority,  are  also  power- 
ful evidence  of  the  lawful  exercise  of  the  authority  of  these  officers ; 
and  being  proceedings  under  the  treaty  and  laws,  they  are  made  a 
rule  by  which  among  others  we  may  adjudicate  on  the  claims  of  the 
present  parties,  in  doing  which  we  cannot  sustain  this  objection 
without  overlooking  such  a  concurrence  of  evidence  of  various 
descriptions,  as  leaves  no  reasonable  cause  of  a  doubt  of  the  authority 
of  Governor  Folch,  especially  when  we  connect  with  his  first  per- 
mission to  make  the  purchase  of  1804,  the  condition  attached  to  it, 
that  the  lands  shoidd  not  be  disposed  of  without  the  giving  notice  to 
and  knowledge  oi  the  government;  and  to  that  of  1811,  that  it 
should  be  conveyed  to  the  king,  if  required,  at  the  price  at  which  it 
was  purchased,  and  the  mode  in  which  that  condition  was  performed 
and  released. 

Pursuant  to  these  conditions,  John  Forbes  applied  to  the  captain- 
general  of  Cuba,  in  1817,  for  permission  to  sell  the  land  to  the 
petitioner,  which  being  referred  to  the  assessor-general  for  his  advice, 
he  reported  that  the  lands  had  been  transmitted  actually  and  law- 
fully in  full  property  to  Mr.  Forbes,  with  a  conditional  title,  or 
tUulo   oneroso^  for   which    acquisition    competent   permission    was 
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[  *  742  ]  given  by  Governor  Folch,  who  *  delivered  titles  of  con- 
fumation  subsequently;  whereupon  a  formal  permission 
was  given  by  the  captain-general  to  make  the  sale,  which  was  a 
direct  approbation  of  all  the  proceedings  authorized  by  that  goremor, 
as  well  as  that  he  was  the  officer  designated  for  such  purpose. 
(Record,  12,  52,  53.)  Such  a  confirmation  by  an  officer  subordinate 
only  to  the  king,  performed  so  long  after  the  acts  done  by  the 
governor  of  a  province  who  was  under  the  control  of  the  captain- 
general,  must  be  referred  to  his  legitimate  authority  competent  for 
the  purpose.  It  was  done  also  on  the  deliberate  advice  of  an  officer 
responsible  to  the  crown,  which  makes  the  presumption  very  strong, 
if  not  irresistible,  that  every  thing  preceding  it  had  been  lawfully  and 
rightfully  done.  (White,  25,  40,  43,  47,  49.)  This  proceeding  is  in 
the  nature  of  an  inquest  of  office,  in  analogy  to  the  writ  of  ad  quod 
damnum,  which  by  the  common  law  precedes  the  grant  of  any 
charter,  license,  or  patent  of  the  king,  of  any  thing  which  may  be 
injurious  to  his  or  the  rights  of  others,  on  which  an  inquest  is  taken, 
on  whose  report  the  king  acts,  on  the  advice  of  the  proper  officer  or 
tribunal,  makes  the  gmnt  or  withholds  it,  as  advised.  3  Bla.  Com. 
259;  17  Vin.  Abr.  171, 176;  7  Day's  Com.  Dig.  80. 

The  report  of  the  assessor-general  seems  to  have  been  acted  on  as 
an  inquisition  at  common  law,  finding  that  there  was  no  obstacle  to 
the  making  use  of  the  powers  intrusted  to  the  captain-general.  We 
should  feel  it  to  be  an  assumption  of  much  responsibility  to  declare 
that  on  the  evidence  in  this  record,  and  the  law  arising  upon  it,  that 
either  of  the  officers  referred  to  usurped  powers  not  vested  in  them, 
or  exercised  them  against  or  without  the  authority  of  the  king. 

The  counsel  of  the  United  States  pressed  in  argument  the  decision 
of  this  court  in  the  case  of  Arredondo,  as  an  affirmance  of  the  right 
of  the  intendant  of  the  province,  or  of  Cuba,  to  grant  Indian  lands. 
In  that  case  the  lands  granted  had  been  in  the  possession  and  occupa- 
tion of  the  Allachua  Indians,  and  the  centre  of  the  tract  was  an 
Indian  town  of  that  name.  But  the  land  had  been  abandoned,  and 
before  any  grant  was  made  by  the  intendant,  a  report  was  made  by 
the  attorney  and  surveyor-general  on  a  reference  to  them,  finding  the 
fact  of  abandonment,  on  which  it  was  decreed  that  the  land  had 

reverted  to  and  become  annexed  to  the  royal  domain. 
[  *  743  ]  *  Considering  this  to  be  a  judicial  act  in  the  nature  of  an 
inquest  of  office,  and  the  decree  of  the  intendant  as  making 
the  fact  a  res  adjtuUcata,  we  did  not  feel  at  liberty  to  look  behind  it 
for  the  evidence  on  which  it  was  founded,  the  consequence  of  which 
was,  that  by  the  judgment  of  a  competent  tribunal,  the  land  was 
part  of  the  royal  domain,  subject  to  the  disposition  of  the  intendant. 
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There  is  no  pretence  of  a  similar  proceeding  having  been  had  in 
relation  to  these  lands,  nor  could  there  well  be  in  opposition  to  the 
evidence  in  the  record,  especially  the  report  of  the  assessor-general  in 
1817,  that  they  were  the  lands  of  the  Seminoles  at  the  time  of  the 
cession  by  them  and  the  confirmation  by  Governor  Folch.  By  the 
common  law,  the  king  has  no  right  of  entry  on  lands  which  is  not 
common  to  his  subjects ;  the  king  is  put  to  his  inquest  of  office,  or 
information  of  intrusion,  in  all  cases  where  a  subject  is  put  to  his 
action ;  their  right  is  the  same,  though  the  king  has  more  convenient 
remedies  in  enforcing  his.  If  the  king  has  no  original  right  of  pos- 
session to  lands,  he  cannot  acquire  it  without  office,  found  so  as  to 
annex  it  to  his  domain.  2  Co.  Inst.  46 ;  Saville  8,  9,  pi.  20 ;  Hob. 
347;  Hardress,  460 ;  7  Day's  Com.  Dig.  77;  Gilbert's  Ex.  109;  3 
Bla.  Com.  257 ;  Fitz.  N.  B.  90  b. ;  4  Co.  58  b. ;  16  Vin.  552 ;  3  Co. 
10, 11 ;  9  Co.  95,  96,  98 ;  Hardress,  51,  52;  Plow.  236,  486 ;  1  Co. 
42;  5  Co.  52  b. ;  Plow.  229,  230.  Such,  too,  seems  to  be  the  law 
of  Spain  in  the  Floridas  and  Cuba,  as  appeared  in  the  case  of  Aire- 
dondo,  and  as  it  must  have  been  understood  by  the  Spanish  author- 
ities, when  they  acknowledged  the  Indian  right  to  lands  in  the  harbor 
of  Pensacola  to  be  an  existing  one  in  1816.  Nor  is  there  any  evi- 
dence in  the  record  that  their  right  ceased  to  be  respected,  or  that 
lands  which  had  been  in  their  possession,  became  annexed  to  the 
royal  domain,  till  some  official  proceeding,  founded  <  on  the  law  of 
Spain,  in  the  nature  of  an  office  by  the  common  law,  had  taken  place 
under  the  proper  authority.     ( WMte,  25,  40,  37.) 

The  United  States  have  acted  on  the  same  principle  in  the  various 
laws  which  congress  have  passed  in  relation  to  private  claims  to  lands 
in  the  Floridas ;  they  have  not  undertaken  to  decide  for  themselves 
on  the  validity  of  such  claims  without  the  previous  action  of  some 
tribunal,  special  or  judicial  They  have  not  authorized  an 
entry  to  be  made  on  the  possession  of  *  any  person  in  pos-  [  *  744  ] 
session,  by  color  of  a  Spanish  grant  or  title,  nor  the  sale  of 
any  lands  as  part  of  the  national  domain,  with  any  intention  to  im- 
pair private  rights.  The  laws  which  give  jurisdiction  to  the  district 
courts  of  the  territories  to  decide  in  the  first  instance,  and  to  this  on 
appeal,  prescribe  the  mode  by  which  lands  which  have  been  possessed 
or  claimed  to  have  been  granted  pursuant  to  the  laws  of  Spain,  shall 
become  a  part  of  the  national  domain,  which,  as  declared  in  the  7th 
section  of  the  act  of  1824,  is  a  ^  final  decision  against  any  claimant 
pursuant  to  any  of  the  provisions  of  the  law." 

Another  objection  is  made  to  the  title  of  the  petitioner,  on  the  alle- 
gation that  by  the  treaty  of  Picolata,  between  Great  Britain  and  the 
Creeks  in  1765,  the  Indians  had  ceded  all  the  lands  in  controversy 
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between  the  sea  and  flow  of  the  tide,  in  virtue  of  which  they  became 
the  property  of  the  crown  and  passed  to  Spain  by  the  treaty  of 
1783. 

The  5th  article  of  the  treaty  of  Picolata,  made  to  prevent  encroach- 
ments on  the  lands  or  hunting-gromids  of  the  Creeks,  stipulates  that 
the  boundary  of  the  province  of  East  Florida  "  shall  be  all  the  sea- 
coast  as  far  as  the  tide  flows,  in  the  manner  settled  with  the  great 
Tomachiches  by  the  English,"  with  ^U  the  country  particularly 
described  therein,  which  they  grant  and  confirm  to  the  king. 

As  this  refers  to  a  treaty  or  compact  made  with  this  chief,  its 
meaning  must  be  sought  in  it,  and  unless  something  can  be  found 
there  which  will  make  the  expression  more  definite  than  the  general 
terms  "  all  the  seacoast  as  far  as  the  tide  flows,"  it  will  require  great 
latitude  of  construction,  as  to  an  Indian  cession,  to  extend  it  firom 
the  St.  Mary's  around  the  peninsula  of  Florida  to  the  mouth  of  the 
Appalachicola.  The  tract  of  country  ceded  lies  on  the  seacoast, ' 
east  of  a  point  formed  by  aline  run  firom  the  source  of  the  St  John's, 
which  is  its  southern  boundary ;  the  western  boundary  is  a  line  run 
firom  the  junction  of  the  Ocklawaugh  with  the  St.  John's  northwardly 
to  the  St.  Mary's,  nearly  parallel  to  the  seacoast,  at  an  average  dis- 
tance of  about  30  miles  west.  It  would  be  stretching  the  meaning 
of  this  treaty  very  far,  to  embrace  within  it  an  extent  of  seacoast 
and  contiguous  land  within  the  flow  of  the  tide  to  its  whole  extent, 
when  the  extent  of  the  lands  ceded  west  of  a  line  firom  the 
[  *  745  ]  mouth  of  the  Ocklawaugh  to  *  the  sea  was  so  smaU.  Before 
we  could  do  it,  it  must  appear  to  have  been  so  previously 
settled  between  the  EngUsh  and  Tomachiches,  as  is  referred  to  in  the 
treaty  of  Picolata.  From  the  account  given  in  M' Call's  History  of 
Georgia,  the  treaty  with  Tomachiches  was  held  in  1733,  and  the 
cession  of  the  seacoast  was  only  between  the  Altamaha  and  Savan- 
nah, extending  west  to  the  extremity  of  the  tide  water.  1  M?  Call's 
Hist.  37. 

As  this  is  the  act  referred  to,  it  must  be  taken  in  connection  with 
the  subsequent  treaty  to  make  it  certain  by  the  reference,  6  Pet 
739,  which  entirely  removes  the  objection,  and  shows  the  cessions 
of  the  seacoast  to  be  confined  to  that  part  which  is  between  the  St. 
Mary's  and  St.  John's  rivers. 

The  report  of  the  surveyor-general  in  1817,  is  very  fiill  on  the  sub- 
ject of  the  boundaries  between  the  British  government  and  the 
Indians  in  East  and  West  Florida.  (Record,  184-194.)  He  says : 
"  With  regard  to  East  Florida,  I  have  never  been  able  to  discover 
that  there  has  ever  been  any  treaty  or  agreement  with  the  natives  of 
that  province  concerning  the  limits  of  their  possession,  nor  in  that  of 
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the  Spanish  authority."  As  the  surveyor-general  had  referred  to  the 
treaty  of  Picolata  in  his  report,  it  is  clear  that  it  was  construed  by 
the  Spanish  government  as  it  now  is  by  this  court 

We  now  come  to  consider  the  nature  and  extent  of  the  Indian 
title  to  these  lands. 

As  Florida  was  for  20  years  under  the  dominion  of  Great  Britain, 
the  laws  of  that  country  were  in  force  as  the  rule  by  which  lands 
were  held  and  sold ;  it  will  be  necessary  to  examine  what  they  were 
as  applicable  to  the  British  provinces  before  the  acquisition  of  the 
Floridas  by  the  treaty  of  peace  in  1763.  One  uniform  rule  seems  to 
have  prevailed  from  their  first  settlement,  as  appears  by  their  laws  ; 
that  friendly  Indians  were  protected  in  the  possession  of  the  lands 
they  occupied,  and  were  considered  as  owning  them  by  a  perpetual 
right  of  possession  in  the  tribe  or  nation  inhabiting  them,  as  their 
common  property,  from  generation  to  generation,  not  as  the  right  of 
the  individuals  located  on  particular  spots. 

Subject  to  this  right  of  possession,  the  ultimate  fee  was  in 
the  crown  and  its  grantees,  which  could  be  granted  by  *the  [  *  746  ] 
crown  or  colonial  legislatures  while  the  lands  remained  in 
possession  of  the  Indians,  though  possession  could  not  be  taken 
without  their  consent. 

Individuals  could  not  purchase  Indian  lands  without  permission 
or  license  from  the  crown,  colonial  governors,  or  according  to  the  rules 
prescribed  by  colonial  laws;  but  such  purchases  were  vaUd  with  such 
Ucense,  or  in  conformity  with  the  local  laws  ;  and  by  this  union  of 
the  perpetual  right  of  occupancy  with  the  ultimate  fee,  which  passed 
from  the  crown  by  the  license,  the  title  of  the  purchaser  became 
complete. 

Indian  possession  or  o<tcupation  was  considered  with  reference  to 
their  habits  and  modes  of  life ;  their  hunting-grounds  were  as  much 
in  their  actual  possession  as  the  cleared  fields  of  the  whites ;  and 
their  rights  to  its  conclusive  enjoyment  in  their  own  way  and  for 
their  own  purposes  were  as  much  respected,  until  they  abandoned 
them,  made  a  cession  to  the  government,  or  an  authorized  sale  to  in- 
dividuals. In  either  case  their  right  became  extinct,  the  lands  could 
be  granted  disincumbered  of  the  right  of  occupancy,  or  enjoyed  in 
full  dominion  by  the  purchasers  from  the  Indians.  Such  was  the 
tenure  of  Indian  lands  by  the  laws  of  Massachusetts.  Indian  Laws, 
9,  10,  15,  16,  17,  18,  19,  21 ;  in  Connecticut,  40,  41,  42 ;  Rhode 
Island,  52,  55;  New  Hampshire,  60;  New  York,  62,  64,  71,  85, 102; 
New  Jersey,  133;  Pennsylvania,  138;  Maryland,  141,  143,  144,  145  ; 
Vfrginia,  147, 148, 150, 153,  154 ;  North  Carolina,  163,  4, 58 ;  South 
Carolina,  178,  179 ;  Greorgia,  186, 187  ;  by  congress.  Appendix,  16 ;  by 
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their  respective  laws,  and  the  decisions  of  courts  in  their  construc- 
tion. See  cases  collected  in  2  Johnson's  Dig.  15,  tit  Indians ;  and 
Wharton's  Dig.  tit.  Land,  &c.  488.  Such,  too,  was  the  view  taken 
by  this  court  of  Indian  rights  in  the  case  of  Johnson  v.  AFIntosh,  8 
Wheat  571,  604,  which  has  received  universal  assent 

The  merits  of  this  case  do  not  make  it  necessary  to  inquire 
whether  the  Indians  within  the  United  States  had  any  other  rights 
of  soil  or  jurisdiction ;  it  is  enough  to  consider  it  as  a  settled  prin- 
ciple, that  their  right  of  occupancy  is  considered  as  sacred  as  the  fee- 
simple  of  the  whites.  5  Pet  48.  The  principles  which  had  been  es- 
tablished in  the  colonies  were  adopted  by  the  king  in  the  proclama- 
tion of  October,  1763,  and  applied  to  the  provinces  acquired 
[  *  747  ]  by  the  treaty  of  peace  and  *  the  crown  lands  in  the 
royal  provinces,  now  composing  the  United  States,  as 
the  law  which  should  govern  the  enjoyment  and  transmission  of 
Indian  and  vacant  lands.  After  providing  for  the  government  of 
the  acquired  provinces,  1  Laws  U.  S.  443,  444,  it  authorizes  the  gpv- 
ernors  of  Quebec,  East  and  West  Florida,  to  make  grants  of  such 
lands  as  the  king  had  power  to  dispose  of,  upon  such  terms  as  have 
been  usual  in  other  colonies,  and  such  other  conditions  as  the  crown 
might  deem  necessary  and  expedient,  without  any  other  restriction. 
It  also  authorized  warrants  to  be  issued  by  the  governors  for  military 
and  naval  services  rendered  in  the  then  late  war.  It  reserved  to  the 
Indians  the  possession  of  their  lands  and  hunting-grounds ;  and  pro- 
hibited the  granting  any  warrant  of  survey,  or  patent  for  any  lands 
west  of  the  heads  of  the  Atlantic  waters,  or  which,  not  having  been 
ceded  or  purchased  by  the  crown,  were  reserved  to  the  Indians ;  and 
prohibited  all  purchases  from  them  without  its  special  license.  The 
warrants  issued  pursuant  to  this  proclam^ition  for  lands  then  within 
the  Indian  boundary,  before  the  treaty  of  Fort  Stanwick's  in  1768, 
have  been  held  to  pass  the  title  to  the  lands  surveyed  on  them,  in 
opposition  to  a  Pennsylvania  patent  afterwards  issued.  Sims  v.  Ir- 
vine, 3  Dallas,  427-456.  And  all  titles  held  under  the  charter  or 
license  of  the  crown  to  purchase  from  the  Indians  have  been  held 
good,  and  such  power  has  never  been  denied ;  the  right  of  the  orown 
to  grant  being  complete,  this  proclamation  had  the  effect  of  a  law  in 
relation  to  such  purchases ;  so  it  has  been  considered  by  this  court 
8  Wheat.  595-604.  Settlements  made  by  permission  of  the  com- 
manding officers  of  posts  on  lands  not  ceded  by  the  Indians,  have 
been  held  to  give  a  preemption  to  lands  in  a  proprietary  government; 
and  warrants  and  patents  for  such  lands  have  been  uniformly  held 
good,  when  knowingly  made  by  the  proprietary  or  his  officers  as  lands 
not  purchased  from  the  Indians.     See  Wharton's  Dig.  tit  Lands,  488. 
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This  proclamation  also  directed  that  purchases  from  Indians  should 
be  made  at  a  public  council  or  assembly,  in  the  presence  of  the  gov- 
ernor or  commander-in-chief  of  the  colony,  and  be  purchased  for  the 
king  and  in  his  name.     1  Laws,  447. 

The  Indian  deeds  made  at  the  treaty  of  Fort  Stanwick's,  were  to 
the  king  in  trust  for  the  grantees.     Ck)lony  Titles,  82-98. 

•  Grants  made  by  the  Indians  at  public  councils,  have  [  *  748  ] 
since  been  made  directly  to  the  purchasers  or  to  the  State 
in  which  the  land  lies,  in  trust  for  them,  or  with  directions  to  convey 
to  them,  of  which  there  are  many  instances  of  large  tracts  so  sold 
and  held,  especially  in  New  York.     Indian  Treaties,  13-38. 

It  was  a  universal  rule  that  purchases  made  at  Indian  treaties,  in 
the  presence  and  with  the  approbation  of  the  officer  under  whose 
direction  they  were  held  by  the  authority  of  the  crown,  gave  a  valid 
title  to  the  lands ;  it  prevailed  under  the  laws  of  the  States  after  the 
Revolution,  and  yet  continues  in  those  where  the  right  to  the  ulti- 
mate fee  is  owned  by  the  States  or  their  grantees.  It  has  been 
adopted  by  the  United  States,  and  purchases  made  at  treaties  held 
by  their  authority,  have  been  always  held  good  by  the  ratification  of 
the  treaty,  without  any  patent  to  the  purchasers  firom  the  United 
States.  This  rule,  in  the  colonies,  was  founded  on  a  settled  rule  of 
the  law  of  England,  that,  by  his  prerogative,  the  king  was  the  uni- 
versal occupant  of  all  vacant  land  in  his  dominions,  and  had  the  right 
to  grant  it  at  his  pleasure,  or  by  his  authorized  officers.  Hob.  322 ; 
Co.  Litt.  1,  41,  b.;  4  Bac.  Abr.  Ererog.  153;  7  Day's  Com.  Dig.  76. 

The  authority  of  the  proclamation  is  in  the  right  of  the  king  to 
legislate  over  a  conquered  country,  which,  as  Lord  Mansfield  says, 
was  never  denied  in  Westminster  Hall,  or  questioned  in  parliament. 
If  a  king  comes  to  a  country  by  conquest,  he  may  alter  its  laws ;  but 
if  he  comes  to  it  by  title  and  descent,  it  must  be  with  consent  of 
parliament  He  is  intrusted  with  making  the  treaty  of  peace ;  he 
may  yield  up  the  conquest  or  retain  it  on  what  terms  he  pleases. 
These  powers  no  man  ever  disputed;  neither  has  it  hitherto  been 
controverted  that  the  king  might  change  part  or  the  whole  of  the  law 
or  political  form  of  government  of  a  conquered  dominion.  He  comes 
in  place  of  the  king  of  Spain,  the  former  sovereign.  Cowper,  204, 
213,  in  a  case  arising  under  this  proclamation.  The  proclamation 
of  October,  1763,  then,  must  be  taken  to  be  the  law  of  the  Floridas 
tiU  their  cession  by  Great  Britain  to  Spain,  in  1783,  superseding 
during  that  period  the  laws  of  Spain  which  had  been  before  in  forc« 
in  those  provinces,  so  far  as  they  were  repugnant ;  and,  ac- 
cording to  the  established  principles  of  the  •laws  of  nations,  [  * 749  ] 
the  laws  of  a  conquered  or  ceded  country  remain  in  force 
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till  altered  by  the  new  sovereign.  The  inhabitants  thereof  also  retain 
all  rights  not  taken  from  them  by  him  in  right  of  conquest,  cessionp 
or  by  new  laws.  It  is  clear,  then,  that  the  Indians  of  Florida  had  a 
right  to  the  enjoyment  of  the  lands  and  hunting-grounds  reserved 
and  secured  to  them  by  this  proclamation,  and  by  such  tenure  and 
on  such  conditions  as  to  alienation  as  it  prescribed,  or  such  as  the 
king  might  afterwards  direct  or  authorize.  The  Indians  had  also  a 
right  to  the  full  enjoyment  of  such  rights  of  property  as  the  king 
might  choose  to  impart  to  them  by  any  regulation,  by  treaty  or  prom- 
ise made  to  them  by  his  authority. 

By  the  treaty  of  Mobile,  1765,  the  boundary  of  the  lands  or  hunt- 
ing-grounds reserved  and  claimed  by  the  Chickasaw  and  Choctaw 
Indians  was  settled,  a  cession  wets  made  to  the  king,  reserving  to 
themselves  full  right  and  property  in  all  the  lands  northward  of  such 
boundary.     (Record,  309.) 

The  treaty  of  Pensacola,  in  the  same  year,  established  the  bound- 
ary with  the  upper  and  lower  Creeks,  who  made  a  cession  of  lands, 
which  they  granted  and  confirmed  to  the  king,  (Record,  310,  311 ;) 
and  a  similar  treaty  was  made  with  the  Creeks  at  Picolata,  in  East 
Florida,  in  the  same  year.     (Record,  312.) 

By  thus  holding  treaties  with  these  Indians,  accepting  of  cessions 
from  them  with  reservations,  and  establishing  boundaries  with  them, 
the  king  waived  all  rights  accruing  by  conquest  or  cession,  and  thus 
most  solemnly  acknowledged  that  the  Indians  had  rights  of  property 
which  they  could  cede  or  reserve,  and  that  the  boundaries  of  his  ter- 
ritorial and  proprietary  rights  should  be  such,  and  such  6nly  as  were 
stipulated  by  these  treaties. 

This  brings  into  practical  operation  another  principle  of  law,  settled 
and  declared  in  the  case  of  Campbell  v.  Hall,  that  the  proclamation 
of  1763,  which  was  the  law  of  the  provinces  ceded  by  the  treaty  of 
1763,  was  binding  on  the  king  himself,  and  that  a  right  or  exemption 
once  granted  by  one  proclamation,  could  not  be  annulled  by  a  subse- 
quent Cowp.  213.  It  cannot  be  necessary  to  inquire  whetiier  rights 
secured  by  a  treaty  approved  by  the  king,  are  less  than  sacred  under 

his  voluntary  proclamation. 
[  *  750  ]  *  By  the  treaty  of  Augusta,  in  1773,  a  cession  was  made 
to  the  king  of  certain  lands  for  a  specified  consideration, 
which  was  to  be  paid  to  persons  to  whom  the  Cherokees  and  Creeks 
were  indebted,  and  to  defray  the  expenses  of  the  treaty.  This  ces- 
sion was  made  under  an  asserted  claim  of  a  right  of  property  by  the 
Creeks  to  the  ceded  lands,  and  a  boundary  was  established  between 
their  remaining  lands  apd  those  of  the  king  in  Georgia.  (Record, 
313-317.)     By  a  subsequent  treaty  of  Augusta,  in  1783,  and  at 
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Shoulderbone,  in  1786,  the  obligation  of  the  Indians  to  pay  their 
debts,  is  mutually  recognized.  (Record,  317.)  By  the  treaty  of  Fort 
Schuyler,  in  1788,  the  obligation  of  the  Indians  to  make  compensa- 
tion for  injuries  committed  by  them,  is  also  admitted,  as  is  also  the 
case  in  treaties  with  the  United  States.  1  Laws,  371,  407,  409,  410. 
It  may  then  be  considered  as  a  principle  established  by  the  king,  that 
the  Indians  were  competent  judges  of  the  consideration  on  which 
they  granted  their  lands ;  that  they  might  be  granted  for  the  payment 
of  debts,  and  that  this  principle  has  been  fully  recognized  by  the 
United  States.  It  can  hardly  be  contended  tha^  while  such  cessions 
by  the  Creeks  were  vaHd  in  Georgia  on  one  side  of  a  then  imaginary 
line,  they  would  be  void  on  the  other  side  in  Florida,  as  to  lands 
held  under  the  same  law  and  by  the  same  tenure.  Whether  the 
grants  were  made  to  the  king  directly,  and  the  debts  or  injuries 
which  formed  their  consideration  be  paid  by  him  to  the  persons  to 
whom  they  were  due,  or  compensation  made  through  him,  or  directly 
to  the  parties  by  a  grant  to  them,  must  be  a  matter  purely  in  the 
discretion  of  the  king,  or  the  officer  whom  he  had  authorized  to  ac- 
cept or  confirm  the  cessions  by  his  license.  Such  were  the  relations 
between  the  Indians  and  Great  Britain  as  established  by  the  pro- 
clamation of  1763,  and  confirmed  by  subsequent  treaties  between 
them  firom  1765  to  1779,  (Record,  186, 188,)  during  the  period  of  her 
dominion  over  the  Floridas.  This  liberality  and  kindness  to  them, 
'with  respect  for  their  rights  of  property  in  their  lands  or  hunting- 
grounds,  would  seem  to  have  arisen  more  from  a  sense  of  justice 
than  motives  of  mere  policy,  when  we  consider  the  position  of  Great 
Britain  between  the  treaty  of  1763  and  the  commencement  of  the 
Revolution.  The  undisputed  sovereign  of  the  whole  terri- 
tory from  the  Gulf  of  Mexico  to  that  *  of  St  Lawrence,  she  [  *  761  ] 
had  little  to  fear  from  the  rival  or  hostile  policy  of  Spain, 
the  only  neighbor  to  her  colonies,  and  who  had  been  humbled  during 
the  preceding  war,  and  weakened  to  such  a  degree  that  she  was  no 
longer  formidable  in  Louisiana.  It  was  far  different  with  Spain. 
On  taking  possession  of  the  Floridas,  after  the  independence  of  the 
United  States  had  been  established,  with  such  a  formidable,  and 
rival,  if  not  hostile  neighbor  along  the  whole  line  of  a  narrow  and 
weak  province,  the  friendship  of  the  Indians  was  a  most  important 
consideration.  It  would  have  been  lost  by  adopting  towards  them  a 
less  liberal,  just,  or  kind  policy  than  had  been  pursued  by  Great  Brit- 
ain, or  acting  according  to  the  laws  of  the  Indies  in  force  in  Mexico 
and  Peru.  It  was  soon  found  necessary  not  only  to  respect  their 
rights,  as  they  tad  been  enjoyed  for  twenty  years  before,  but  to  place 
them  on  the  permanent  foundation  of  treaties  and  direct  guarantee* 
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by  the  king.  The  most  solemn  assurances  of  both  were  given. 
(Record,  232.) 

A  treaty  was  accordingly  held  in  Pensacola,  in  1784,  with  the  Tal- 
lapoosas  or  Seminoles,  the  object  of  which  was  declared  to  be  to 
make  the  subjects  of  the  king  enjoy  the  fruits  of  peace,  by  which  the 
Indians  acknowledge  themselves  his  subjects,  promising  to  obey  the 
laws  in  those  points  which  were  compatible  with  their  character  and 
circumstances,  conforming  themselves  to  the  usages  and  municipal 
customs  which  are  established,  (Record,  320,)  observing  their  con- 
tracts with  the  traders  in  good  faith,  (Record,  323,)  and  promising  to 
observe  "  those  orders  exacted  by  reason,  equity,  and  justice,  the  prin- 
cipal basis  of  this  congress."  By  the  13th  article,  the  officers  of  the 
crown  promised,  in  the  royal  name,  the  security  and  guarantee  of 
the  lands  which  the  Indians  hold,  according  to  the  right  of  property 
with  which  they  possessed  them,  on  the  sole  condition  that  they  are 
comprehended  within  the  limits  of  the  king  as  the  sovereign.  (Rec- 
ord, 324,  404,  405,  364.) 

In  1793,  another  treaty  was  held  at  the  Walnut  Hills  with  the  same 
Indians  (among  others) ;  it  was  declared  to  be  a  treaty  of  friendship 
and  warranty  between  them  and  the  king,  who  was  declared  their 
immediate  protector,  and  mediator  between  them  and  the  American 
State«,  in  order  to  regulate  their  boundaries  with  them,  and  preserve 
the  Indians  in  the  possession  of  their  lands.  They  were 
[  •  752  ]  referred  to  the  governor  of  West  Florida,  "as  •representing 
the  king  in  it,"  by  the  5th  article,  with  a  stipulation  in  the 
15th,  that  the  points  negotiated  would  be  determined  on  by  the  com* 
missaries  of  the  king,  with  the  approbation  of  the  governor  of  that 
province,  with  the  same  force  as  if  expressed  in  the  treaty.  By  the 
19th  article,  the  Spanish  and  Indian  nations  approved  and  ratified 
all  which  was  contained  in  it,  and  mutually  promised  and  swore  a 
mutual  guarantee,  the  Indians  declaring  themselves  under  the  pro- 
tection of  the  king,  he  assuring  them  of  his  protection  in  all  cases 
where  they  wanted  it.  (Record,  240-245.)  This  treaty  also  ratified 
all  former  treaties  made  from  1784.  (Record,  241.)  They  were  also 
approved  by  the  king,  (Record,  117,  118,)  and  thereafter  considered 
by  the  highest  officers  of  the  government  in  Florida,  Louisiana,  and 
Cuba,  as  solemn  guarantees  to  the  Indians  of  all  the  rights  they  held 
under  Great  Britain.  (Record,  139,  140,  168,  174,  181-189,  228, 
229,  232-247,  257,  258,  295,  570,  583.)  This  right  was  occupancy 
and  perpetual  possession,  either  by  cultivation,  or  as  hunting-grounds, 
which  was  held  sacred  by  the  crown,  the  colonies,  the  States,  and  the 
United  States  ;  while  the  unauthorized  settlement  of  the  whites,  on 
royal  or  proprietary  lands,  gave  them  not  even  the  right  of  preemp- 
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tion,  unless  by  special  laws,  or  custom  and  usage,  sanctioned  by  pro- 
prietary officers.     See  Wharton's  Dig.  tibi  supra. 

But  Spain  did  not  consider  the  Indian  right  to  be  that  of  mere 
occupancy  and  perpetual  possession,  but  a  right  of  property  in  the 
lands  they  held  under  the  guarantee  of  treaties,  which  were  so  highly 
respected,  that,  in  the  establishment  of  a  military  post  by  a  royal 
order,  the  site  thereof  was  either  purchased  from  the  Indians,  or  occu- 
pied with  their  permission,  as  that  of  St  Mark's.  The  evidence  of 
Governor  Folch,  given  in  1827,  on  the  nature  of  the  Indian  title,  is 
very  strong  and  full,  (Record,  231-235,)  and  the  high  respect  paid 
to  it  by  all  the  local  authorities,  so  late  as  1816,  is  strikingly  illus- 
trated in  a  report  of  the  surveyor-general  of  West  Florida.  It  seems 
that  in  that  year  an  application  was  made  for  permission  to  buy 
lands  on  the  other  side  of  the  Bay  of  Pensacola,  to  which  the  reply 
of  the  governor  and  sub-intendant  was,  if  the  lands  are  situated  on  the 
side  from  Yellow  Water  hitherward :  "  I  am  persuaded  they 
belong  to  the  Indians,  even  our  own  careening  *  ground  [  *  753  ] 
which  is  in  front  of  this  town ; "  (Record,  172 ;)  which, 
according  to  another  report  from  the  surveyor-general,  belonged,  by 
the  treaties  with  England,  to  the  Indians,  (Record,  175;)  and  who 
refers  to  the  limited  space  of  province  left  to  the  government,  and  the 
necessity  of  recurring  to  negotiations  with  the  Indians  to  obtain  some 
of  the  lands,  which  are  the  best  in  the  vicinity  of  Pensacola.  (Rec- 
ord, 176.) 

When  their  right  is  thus  regarded  as  to  their  lands  in  the  imme- 
diate vicinity  of  the  seat  of  government  of  the  province  at  so  late  a 
period,  it  cannot  be  doubted  that  it  was  considered  by  the  officers  of 
the  king  as  at  least  equally  valid  in  a  far  distant  part,  remote  from 
any  habitation  of  the  whites,  save  those  connected  with  the  house  of 
Panton  or  Forbes.  Although  it  may  be  conceded,  as  a  principle  of 
national  law,  that  when  Spain  took  possession  of  these  provinces, 
the  king  could  establish  whatever  form  of  government  or  system  of 
laws  he  pleased ;  consider  by  the  law  of  power,  though  not  of  right, 
the  Indians  as  his  subjects  or  as  mere  savages,  with  whom  there 
should  be  no  relations  but  those  of  peace  and  trade,  and  who  held 
no  rights  otherwise  than  at  the  pleasure  of  the  government,  or  accord- 
ing to  the  laws  in  force  in  other  provinces ;  yet  it  was  his  orders  to 
his  officers  to  continue  and  confirm  those  relations  which  had  pre- 
viously existed,  to  consider,  treat,  and  protect  the  Indians  as  his  sub- 
jects, and  to  give  them  new  and  most  solemn  pledges  of  his  protec- 
tion in  all  their  rights  as  individuals ;  and  as  nations  or  tribes,  com- 
petent parties  to  treaties  of  mutual  guarantee,  for  his  as  well  as  their 
lOL.  XI.  48 
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protection  in  those  provinces,  which  had  not  before  been  done  in  any 
of  his  dominions. 

This  was  not  done  for  slight  reasons,  but  for  such  as  would  seem, 
in  the  opinion  of  all  the  great  officers  of  the  provinces,  to  have  led  to 
these  treaties,  and  strong  stipulations,  as  indispensable  to  secure  their 
possession.  But  their  obligation  on  the  king  did  not  depend  on  the 
motives  which  led  to  their  adoption  ;  they  bound  his  faith,  and  when 
approved  by  him  became  the  law  of  the  provinces,  by  the  authority 
of  royal  orders,  which  were  supreme,  andJ>ound  both  king  and  In- 
dians as  contracting  parties,  in  this  respect  as  nations  on  a  footing 
of  equality  of  right  and  power.  The  consequence  was,  that  when 
once  received  into  his  protection  as  individuals,  they 
[  •  754  ]  *  became  entitled  by  the  law  of  nations,  and  of  the  prov- 
inces, on  the  same  footing  as  the  other  inhabitants  thereof, 
to  the  benefits  of  the  law  and  government,  which,  in  every  dominion, 
equally  aflFect  and  protect  all  persons  and  all  property  within  its 
limits,  as  the  rule  of  decision  for  all  questions  which  arise  there, 
Cowper,  208,  as  in  this  case  it  must  be  as  to  the  right  of  property 
in  the  Indians.  The  situation  of  the  Florida  Indians  was  well  known 
to  the  United  States,  as  is  most  clearly  indicated  in  the  5th  article 
of  the  treaty  with  Spain  in  1795  ;  i  "so  that  Spain  will  not  suffer  her 
Indians  to  attack  the  citizens  of  the  United  States,  nor  the  Indians 
inhabiting  their  territory."  As  thus  considered  by  the  United  States 
and  Spain,  they  were  called  "her  Indians,"  while  those  in  the 
United  States  were  considered  as  the  mere  inhabitants  of  their  terri- 
tory, as  the  practical  result  of  the  respective  treaties  which  were 
recognized  as  subsisting  ones  between  the  then  contracting  parties 
and  the  Indians ;  of  the  stipulations  of  which,  and  their  effect,  the 
United  States  could  not  have  been  otherwise  than  weU  informed  at 
that  time,  as  to  the  right  of  property  in  Indian  lands  in  the  Floridas. 
When  they  acquired  these  provinces  by  the  treaty  of  cession,  it  was 
not  stipulated  that  any  treaty  with  the  Indians  should  be  annulled, 
or  its  obligation  be  held  less  sacred  than  it  was  under  Spain  ;  nor  is 
there  the  least  reference  to  any  intended  change  in  the  relations  of 
the  Indians  towards  the  United  States.  They  came  in  the  place  of 
the  former  sovereign  by  compact,  on  stipulated  terms,  which  bound 
them  to  respect  all  the  existing  rights  of  the  inhabitants,  of  whatever 
description,  whom  the  king  had  recognized  as  being  under  his  pro- 
tection. They  could  assume  no  right  of  conquest  which  may  at  any 
time  have  been  vested  in  Great  Britain  or  Spain,  for  they  have  been 
solemnly  renounced,  and  new  relations  established  between  them  by 
solemn  treaties ;  nor  did  they  take  possession  on  any  such  assump- 
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tion  of  right ;  on  the  contrary,  it  was  done  under  the  guarantee  of 
congress  to  the  inhabitants,  without  distinction,  of  their  rights  of 
property,  and  with  the  continued  assurance  of  protection.  They 
might,  as  the  new  sovereign,  adopt  any  system  of  government  or 
laws  for  the  territory  consistent  with  the  treaty  and  the  consti- 
tution ;  but,  instead  of  doing  so,  all  former  laws  and  municipal  regu- 
lations which  were  in  existence  at  the  cession  were  con- 
*  tinned  in  force.  It  w&s  not  necessary  for  the  United  [*755] 
States,  in  the  treaty  of  cession,  to  enter  into  any  new  stipu- 
lation to  protect  and  maintain  the  Indians  as  inhabitants  of  Florida, 
in  the  free  enjoyment  of  their  property,  or  as  nations,  contracting 
parties  to  the  treaties  of  Pensacola  and  Walnut  HUls  with  Spain  in 
1784  and  1793 ;  for  by  the  6th  article  of  the  Louisiana  treaty  be- 
tween France  and  the  United  States,^  they  had  promised  "  to  exe- 
xsute  such  articles  and  treaties  as  may  have  been  agreed  on  between 
Spain  and  the  nations  or  tribes  of  Indians,  until,  by  mutual  consent, 
other  suitable  articles  shall  have  been  agreed  upon."  1  Laws,  137. 
These  were  the  treaties  which  guaranteed  to  the  Seminole  Indians 
their  lands  according  to  the  right  of  property  with  which  they  possessed 
them,  and  which  were  adopted  by  the  United  States,  who  thus  be- 
came the  protectors  of  all  the  rights  they  had  previously  enjoyed,  or 
could  of  right  enjoy  under  Great  Britain  or  Spain,  as  individuals  or 
nations,  by  any  treaty  to  which  the  United  States  thus  became  par- 
ties in  1803. 

When  they  acquired  and  took  possession  of  the  Floridas,  these 
treaties  remained  in  force  over  all  the  ceded  territory  by  the  orders 
of  the  king,  as  the  law  which  regulated  the  relations  between  him 
and  all  the  Indians,  who*were  parties  to  them,  and  were  binding  on 
the  United  States,  by  the  obligation  they  had  assumed  by  the  Louis- 
iana treaty,  as  a  supreme  law  of  the  land  which  was  inviolable  by 
the  power  of  congress.  They  were  also  binding  as  the  fundamental 
law  of  Indian  rights,  acknowledged  by  royal  orders  and  municipal 
regulations  of  the  province,  as  the  laws  and  ordinances  of  Spain  in 
the  ceded  provinces,  which  were  declared  to  continue  in  force  by  the 
proclamation  of  the  governor  in  taking  possession  of  the  provinces, 
and  by  the  acts  of  congress,  which  assured  all  the  inhabitants  of  pro- 
tection in  their  property.  It  would  be  an  unwarranted  construction 
of  these  treaties,  laws,  ordinances,  and  municipal  regulations,  were 
we  to  decide  that  the  Indians  were  not  to  be  maintained  in  the  enjoy- 
ment of  all  the  rights  which  they  could  have  enjoyed  under  either, 
had  the  provinces  remained  under  the  dominion  of  Spain.  It  would 
be  rather  a  perversion  of  their  spirit,  meaning,  and  terms,  contrary  to 
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the  injunction  of  the  law  under  which  we  act,  which  makes  the  stip- 
ulations of  any  treaty,  the  laws  and  ordinances  of  Spain, 
[  *  766  ]  •  and  these  acts  of  congress,  so  far  as  either  apply  to  this 
case,  the  standard  rules  for  our  decision. 

On  these  considerations,  we  are  clearly  of  opinion  that  the  Indians 
who  claimed  the  lands  in  question  had,  under  the  government  of 
Great  Britain  and  Spain,  a  right  of  property  in  them  which  could 
not  be  impaired  without  a  violation  of  the  laws  of  both,  and  the 
sanctity  of  repeated  treaties ;  that  these  rights  continued  till  the  time 
of  the  cession,  are  guaranteed  by  the  treaty  and  acts  of  congress  in 
relation  to  the  Floridas,  in  perfect  conformity  with  its  stipulations 
and  faith,  unless  the  Indians  had  previously  made  a  binding  transfer 
to  the  parties  under  whom  the  petitioner  claims  them. 

The  remaining  question  is,  whether  he  has  become  invested  with 
the  right  of  the  Indians,  either  in  virtue  of  their  deeds,  or  by  the 
grant  of  the  lawful  authorities  of  the  king,  pursuant  to  the  laws, 
usages,  and  customs  of  the  Spanish  government  of  the  province. 
The  proclamation  of  1763  was  undoubtedly  the  law  of  the  province 
till  1783;  it  gave  direct  authority  to  the  governors  of  Florida  to  grant 
crown  lands  subject  only  to  such  conditions  and  restrictions  as 
they  or  the  king  might  prescribe.  These  lands  were  of  two  descrip- 
tions ;  such  as  had  been  ceded  to  the  king  by  the  Indians,  in  which 
he  had  full  property  and  dominion,  and  passed  in  fuU  property  to  the 
grantee ;  and  those  reserved  and  secured  to  the  Indians,  in  which 
their  right  was  perpetual  possession,  and  his  the  ultimate  reversion  in 
fee,  which  passed  by  the  grant  subject  to  the  possessory  right.  The 
proclamation  also  authorized  the  union  of  these  rights  by  a  purchase 
from  the  Indians,  and  taking  possession  with  the  leave  and  license 
of  the  crown  in  favor  of  an  individual,  or  by  the  governor  at  an 
Indian  council,  for  and  in  the  name  of  the  king.  This  proclamation 
was  also  the  law  of  all  the  North  American  colonies  in  relation  to 
crown  lands.  The  grants  of  the  governors  were  universally  consid- 
ered as  made  by  the  king  through  his  authorized  representatives,  and 
when  his  authority  to  grant  those  lands  of  the  crown,  the  right  to 
which  was  perfect  by  the  union  of  the  rights  of  possession  with  the 
reversion,  it  is  scarcely  possible  that  their  authority  would  be  more 
limited  as  to  those  in  which  the  king  had  only  a  remote  ultimate  fee. 
As  a  matter  of  policy,  it  was  for  the  benefit  of  the  king  and  colony 
to  substitute  the  possession,  settiement,  and  cultivation  of 
[  ^767  ]  •the  whites  for  the  mere  occupancy  of  the  Indians  in  the 
pursuit  of  game ;  and  it  cannot  be  imagined,  without  clear 
proof,  that  the  autograph  of  the  king,  or  his  order  in  council,  should 
be  indispensable  for  a  license  or  permission  to  purchase,  when  a 
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patent  was  valid  without  either.  There  is  nq  evidence  in  the  record 
or  in  the  history  of  the  colonies  that  such  a  distinction  existed  in  law 
or  usage,  but  is  in  direct  collision  with  all  the  colonial  laws  relating 
to  purchases  firom  the  Indians,  as  weU  as  the  course  pursued  at  trea- 
ties, when  deeds  were  made  to  purchasers  with  the  consent  of  the 
governor,  or  to  the  king.  State,  or  United  States,  for  their  use,  or  in 
trust  to  convey  to  them.  There  is  no  evidence  or  reason  to  induce 
the  belief  that  Spain  acted  in  any  other  manner  in  the  confirmation 
of  Indian  deeds;  the  usage  of  her  local  governors  and  commandants 
of  posts  in  such  confirmation,  is  in  precise  conformity  to  that  of  the 
other  colonial  officers  under  Great  Britain,  and  was  also  in  conform- 
ity to  the  existing  laws  of  Spain,  (Record,  329.)  From  the  confir- 
mation of  the  Houma  grant  in  1777  by  the  governor-general  of 
Louisiana,  to  that  of  the  captain-general  of  Cuba  of  this,  in  1811, 
during  forty  years,  no  instance  appears  of  a  direct  confirmation  by 
the  king,  or  of  his  ever  having  required  any  other  act  than  the  appro- 
bation of  the  local  governor  to  give  perfect  validity  to  the  purchase. 

Independently  of  these  considerations  there  is  another,  founded  on 
the  treaty  at  the  Walnut  Hills,  with  the  Creek  and  Tallapoosa  In- 
dians, held  by  the  then  governor  of  West  Florida,  under  the  authority 
of  the  governor-general  of  Louisiana.  The  governor  of  that  province 
is  in  the  5th  article  declared  to  be  '^  as  representing  the  king  in  it" 
Such  a  stipulation  in  a  treaty  of  Mendship  and  warranty  would  bind 
the  king  in  good  faith  not  to  disavow  his  acts  declared  to  be  done  in 
the  royal  name  and  authority.  It  would  be  an  imputation  on  his 
faith  to  his  acknowledged  subjects,  pUghted  by  repeated  guarantees, 
to  suppose  that  he  intended  by  the  treaty  of  cession  to  exclude  from 
confirmation  those  lands  which  his  white  subjects  had  purchased 
firom  the  Indians  under  the  sanction  of  treaties,  with  the  approbation 
and  formal  confirmation  of  his  highest  officers ;  and  to  conform  only 
those  grants  of  the  royal  domain,  which  had  been  made  at  the  mere 
will  of  his  governors,  for  such  consideration  only  as  they 
might  prescribe.  If  there  could  be  any  *  foundation  for  [  *  758  ] 
such  an  imputation  in  any  case,  the  history,  terms,  and  con- 
sideration for  the  present  grants  would  at  once  repel  it ;  and  when 
we  consider  that  the  United  States  accepted  of  the  cession  with  a 
knowledge  that  they  had  been  made,  as  weU  as  the  circumstances 
under  which  they  were  made,  connected  with  the  quantity  of  land 
embraced  within  them,  without  excepting  them  firom  confirmation, 
we  can  have  little  doubt  that  it  was  the  meaning  and  intention  of 
both  contracting  parties  to  the  treaty,  to  place  them  on  the  same  foot- 
ing as  the  grants  of  lands  belonging  to  the  royal  domain. 

There  is  nothing  in  the  treaty  which  authorizes  a  distinct»*m  bi* 
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tween  such  grants,  which  operate  by  their  own  force  as  a  transfer  of 
the  fall  property  in  royal  lands,  held  by  the  crown  under  cessions 
from  the  Indians ;  or  deeds  of  confirmation,  which  gave  validity  to 
grants  conveying  the  Indian  right,  in  confirming  the  transfer  by  the 
license  of  the  king  in  the  person  of  his  representative. 

The  governor  was  equally  the  lawful  authority  of  the  king  for  the 
one  purpose  as  the  other ;  though  he  had,  by  his  royal  order,  trans- 
ferred the  power  to  grant  royal  lands,  from  the  governor  to  the  intend- 
ant ;  he  had  not  affected  the  authority  of  the  former,  to  confirm 
grants  made  by  the  Indians  in  such  form  as  to  validate  the  title  con- 
veyed. Whether  this  act  of  the  governor  operated  by  way  of  confir- 
mation or  grant  is  immaterial;  it  gave  such  effect  to  the  purchase 
that  the  lands  became  the  property  of  the  purchaser,  so  that  they 
could  not  revert  to  the  crown  by  the  abandonment  of  the  Indians,  or 
any  judicial  process  known  to  the  law  of  England  or  Spain,  which  in 
substance  and  effect  were  the  same.  When  we  look,  too,  to  the  very 
remote  contingent  interest  which  the  king  could  have  to  these  lands, 
consistently  with  his  guarantee  to  the  Indians,  there  can  be  no  reason 
perceived  why  deeds  or  grants,  operating  to  confirm  in  full  property 
to  the  purchasers  from  the  Indians,  lands  thus  guaranteed  to  them, 
should  not  be  held  in  a  court  of  equity  as  valid  as  original  grants  of 
the  royal  domain. 

The  Indian  right  to  the  lands,  as  property,  was  not  merely  of  pos* 
session,  that  of  alienation  was  concomitant;  both  were  equally 
secured,  protected,  and  guaranteed  by  Great  Britain  and  Spain,  sub- 
ject only  to  ratification  and  confirmation  by  the  license, 
[  •  759  ]  charter,  or  deed  from  the  governor  representing  the  *  king. 
Such  purchases  enabled  the  Indians  to  pay  their  debts,  com- 
pensate for  their  depredations  on  the  traders  resident  among  them,  to 
provide  for  their  wants ;  while  they  were  available  to  the  purchasers 
as  payment  of  the  considerations  which,  at  their  expense,  had  been 
received  by  the  Indians.  It  would  have  been  a  violation  of  the  faith 
of  the  government  to  both,  to  encourage  traders  to  settle  in  the  prov- 
ince, to  put  themselves  and  property  in  the  power  of  the  Indians,  to 
suffer  the  latter  to  contract  debts,  and  when  willing  to  pay  them  by 
the  only  means  in  their  power,  a  cession  of  their  lands,  withhold  an 
assent  to  the  purchase,  which  by  their  laws  or  municipal  regulations 
was  necessary  to  vest  a  title.  Such  a  course  was  never  adopted  by 
Great  Britain  in  any  of  her  colonies,  nor  by  Spain  in  Louisiana  or 
Florida ;  of  this  fact  there  is  abundant  proof  in  the  record,  by  public 
documents,  and  the  testimony  of  the  highest  officers  of  the  local 
government,  the  laws,  usages,  and  customs  of  which  were  well  known 
to  the  United  States  before  the  treaty.     The  report  of  the  commis- 
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sioners  on  Opelousas  claims  was  submitted  to  the  secretary  of  the 
treasury  in  1815 ;  acted  on  and  approved  by  congress  in  1816 ;  in 
which  report  the  commissioners  state,  "that  the  right  of  the  Indians 
t©  sell  their  land  was  always  recognized  by  the  Spanish  government." 
(Record,  328.)  The  laws  made  it  necessary,  when  the  Indians  sold 
their  lands,  to  have  the  deed  presented  to  the  governor  for  confirma- 
tion. Record,  329.  The  sales  by  the  Indians  transferred  the  kind  of 
right  which  they  possessed ;  the  ratification  of  the  sale  by  the  gov- 
ernor must  be  regard  as  a  relinquishment  of  the  title  of  the  crown  to 
the  purchaser ;  (Record,  333 ;)  and  no  instance  is  known  where  per- 
mission to  sell  has  been  "refused,  (Record,  330,)  or  the  rejection  of  an 
Indian  sale."     (Record,  336.) 

In  the  present  case,  the  Indian  sale  has  been  confirmed  with  more 
than  usual  solemnity  and  publicity;  it  has  been  done  at  a  public 
council  and  convention  of  the  Indians,  conformably  to  treaties  to 
which  the  king  was  a  party,  and  which  the  United  States  adopted, 
and  the  grant  was  known  to  both  parties  to  the  treaty  of  cession. 
The  United  States  were  not  deceived  by  the  purchase,  which  they 
knew  was  subject  to  the  claim  of  the  petitioner,  or  those  from  whom 
he  purchased,  and  made  no  stipulation  which  should  put  it 
to  a  severer  test  than  *  any  other ;  and  it  was  made  to  a  [  *  760  ] 
house  which,  in  consideration  of  its  great  and  continued 
services  to  the  king  and  his  predecessor,  had  deservedly  given  them 
high  claims  as  well  on  his  justice  as  his  faith.  But  if  there  could  be 
a  doubt  that  the  evidence  in  thp  record  did  not  establish  the  fact  of 
a  royal  Ucense  or  assent  to  this  purchase  as  a  matter  of  specific  and 
judicial  belief,  it  would  be  presumed  as  a  matter  of  law  arising  from 
the  facts  and  circumstances  of  the  case,  which  are  admitted  or  un- 
questioned. 

As  heretofore  decided  by  this  court,  the  law  presumes  the  exist- 
ence in  the  provinces  of  an  officer  authorized  to  make  valid  grants, 
6  Pet.  728 ;  8  Pet,  469,  d  fortiori^  to  give  license  to  purchase  and 
to  confirm ;  and  the  treaty  designates  the  governor  of  West  Florida 
as  the  proper  officer  to  make  grants  of  Indian  lands  by  confirmation 
as  plainly  as  it  does  the  governor  of  East  Florida  to  make  original 
grants,  8  Pet.  462,  or  the  intendant  of  West  Florida  to  grant  royal 
lands.  A  direct  grant  from  the  crown  of  lands  in  a  royal  haven  may 
be  presumed  on  an  uninterrupted  possession  of  sixty  years,  2  Anst. 
614 ;  1  Dow.  Par.  Ca.  322,  323,  or  a  prescriptive  possession  of  crown 
lands  for  forty  years,  3  Dow.  Par.  Ca.  112.  An  encroachment  on  a 
royal  forest  by  a  continued  possession  of  twenty  years,  will  be  pre- 
sumed to  have  been  by  the  license  of  the  crown  or  by  a  grant,  if  no 
act  of  parliament  prohibits  it,  11  East,  67,  284,  488,  496.     On  the 
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same  principle,  after  a  long  possession  of  Indian  lands,  the  law  would 
presume  that  it  was  founded  on  an  Indian  deed  duly  confirmed,  or 
any  title  consistent  with  the  facts  and  circumstances  in  evidence, 
1  Paine  469,  470.  Any  thing  which  would  make  the  ancient  approi 
priation  good,  Cowp.  110,  if  it  could  have  had  a  lawful  foundation, 
for  whatever  may  commence  by  grant  is  good  by  prescription, 
1  Roll.  Abr.  512;  4  Mod,  55;  1  Saund,  345.  The  length  of  time 
which  brings  a  given  case  within  the  legal  presumption  of  a  grant, 
charter,  or  license,  to  validate  a  right  long  enjoyed,  is  not  definite, 
depending  on  its  peculiar  circumstances ;  in  this  case,  we  think  it 
might  be  presumed  in  less  time  than  when  the  party  rested  his  claim 
on  prescriptive  possession  alone.     There  is  every  evidence,  short  of 

the  sign-manual  or  order  of  the  king,  approving  and  confirm- 
[  •  761  ]    ing  this  grant,  and  if  that  were  wanting  to  secure  *  a  right 

of  property  to  lands  which  have  been  held  as  these  have 
been,  the  law  would  presume  that  it  once  existed,  but  was  lost  in  the 
lapse  of  time  and  change  of  governments.  The  more  especially  as 
by  the  laws  of  Spain  prescription  for  the  period  of  ten  years  has  the 
same  effect  as  twenty  by  the  principles  of  the  common  law. 

For  these  reasons  we  think  the  title  of  the  petitioner  is  valid  by  all 
the  rules  prescribed  by  the  acts  of  congress,  which  give  us  jurisdic- 
tion of  the  case. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record  &om 
the  superior  court  for  the  middle  district  of  Florida,  and  was  argued 
by  counsel ;  on  full  consideration  whereof  this  court  is  unanimously 
of  opinion,  that  the  title  of  the  petitioner  to  so  much  of  the  lands  in 
controversy  as  is  embraced  within  the  lines  and  boundaries  of  the 
tract  granted  by  the  deeds,  grants,  and  acts  of  confirmation  to  Pan- 
ton,  Leslie,  and  Co.,  in  1804  and  1806 ;  also  to  the  island  in  the  River 
Appalachicola,  ceded,  granted,  and  confirmed  to  John  Forbes,  in 
1811 ;  also  to  the  lands  and  islands  at  and  west  of  the  mouth  of  said 
river,  which  were  ceded,  granted,  and  confirmed  to  John  Forbes  and 
Co.,  in  1811,  is  valid  by  the  law  of  nations ;  the  treaty  between  the 
United  States  and  Spain,  by  which  the  territory  of  the  Floridas  was 
ceded  to  the  former ;  the  laws  and  ordinances  of  Spain,  under  whose 
government  the  title  originated ;  the  proceedings  under  said  treaty, 
and  the  acts  of  congress  relating  thereto ;  and  do  finally  order,  decree, 
determine,  and  adjudge  accordingly.  And  this  court  doth  in  like 
manner  order,  adjudge,  determine,  and  decree,  that  the  title  of  the 
petitioner  to  so  much  of  the  tract  of  land  which  lies  east  of  the  first- 
mentioned  tract,  between  the  rivers  Wakulla  and  St.  Mark's,  which 
was  conveyed  to  John  Forbes  and  Co.,  in  1811,  as  shaU  not  be  included 
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in  the  exception  hereinafter  made,  is  valid  by  the  laws,  treaty,  and 
proceedings  as  aforesaid ;  with  the  exception  of  so  much  of  the  last- 
mentioned  tract  as  includes  the  fortress  of  St.  Mark's  and  the  territory 
directly  and  immediately  adjacent  and  appurtenant  thereto,  which 
are  hereby  reserved  for  the  use  of  the  United  States.  And  it  is  fur- 
ther ordered  and  decreed,  that  the  territory  thus  described 
shall  be  *that  which  was  ceded  by  the  Indian  proprietors  [  ^762  ] 
to  the  crown  of  Spain  for  the  purpose  of  erecting  the  said 
fort,  provided  the  boundaries  of  the  said  cession  can  be  ascertained. 
K  the  boundaries  of  the  said  cession  cannot  now  be  ascertained,  then 
the  adjacent  lands  which  were  considered  and  held  by  the  Spanish 
government  or  the  commandant  of  the  post  as  annexed  to  the  fortress 
for  military  purposes,  shall  be  still  considered  as  annexed  to  it,  and 
reserved  with  it  for  the  use  of  the  United  States.  K  no  evidence  can 
aow  be  obtained  to  designate  the  extent  of  the  adjacent  lands,  which 
were  considered  as  annexed  to  St.  Mark's  as  aforesaid,  then  so  much 
land  shall  be  comprehended  in  this  exception  as,  according  to  the 
military  usage,  was  generally  attached  to  forts  in  Florida  or  the  adja- 
cent colonies.  If  no  such  military  usage  can  be  proved,  then  it  is 
ordered  and  decreed  that  a  line  shall  be  extended  from  the  point  of 
junction  between  the  rivers  St.  Mark's  and  Wakulla  to  the  middle 
of  the  River  St.  Mark's,  below  the  junction,  thence  extending  up  the 
middle  of  each  river  three  miles  in  a  direct  line,  without  computing 
the  courses  thereof;  and  that  the  territory  comprehended  within  a 
direct  line,  to  be  run  so  as  to  aonnect  the  points  of  termination  on 
each  river,  at  the  end  of  the  said  three  miles  up  each  river,  and  the 
two  lines  to  be  run  as  aforesaid,  shall  be,  and  the  same  is  hereby  de- 
clared to  be,  the  territory  reserved  as  adjacent  and  appurtenant  to 
the  fortress  of  St.  Mark's,  and  as  such  reserved  for  the  use  of  the 
United  States.  To  which  the  claim  of  the  petitioner  is  rejected; 
and  as  to  which  this  court  decree  that  the  same  is  a  part  of  the  pub- 
lic lands  of  the  United  States. 

The  decree  of  the  court  below  is  therefore  reversed  and  annulled 
in  all  matters  and  things  therein  contained,  with  the  exception  afore- 
said ;  and  this  court,  proceeding  to  render  such  decree  as  the  said 
court  ought  to  have  rendered,  do  order,  adjudge,  and  decree,  that  the 
claim  of  the  petitioner  is  valid,  and  ought  to  be  confirmed,  and  is  and 
remains  confirmed  by  the  treaty,  laws,  and  proceedings  aforesaid,  to 
all  the  lands  embraced  therein,  except  such  part  as  is  herein  above 
excepted.  And  this  court  does  further  order,  adjudge,  and  decree, 
that  the  clerk  of  this  court  certify  the  same  to  the  surveyor-general 
of  Florida,  pursuant  to  law,  with  directions  to  survey  and  lay  off  the 
lands  described  in  the  petition  of  the  ckdmant,  according  to  the 
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[  *763  ]  *  lines,  boundaries,  and  description  thereof  in  the  several 
deeds  of  cession,  grant,  and  confirmation  by  the  Indians  or 
governor  of  West  Florida  filed  as  exhibits  in  this  cause,  or  referred 
to  in  the  record  thereof,  excepting  nevertheless  such  part  of  the  tract 
granted  in  1811,  lying  east  of  the  tract  granted  in  1804  and  1806  as 
is  hereby  declared  to  be  the  territory  of  the  United  States,  pursuant 
to  the  exception  hereinbefore  mentioned,  and  to  make  return  thereof 
according  to  law  as  to  all  the  lands  comprehended  in  the  three  fiirst 
herein  mentioned  tracts.  And  as  to  the  tract  last  herein  mentioned, 
to  survey  and  in  like  manner  to  lay  off  the  same,  so  soon  as  the  ex- 
tent of  the  land  herein  excepted  and  reserved  for  the  use  of  the  United 
States  shall  be  ascertained  in  the  manner  herein  before  directed. 

And  this  court  doth  further  order,  adjudge,  and  direct,  that  the  ex- 
tent and  boundaries  of  the  land  thus  excepted  and  reserved  shall  be 
ascertained  and  determined  by  the  superior  court  of  the  middle  dis- 
trict of  Florida,  in  such  manner  and  by  such  process  as  is  prescribed 
by  the  acts  of  congress  relating  to  the  claims  of  lands  in  Florida,  and 
to  render  thereupon  such  judgment  or  decree  as  to  law  shall  apper- 
tain. 
10  P.  177, 808,  596;  11  P.  861;  12 P.  410, 488, 657;  U  P.  858;  15  P.  52;  20  H.  176. 
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ACTION, 
MoNBT  Paid. 

ADMISSION, 
Guardian  ad  litbm. 

ADVANCES, 
Lien. 

AFFIDAVIT. 
Statutes,  Construction  of,  8. 

AGREEMENT. 

1.  Where  an  agreement  was  made  by  the  plaintiff  to  transport  for  the  defendant  cer- 
tain stores,  supposed  to  amount  to  about  3,700  barrels,  and  the  plaintiff  agreed  to 
pay  therefor  Si. 50  per  barrel, — Held,  that  the  defendant  did  not  bind  himself  to 
furnish  any  specific  number  of  barrels.    Robinson  y.  Nobles  Administrators,  63. 

2.  An  agreement  to  pay  **  in  the  paper  of  the  Miami  Exporting  Company,  or  its 
equivalent,**  is  satisfied  by  a  tender  of  the  paper  of  that  company,  and  the  promisee 
can  recover  in  specie  only  its  market,  and  not  its  nominal  value.    lb. 

Partnership,  &c 

ALIEN. 
Statutes,  Construction  op,  14. 

AMENDMENT. 
E<)UiTT,  1 ;  Pleading,  8. 

ANNUITY. 
Usury,  4. 

ANSWER. 
E<)UiTT,  1 ;  Guardian  ad  Litem. 

APPEAL. 
1.  After  an  appeal  has  been  dismissed  for  informality  in  prosecuting  it,  a  party  may 
have  another  appeal  within  five  years  from  the  decree.     Yeaton  v.  Lenox,  48. 


Digitized  by  LjOOQIC 


576  INDEX. 

2.  If  an  appeal  be  not  entered  at  the  proper  term,  the  court  will  not  compel  the  appel- 
lee's counsel  to  proceed  at  the  term  when  it  is  entered.    Braum  v.  Suxmnj  151. 

8.  A  decree,  perpetually  enjoining  a  judgment  at  law,  saying  a  sum  which  remained 
to  be  ascertained  with  precision,  is  not  final,  and  an  appeal  does  not  lie  from  it. 
Braum  y.  Swann,  266. 

4.  Any  error  committed  by  the  orphans'  court  in  allowing  probate  of  a  will  must  be 
corrected  by  appeal ;  it  is  not  a  subject  for  an  original  bill  in  a  circuit  court  of  the 
United  States.     Taroer  y.  Tarver,  323. 

Interest;  Salvaob. 

APPEARANCE. 
Damages. 

ARREST. 

1.  A  party  indicted  for  a  crime,  who  has  forfeited  his  recognizance,  is  liable  to  be  ar- 
rested to  answer  to  the  indictment    Ex  parte  MUlmm,  537. 

2.  A  discharge  upon  a  habeas  corpus  does  not  protect  the  party  from  arrest  under  other 
process  for  the  same  offence.    lb. 

ASSENT. 
Executors  and  Administrators,  1. 

ASSETS. 
Executors  and  Administrators,  2. 

ASSIGNEES  AND  ASSIGNMENT. 
Assignees  are  liable  only  for  funds  receiyed  by  them,  not  for  promissory  notes  not  yet 
payable.    Field  y.  United  States,  327. 

Equity,  5 ;  Revenue  Laws,  2.  8 ;  Statutes,  Construction  of,  6. 

ATTORNEY. 

Acts  of  an  attorney  at  law  in  receiying  satisfaction  of  a  judgment  levied  on  land,  held 
binding  on  the  creditor,  upon  the  ground  of  ratification  by  him.    Ertoin  y.  Blake,  8. 

AVERMENT. 
Pleading,  3 ;  Statutes,  Construction  of,  10. 

AWARD. 

1.  An  award  made  under  a  rule  of  reference  entered  in  an  action  pending,  is  suffi- 
ciently certain,  if  it  find  that  a  sum  of  money  is  to  be  paid  in  full  for  the  damages 
and  expenses  on  account  of  the  subject-matter  of  the  suit,  though  it  do  not  in  terms 
declare  that  the  defendant  is  to  pay  the  money.    Lutz  y.  lAnthicum,  58. 

2.  An  umpire  may  be  selected  before  the  referees  haye  disagreed ;  if  he  is  a  third  re- 
feree, and  not  an  umpire,  he  must  be  so  selected  as  to  constitute  a  part  of  the  board. 
Ih. 

3.  It  is  not  necessary  that  it  should  appear  on  the  face  of  the  award  that  the  parties 
had  notice  of  the  time  and  place  of  hearing ;  prim&  facie  this  is  presumed.  If  not 
true,  a  motion  to  set  aside  the  award,  founded  on  affidayit,  is  the  regular  course.    lb, 

4.  So,  where  the  local  law  required  a  copy  of  the  award  to  be  served,  before  moving 
for  judgment,  the  record  need  not  show  that  this  was  done.    It  is  presumed.     lb. 

Judgment,  2. 
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BAIL. 

1.  The  responsibility  of  special  bail  depends  not  merely  on  the  terms  of  the  bail-plecei 
but  also  upon  the  rules  of  the  court  and  the  principles  of  law  applicable  thereto. 
Beers  y.  Haughton,  876. 

2.  Bail  is  not  definitively  fixed,  even  at  common  law,  by  a  return  of  non  est,    Ih, 

8.  If  bail  have  a  legal  right  to  a  discharge,  they  may  apply  to  the  court  to  have  exofh" 
eretur  entered,  or  may  plead  the  matter  in  bar  when  a  suit  is  brought    lb, 

4.  Where  the  principal,  if  surrendered,  would  be  entitled  to  an  immediate  and  uncon- 
ditional discharge,  the  bail  may  have  relief  without  a  surrender.    lb, 

BANK  OF  THE  UNITED  STATES. 
Exchanging  notes  of  the  Bank  of  Kentucky,  and  a  credit  at  that  bank,  for  the  note 
of  a  private  person,  is  not  dealing  .or  trading,  within  the  prohibition  in  the  charter 
of  the  Bank  of  the  United  States.    The  Bank  of  the  United  States  v.  Waggener^  896. 

BILL  OF  PARTICULAKS. 
A  bill  of  particulars,  which  apprises  the  defendants  of  the  amount  and  substantial 
ground  of  the  claim,  is  good.     I%e  Chesapeake  and  Ohio  Caned  Company  y.  Knapp^ 
476.  * 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  In  an  action  by  the  indorsee  of  a  note  against  an  accommodation  indorser,  the  maker 
is  not  a  competent  witness  to  prove  that  the  indorsee  informed  the  indorser  he  would 
incur  no  responsibility  by  putting  his  name  on  the  note.  Bank  of  the  Metropolis  r. 
Jones,  6. 

2.  Notice,  sent  by  mail,  the  next  day  after  the  dishonor  of  the  note,  is  in  due  time. 
Bank  of  Alexandria  v.  Stoann,  274. 

8.  A  note  for  $1,400,  but  having  the  figures  $1,457  in  the  margin,  was  described  in 
the  notice  to  the  indorser  as  a  note  for  $1,457 ;  the  parties  and  the  date  were  cor- 
rectly named ;  it  was  the  only  note  of  that  maker  and  indorser  in  the  bank,  which 
was  described  as  the  holder.    Held,  that  the  variance  was  not  material.    lb. 
Assignees,  &c.  ;  Baitk  of  the  United  States  ;  Law  and  Fact,  1. 

BOND. 
A  bond,  with  sureties,  to  account  for  all  advances  made  under  a  certain  contract,  does 
not  apply  to,  or  cover  advances  made  on  account  of  that  and  another  contract,  indis- 
criminately.    United  States  v.  Jones,  140. 

Courts  of  the  United  States,  14.  M5. 

BOTTOMRY. 

1.  A  bottomry  bond  may  be  good  in  part  and  bad  in  part,  and  will  be  upheld  by  a 
court  of  admiralty  to  the  extent  to  which  it  is  valid.     The  Virgin,  (yyfhius)  y.  208. 

2.  If  the  supplies  and  advances  were  necessary,  it  is  incumbent  on  the  owner  to  prove 
they  could  have  been  obtained  on  his  personal  credit    lb, 

8.  The  non-existence  of  funds,  and  the  inability  of  the  master  to  get  at  them,  are 
equally  valid  causes  for  a  bottomry.    lb, 

4.  A  bottomr}'  bond,  given  by  the  master  after  the  advances  had  all  been  made,  is 
valid,  provided  they  were  made  with  an  understanding  that  such  a  bond  would  be 
given.    lb, 

5.  If  the  master  changes  his  voyage,  without  any  participation  or  fraudulent  intent  of 
the  bottomry  lender,  the  security  is  not  thereby  invalidated.     /  b. 

6.  If  a  claimant  receives  the  vessel,  upon  a  stipulation  to  pay  into  court  its  appxaised 

VOL.  XI.  49  r^         ^ 
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value,  with  interest  and  costs,  he  cannot  insist  on  allowances  because  he  has  dis- 
charged liens  for  seamen's  wages ;  and  if  much  delay  has  intenrened,  of  whicn  he 
has  had  the  benefit,  he  must  pay  interest    lb. 
7.  A  bottomry  bond  does  not  make  the  owners,  personally,  debtors.    Ih. 

CASES  AFFIRMED. 

1.  Craig  V.  The  State  of  Missouri,  4  Pet.  410,  affirmed.  Byrne  ▼.  The  Skate  ofMissowi, 
18. 

2.  The  principles  of  the  case  of  United  States  v.  Jones,  8  P.  375,  affirmed  and  applied. 
United  States  y.  Jones,  137. 

CESTUI  QUE  TRUST. 
Executors  and  Administratobb,  1. 

CITIZEN. 
Courts  op  the  United  States,  8. 16 ;  Devise,  1 ;  Evidence,  8. 9 ;  Pleadino,  1. 

COLUMBIA,  DISTRICT  OF. 
Courts  of  the  United  States,  5 ;  Marshal. 

CONSTITUTIONAL  LAW. 

1.  An  act  of  the  legislature  of  Pennsylvania,  making  valid  deeds  of  land  which  were 
void  from  a  defective  statement  of  the  particulars  of  their  acknowledgment  by  hus- 
band and  wife,  though  retroactive,  does  not  impair  the  obligation  of  a  contract,  is 
not  an  ex  post  facto  law,  and  is  not  repugnant  to  any  provision  of  the  constitution  of 
the  United  States.     Watson  v.  Mercer,  88. 

2.  The  right  to  imprison  a  debtor  constitutes  no  part  of  the  contract,  and  a  discharge 
therefrom  does  not  impair  its  obligation.    Beers  v.  Haughton,  376. 

Corporation,  1 ;  Courts  of  the  United  States,  1. 

CONSTRUCTION. 
Public  Lands,  2.  5.  23 ;  Statutes,  Construction  of  ;  Trust,  2. 

CONTRABAND  TRADE. 

1.  To  bring  a  case  within  the  exception  in  a  policy  of  seizures  for  illicit,  or  contraband 
trade,  the  seizure  or  detention  must  be  bond  fide,  and  upon  reasonable  grounds ;  an 
act  of  lawless  violence,  or  a  seizure  under  a  mere  pretence,  is  not  within  the  excep- 
tion.    Carrington  v.  The  Merchants*  Insurance  Company,  192. 

2.  Though  the  contraband  articles  had  been  landed  in  the  progress  of  the  outward 
voyage,  yet  as  the  vessel  and  cargo  belonged  to  the  same  owners,  and  the  destination 
and  papers  were  simulated,  there  was  reasonable  cause  for  the  seizure,     lb, 

3.  Grenerally,  when  contraband  goods  have  been  landed  and  the  vessel  has  proceeded 
on  her  voyage,  neither  the  vessel  nor  the  remaining  cargo  are  liable  to  seizure ; 
aliter  if  the  destination  and  papers  are  false.    lb, 

4.  A  non-commissioned  cruiser  may  seize  for  the  benefit  of  the  government.     lb, 

6.  If  a  seizure  and  detention  be  bond  fide  for  illicit  trade,  a  sentence  of  condemnation 
or  acquittal,  or  other  regular  proceedings,  are  not  necessary  to  discharge  the  under- 
writer,   lb, 

CONTRACT. 
Where  two  contracts  were  made,  at  different  dates,  each  stipulating  for  certain  notices, 
evidence  that  notices  under  the  first  were  waived,  before  the  second  was  made,  u 
not  admissible  to  prove  a  waiver  under  the  second.     United  States  v.  Jones,  140. 
Bond;  Constitutional  Law,  1.  2;   Corporation,  1 ;   Money  Paid;    Order  : 

Specialty,  2. 
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CONVEYANCE. 

Decree  ;  Equity,  4 ;  Review. 

COPYRIGHT. 

1.  In  the  United  States,  an  author  has  no  exclusive  property  in  a  published  work  ex« 
cept  under  some  act  of  congress.  Under  the  act  of  May  31,  1790,  (1  Stats,  at 
Large,  124,)  an  author  obtains  no  such  exclusive  right,  unless  he  complies  with  the 
requirements  of  the  Sd  and  4th  sections  of  the  act,  by  giving  public  notice  in  the 
newspapers,  and  depositing  a  copy  of  the  work  in  the  department  of  state.  Wheaton 
V.  Peters,  223. 

2.  The  reporter  of  this  court  can  have  no  copyright  in  the  written  opinions  delivered 
by  the  court    lb. 

CORPORATION. 

1.  The  obligation  of  the  contracts  of  a  corporation  is  not  impaired  by  its  dissolution  — 
1.  Because  its  creditors  contracted  with  reference  to  such  a  possibility ;  2.  Because 
their  obligation  survives,  and  they  may  be  prosecuted  against  any  property  of  the 
corporation  which  has  not  passed  into  the  hands  of  bond  fide  purchasers.  MwntML 
V.  The  Potomac  Company,  102. 

2.  It  is  competent  for  a  State  to  provide  for  the  only  practicable  and  equitable  mode 
of  distributing  the  assets  of  a  dissolved  corporation  among  its  creditors,  analogous  to 
the  distribution  of  the  assets  of  a  deceased  insolvent  debtor,    lb, 

COURTS  OF  THE  UNITED  STATES. 

1.  The  court  being  composed  of  seven  judges,  and  two  of  the  seven  being  absent,  and 
four  not  being  able  to  concur  in  opinion,  and  questions  of  constitutionallaw  involved, 
a  reargument  was  directed.  Briscoe  v.  The  Commonwealth's  Bank  of  the  State  of 
Kentucky,    New  York  v.  Miln,  48, 

2.  The  courts  of  the  United  States  are  not  bound  by  the  removal  of  suits  from  a  state 
court ;  they  may  remand  them,  If  sufficient  grounds  for  their  jurisdiction  do  not 
appear.     Urtetiqui  v.  UArbtU  582. 

8.  State  laws,  propria  vigore,  cannot  affect  the  process  or  proceedings  of  the  courts  of 
the  United  States.     Beers  v.  Haughton,  876. 

4.  Under  the  act  of  May  8,  1792,  ^  2,  (1  Stats,  at  Large,  276,)  the  courts  of  the  United 
States  may,  by  their  rules,  not  only  alter  the  forms,  but  the  effect  and  operation  of 
the  process,  whether  mesne  or  final,  and  the  modes  of  proceeding  under  it  So  of 
the  Process  Act  of  May  19,  1828,  (4  Stats,  at  Large,  278.)    ^Ib. 

5.  This  court  has  jurisdiction  of  a  writ  of  error  to  the  circuit  court  of  the  United  States 
for  the  District  of  Columbia,  sued  out  by  the  plaintiffs  in  a  petition  for  freedom, 
though  the  value  of  their  freedom  to  them  is  not  susceptible  of  a  pecuniary  estimate. 
Lee  V.  Lee,  20. 

6.  If  a  judge  of  the  district  or  circuit  court  die,  his  successor  has  power  to  grant  a  new 
trial ;  if  he  refuses  a  new  trial,  from  want  of  information  as  to  the  facts,  he  must 
sign  the  judgment,  where  the  practice  of  the  court  requires  his  signature.  lA/e 
and  Fire  Insurance  Company  of  New  Yorky,  Wilson's  Heirs^  106. 

7.  The  act  of  signing  a  judgment  is  ministerial,  and  a  mandamus  was  issued  requiring 
the  judge  to  do  it     /  b. 

8.  If  a  judgment  at  law  be  recovered  in  a  circuit  court,  the  defendant  in  the  judgment 
.  may  file  a  bill  in  that  court  to  enjoin  the  judgment  against  the  representative  of  the 

plaintiff  in  the  judgment,  though  that  representative  be  a  citizen  of  the  same  State 
as  the  defendant  in  the  judgment ;  it  is  but  a  continuation,  in  substance,  of  the  ori^ 
nal  suit    Dunn  v.  Clarke,  1. 


Digitized  by  LjOOQIC 


680  INDEX. 

9.  If  otiher  parties  are  made  by  the  bill,  and  different  interests  inyolyed,  it  u,  as  ta 
them,  an  original  suit,  and  the  jurisdiction  of  the  court  must  depend  upon  their 
liability  to  be  sued  by  the  plaintiff,  as  in  other  cases.    lb. 

10.  The  district  court  of  the  United  States  for  Louisiana,  prior  to  the  act  of  May  26, 
1824,  (4  Stats,  at  Large,  62,)  was  required  to  proceed  in  equity  according  to  the 
same  principles,  rules,  and  usages  as  the  circuit  courts  of  the  United  States  adminis- 
tered ;  it  made  no  difference  whether  there  were,  or  were  not  courts  in  the  State 
administering  equity  law.     Livingston  y.  Storj/,  508. 

11.  That  act  is  broad  enough  to  have  adopted  the  equity  practice  and  modes  of  pro- 
ceeding of  the  district  courts  of  the  State,  if  there  had  been  any ;  but,  as  there  were 
none,  that  act  had  no  application  to  equity  cases.    lb. 

12.  A  circuit  court  sitting  in  one  State  cannot  order  lands  to  be  sold  by  a  commissioner, 
in  another  State,  to  satisfy  a  lien.    Boyce*8  Executors  y.  Grundy^  856. 

13.  The  circuit  court  sitting  in  Maryland  is  bound  to  take  judicial  notice  of  the  laws 
of  Louisiana.     Ounhgs  y.  HuUj  497. 

14.  Under  the  practice  of  the  district  court  of  the  United  States  for  Louisiana,  a  sum- 
mary judgment  against  a  surety  on  an  appeal  bond  is  yalid.    Hiriart  y.  Ballon,  319. 

15.  The  obligor,  becoming  a  security,  submitted  himself  to  be  goyemed  by  the  rule  of 
the  court,  and  had  no  right  to  a  trial  by  jury.    1  b. 

16.  The  citizenship  of  the  parties  was  ayerred  in  the  title  of  the  bill,  but  not  in  the  bill 
itself.    Held,  that  the  court  had  not  jurisdiction.    Jackson  y.  Ashton,  53. 

]  7.  In  Virginia  a  decree  was  made  for  the  specific  performance  of  a  parol  contract  to 
convey  lands  in  Kentucky,  then  a  part  of  Virginia,  upon  the  ground  of  performance 
by  the  complainant  —  Held,  that  this  decree  should  be  enforced  by  the  circuit  court 
in  Kentucky,  afler  the  organization  of  that  State.  Caldtoell  y.  Carrington's  Heirs, 
294. 

CopYRiOHT,  2 ;  Equity,  8.  7 ;  Mandamus,  S.  4 ;  Statutes,  Construction  of, 
1.  7;  Writ  of  Error,  1.  2. 

CREDITS. 
A  claim  for  unliquidated  damages,  or  a  claim  of  which  the  defendant  has  become  the 
equitable  owner  by  assignment,  cannot,  be  allowed-  as  credits  in  an  action  by  the 
United  States  against  a  receiyer  of  public  money ;  and  the  practice  of  the  state 
courts,  or  the  provisions  of  state  laws,  can  have  no  effect  thereon.  United  States  t, 
Robeson,  371. 

Statutes,  Construction  of,  6. 

CRUISER. 
Contraband  Trade,  4. 

DAMAGES. 
In  an  action  for  compensation  for  the  hire  of  a  steamboat,  damages  cannot  be  giyen 
for  a  time  subsequent  to  the  defendants'  appearance  in  the  action.    Bradley  y.  The 
Washington,  Alexandria,  and  Georgetown  Steam  Packet  Company,  301. 
Credits;  Interest. 

DECREE. 
A  decree  ordering  a  sale  of  land  for  the  payment  of  debts  of  a  deceased  person,  and  a 

conveyance  thereof,  without  report  to  and  approval  by  the  court,  is  erroneous.  Bank 

of  the  United  States  v.  Ritchie,  46. 
Appeal,  1.  3;  Courts  of  the  United  States,  17;  Equity,  1-3.  7;  Executors 

^  AND  Administrators,  2 ;  Guardian  at  Litem  ;  Review. 
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DEED. 

CoNSTiTUTioNAi.  Law,  1 ;  EviDSNGE,  2-4 ;  Pbbsumption. 

DEMISE. 
Tbongh  the  demise,  laid  in  an  action  of  ejectment,  is  a  fiction,  it  mnst  be  so  laid  ihati 
if  true,  the  action  would  be  supported.   Binneifs  Lessee  v.  The  Chesapeake  and  Ohio 
Canal  Company^  73. 

DEVASTAVIT. 

EXBOUTORS  AND  ADMINISTRATORS,  2. 

DEVISE. 

1.  A  devise  to  A,  ^  should  he  become  a  citizen  of  the  United  States,  or  be  otherwise 
qualified  to  hold  real  estate  before  his  death,"  is  a  good  executory  devise,  depending 
on  a  contingency  not  too  remote.    Beard  v.  Rowan,  867. 

2.  In  Maryland,  a  testator  may  charge  his  real  estate  with  the  payment  of  his  debts,  to 
make  the  manumission  of  his  slaves  effective,  without  prejudice  to  his  creditors,  and 
the  words,  "  and  afler  my  debts  and  funeral  charges  are  paid,  I  devise  as  follows," 
amount  to  such  a  charge.    Fenioick  v.  Chapman^  428. 

Trust. 

DILIGENCE. 
Law  and  Fact,  1. 

EJECTMENT. 
Demise. 

ENTRY. 
PuBuo  Lands,  1 

EQUITY. 

1.  On  a  bill  for  payment  of  a  legacy,  the  answer  of  the  administrator  with  the  will  an- 
nexed showed,  that  another  bill  had  been  filed  against  him  by  persons  claiming  as 
creditors,  or  mortgagees,  and  a  third,  by  persons  claiming  as  heirs  at  law,  and  dis- 
tributees. Held,  that  the  heirs  at  law  and  distributees  were  necessary  parties,  and 
the  decree  was  reversed,  and  the  suit  remanded,  to  enable  the  plaintiff  to  amend. 
Armstrong  v.  Lear,  25. 

2.  Where  the  bill  prayed  specific  performance  and  general  rehef,  but  made  no  special 
case  for  payment  of  a  sum  which  the  vendee  was  to  receive  on  rescission,  a  decree 
fbr  that  sum  was  refused.     Holt  v.  Rogers,  147. 

5.  The  decrees  of  the  circuit  court  in  these  cases  were  reversed  for  want  of  a  bill ; 
but  these  cases  appearing  to  have  been  conducted  in  the  confidence  that  the  plead- 
ings in  another  case  could  be  introduced  into  these  cases,  they  were  remanded  to 
the  circuit  court,  with  directions  to  allow  bills  to  be  filed,  and  to  proceed  thereon 
according  to  law.    Mandeville  v.  Burt,  90. 

4.  If  both  the  complainant  and  defendant,  in  a  bill  to  obtun  the  legal  title,  claim  under 
and  assert  the  validity  of  a  conveyance,  it  is  not  necessary  to  make  the  parties  to 
that  conveyance  parties  to  the  bill.    Boon's  Heirs  v.  Chiles,  205. 

6.  And  if  the  complainant's  equity  depends  on  the  invalidity  of  an  assignment  of  his 
equity,  if  the  defendant  is  the  sole  assignee,  and  his  assignor  parted  with  all  his  title, 
he  need  not  be  joined  as  a  defendant.    lb. 
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€.  Where  time  is  not  of  (iie  essence  of  the  contract,  specific  performance  will  not  bt 
decreed  if  there  has  been  delay  amounting  to  laches  on  the  part  of  the  complainant, 
and  especially  if  the  value  of  the  property  has  chan^d  and  new  interests  intervened. 
Holt  Y.  Rogers,  147. 

J.  Under  the  20th  rule  for  the  regulation  of  the  practice  of  the  circuit  courts  in  equity, 
the  interlocutory  order  for  taking  a  bill  for  confessedf  was  not  required  to  be  served 
before  entering  a  final  decree,  and,  c(Misequently,  the  want  of  such  service  is  not 
ground  for  a  bill  of  review.     The  Bank  of  the  United  States  v.  White ,  98. 
Appeal,  8. 4;  Courts  of  the  United  States,  10. 11. 

ERROR. 
Writ  of  Error. 

EVIDENCE. 

1.  An  instrument  of  release,  signed  by  a  number  of  his  creditors,  was  found  in  the 
possession  of  the  debtor ;  this  circumstance  is  not  conclusive ;  it  is  an  open  question, 
whether  it  was  agreed  that  it  should  not  take  effect  unless  all  signed  it,  and  thai 
some  had  refused.    Dick  v.  Balch^  12. 

2.  In  Maryland,  an  office  copy  of  a  recorded  deed  is  evidence  as  competent  as  the 
original.    lb. 

8.  Where  an  original  deed,  more  than  thirty  years  old,  was  lost,  and  the  register  swore 
he  recorded  an  instrument  which  was  attested  by  A.  J.,  justice  of  the  peace,  whose 
handwriting  he  knew,  and  believed  the  signature  to  be  the  official  signature  of  that 
person,  and  that  the  paper  produced  was  a  copy  of  that  record,  —  Held,  legal  evi- 
dence of  the  due  execution  and  of  the  contents  of  the  original  Winn  v.  Patterson^ 
516. 

4.  The  rule  that  a  copy  of  a  copy  is  not  admassible,  applies  properly  to  cases  where  the 
original  is  in  existence,  or  where  a  record  of  it  exists,  and  a  copy  of  a  copy  of  the 
record  is  offered.  But  where  a  witness  has  made  two  copies,  and  the  original  is 
lost,  and  the  first  copy  was  compared  with  the  original,  and  the  second  was  com- 
pared with  the  first  copy,  the  rede  does  not  apply.    lb, 

5.  A  judgment  in  favor  of  heirs,  against  a  purchaser  of  property  of  a  deceased  person 
from  executors,  is  not  evidence  in  an  action  by  the  purchaser  against  the  executors, 
to  recover  back  the  purchase-money,  except  to  show  a  recovery  by  paramount  tide. 
Owings  v.  Hull;  4kd7. 

6.  When  an  act  is  done  before  a  notary  in  Louisiana,  the  original  remains  with  him, 
and  a  copy,  by  him  certified,  is  admissible  in  evidence,     lb. 

7.  The  original  letters  testamentary  renuuning  in  the  office  of  the  re^ster,  a  sworn 
copy  is  evidence.    lb, 

8.  In  general,  a  passport,  granted  by  the  secretary  of  state,  is  not  evidence  in  a  court 
of  justice  that  the  person  to  whom  it  was  given  was  a  citizen  of  the  United  States. 
Urietiqui  v.  I/Arbel,  532. 

9.  A  record  oi  a  district  court  of  the  United  States,  contuning  an  affidavit  that  the 
affiant  is  an  alien,  upon  which  affidavit  the  suit  was  removed  to  and  acted  on  by 
the  district  court,  is  admissible,  against  the  affiant,  as  evidence  that  he  is  not  a 
citizen.    lb. 

Contract;  Exceptions;  Instructions,  1;  Jury;  Shipping;  Statutes,  Con- 
struction OF,  8. 18. 

EXCEPTIONS. 
If  a  case  is  not  tried  by  a  jury,  the  admission  of  evidence  is  not  the  subject  of  a  bill 
of  exceptions.     Field  v.  United  States,  327. 

Jury. 
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EXECUTION. 
Mabshal. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  An  executor  purchased  property  belonging  to  the  estate  of  tihe  deceased,  and  con- 
fessed a  judgment  in  favor  of  two  strangers,  intending  to  have  them  hold  it  in  trust 
for  those  entitled  to  the  purchase-money ;  who  afterwards  assented  to  the  arrange- 
ment. Heldj  that  it  was  not  fraudulent  and  void  as  against  creditors.  Bank  of 
Georgia  v.  HigginhoUom,  277. 

2.  If  it  appear  that  an  administrator  has  received  assets,  and  no  devastavit  is  averred, 
the  decree  should  be  against  him  in  his  representative  character,  to  be  levied  out  of 
such  assets ;  and  if  they  should  not  be  found,  then  out  of  his  proper  goods.  Boyc^s 
Executors  v.  Grundy^  356. 

8.  An  order  of  the  orphans'  court,  empowering  an  executor  to  sell  the  personal  estate 
of  a  testator,  does  not  enable  him  to  sell  slaves  manimutted  by  the  will,  if  the  real 
estate  is  sufficient  to  pay  the  debts.    Fentoick  v.  Chapman,  428. 

EviDBNCB,  5 ;  ScutE  Facias  ;  Statutes,  Construction  of,  16. 

EX  POST  FACTO. 
Constitutional  Law,  1. 

FLORIDA. 
Public  Lands,  S-11.  15-17 ;  Statutes,  Construction  of,  10. 

FOREIGN  JUDGMENT. 
An  adjudication  of  a  Spanish  tribunal  made  after  the  cession  of  Louisiana  to  the 
United  States,  but  before  possession  taken,  between  private  parties,  is  valid.    Keene 
v.  M'Donoughy  110. 

FRAUD. 
An  act  which  is  merely  colorable,  and  done  in  fraud  of  a  law,  cannot  enable  a  party  to 
daim  its  protection.    Lee  v.  Lee,  20. 
Executors  and  Administrators,  1 ;  Statutes,  Construction  of,  8. 

FRAUDULENT  CONVEYANCE. 
If  a  grantor  make  a  fraudulent  conveyance  to  an  innocent  grantee,  who  enters  and 
slaims  under  it  in  fee,  the  statute  of  limitations  runs  in  his  &vor.     Gregg  v.  Sayre's 
Lessee,  82. 

GRANTOR  AND  GRANTEE. 
Fraudulent  Conyetance. 

GUARDIAN  AD  LITEM. 
[t  is  error  to  make  a  decree,  upon  admissions  in  an  unsworn  answer  of  a  guardian  ad 
litem.    Bank  of  the  United  States  v.  Ritchie,  46. 

Infants. 

HABEAS  CORPUS* 
Arrest,  2. 

HANDWRITING. 
Evidence,  8.  4. 
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IMPRISONMENT  FOR  DEBT. 
Constitutional  Law,  2. 

DfPROYEMENTS. 

LiKN. 

INDIAN  BOUNDARY. 
Public  Lands,  14. 

INDIAN  TITLES. 
PuBLio  Lands,  16-17. 

INDICTMENT. 
Abrest,  1.  2 ;  Pleading,  9. 

INFANTS. 
The  duty  of  watching  over  the  interests  of  infant  defendants,  devolves,  in  a  consider- 
able degree,  on  the  court ;  and  it  is  a  mark  of  inexcusable  inattention  to  appoint  a 
guardian  ad  litem  on  the  motion  of  the  opposite  counsel,  without  bringing  the  minors 
into  court,  or  issuing  a  commission  for  tlie  purpose  of  making  inquiry  as  to  the  ap- 
pointment Bank  of  the  United  States  v.  Ritchie^  46. 
Guardian  ad  Litsic. 

INJUNCTION. 
Courts  of  the  United  States,  8 ;  Statutes,  Construction  of,  7. 

INQUIRY. 
Notice. 

INSOLVENT. 
Revenue  Laws,  2.  8 ;  Statutes,  Construction  of,  6. 

INSTRUCTIONS. 

1.  Where  there  is  no  evidence  tending  to  support  an  issue,  the  court  are  bound  so 
to  instruct  the  jurj  when  requested ;  but  they  cannot  legally  give  any  instruction 
which  shall  take  from  the  jury  the  right  of  weighing  the  evidence.  Greenleaf  v. 
Birth,  860. 

2.  It  is  the  duty  of  a  party  asking  an  instruction  to  use  language  having  a  definite 
legal  meaning.     Winn  v.  Patterson,  516. 

Jury;  Writ  of  Error,  5;  Statutes,  Construction  of,  18 

INSURANCE. 

1.  Several  different  underwriters,  having  claims  to  a  return  of  moneys  by  them  sever- 
ally paid,  on  account  of  a  loss,  cannot  unite  in  one  bill.     Yeaton  v.  Lenox,  48. 

2.  A  letter  was  written  by  a  merchant  in  New  York,  to  his  correspondent  in  Boston, 
ordering  insurance  on  a  ship  belonging  to,  and  then  in  the  port  of  New  York.  Tlie 
letter  contained  a  representation  that  the  ship  was  ^^  coppered."  Held,  that  this 
must  be  construed  with  reference  to  the  New  York  meaning  of  the  terms  **  a  cop- 
pered ship."    HazarcTs  Administrator  v.  New  England  Marine  Insurance  Co,  215. 

8.  If  worms  ordinarily  assail  and  injure  vessels,  in  the  voyage  insured,  a  loes  by  them 
18  not  within  the  policy.    lb. 
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4.  If  a  yessel  takes  the  ground,  and  is  injured,  and  so  exposed  to  worms,  by  which  she 
is  destroyed,  her  destruction  is  attributable,  not  to  her  injury  by  stranding,  but  to 
worms,  provided  the  master  had  opportunity  to  repair  the  injury  from  stranding. 
BazartTs  Administrators  v.  Marine  Insurance  Company ,  216. 
CoNTBABAin>  Trade,  1-8.  6. 

INTENT. 

When  the  intent  with  which  an  act  was  done  is  material,  the  jury  must  pass  on  it 
Lee  T.  LeCf  20. 

Trust,  2 ;  Usury,  1.  8. 4. 

INTEREST. 

Interest  or  damages  cannot  be  given  by  a  circuit  court  in  execunon  of  a  mandate, 
where  the  same  had  not  been  decreed  by  this  court,  on  the  appeal.  Boyce's  Execth 
tors  V.  Grundy,  356. 

JUDGMENT. 

1.  The  proper  judgment  for  the  defendant  on  a  plea  of  the  -statute  of  limitations,  is, 
that  the  plaintiff  take  nothing  by  his  writ  Bank  of  the  United  States  v.  DonnaUy, 
127. 

2.  An  award  of  a  writ  of  restitution  in  an  action  of  ejectment  in  Kentucky,  is  not  a 
final  judgment  in  an  action  on  which  error  Ues.  Smith's  Lessee  v.  Trabue's  Heirs, 
267. 

Attornbt;  Courts  op  the  United  States, 8;  Evii>bnce,6;  Scire  Facias; 

Writ  of  Error,  1.  8. 

JURISDICTION. 

Courts  of  the  United  States,  2. 5. 9. 16 ;  Pleading,  1 ;  Salvage;  Statutes, 
Construction  of,  1. 12. 18. 

JURY. 

A  prayer  that  the  jury  may  be  instructed  "  that  it  is  competent  for  them  to  infer  from 
tiie  evidence,  ftc.,**  is  ambiguous  and  improper.     United  States  v.  Jones,  140. 

Courts  OF  the  United  States,  15;  Exceptions;  Instructions,  1;  Intent; 
Writ  of  Error,  5 ;  Statutes,  Construction  of,  18. 

KENTUCKY. 
Courts  of  the  United  States,  17;  Judgment,  2;  Public  Lands,  1« 

LACHES. 
E<)uiTT,  6 ;  Mortgage. 

LAPSE  OF  TIME. 
Presukption  ;  Statutes,  Construction  of,  9. 

LAW  AND  PACT. 

1.  When  the  facts  are  ascertained,  what  constitutes  due  diligence  in  giving  notice  to 
an  indorser,  is  a  question  of  law.    Bank  of  Alexandria  v.  Swann,  274. 

2.  Upon  a  statement  of  facts,  the  court  cannot  infer  a  substantive  fact,  not  agreed, 
though  a  jury  might  be  warranted,  under  the  circumstances,  in  finding  that  &ct 
Binney's  Lessee  v.  The  Chesapeake  and  Ohio  Canal  Co.  78. 

Instructions;  Shipping.  ^  . 
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LEGACY. 

£<)UITY,   1. 

LETTERS  TESTAMENTARY. 
Evidence,  7. 

LIEN. 
The  complainant,  at  the  instance  of  his  father-in-law,  having  entered  into  possession  of 
a  messuage  belonging  to  the  former,  under  a  belief  that  it  would  be  conveyed  to  him 
or  his  wife,  and  having  expended  a  large  sum  in  improvements,  upon  the  faith  of 
that  understanding,  but  the  contract  being  too  uncertain  to  be  specifically  executed, — 
Hdd,  that  he  had  an  equitable  lien  on  the  messuage  for  his  advances,  as  against 
creditors  of  the  &thei^in-law,  who  had  died  insolvent  Kin^s  Heirs  y.  Thompson^ 
331. 

Courts  of  the  United  States,  12;  Revenue  Laws,  3. 

LIMITATIONS. 

1.  If  the  statute  of  limitations  is  pleaded  to  a  bill,  the  plaintiiT  cannot  rely  on  the  ex- 
ception of  non-residence,  if  the  fact  be  not  averred  in  the  bill.   Piatt  v.  Vattier,  404. 

2.  Though  the  statute  of  limitations  be  not  pleaded,  thirty  years  adverse  possession, 
and  acquiescence  therein  by  the  pUintiff  and  those  under  whom  he  claims,  afford  a 
complete  bar  in  equity,    lb, 

Fbaudulent  Conveyance  ;  Judgment,  1 ;  Scirie  Facias  ;  Specialty,  2. 

LOCAL  LAW. 
Award,  4. 

LOUISIANA. 

Courts  of  the  United  States,  18.  14 ;  Evidence,  6.  7 ;  Foreign  Judgment  ; 

Pleading,  1 ;  Public  Lands,  12.  13.  18-22 ;  Treaty. 

MANDAMUS. 

1.  A  mandamus  cannot  be  used  to  control  the  discretion  of  an  inferior  court  as  to  the 
proceedings  intermediate  between  the  institution  of  a  suit  and  its  trial,  and  if  the 
jidge  acts  oppressively,  this  is  not  the  tribunal  to  which  to  apply.  Bradstreet  v. 
Huntington^  222. 

2.  Motion  for  a  rule  to  show  cause  why  a  mandamus  should  not  issue  to  order  a  judg^ 
ment  to  be  entered  on  a  verdict,  refused ;  it  appearing  that  a  motion  for  a  new  trial 
was  under  advisement    lb. 

8.  If  the  district  judge  and  the  adverse  party  will  waive  a  preliminary  rule  to  show 
cause,  and  agree  to  proceed  at  once  to  a  hearing  of  a  motion  for  a  mandamus,  the 
court  will  hear  the  motion  and  grant  or  refuse  the  writ.  The  Life  and  Fire  Insure 
ance  Company  of  New  York  v.  Adorns,  484. 

4.  A  writ  of  mandamus  ordering  the  district  court  to  render  a  judgment,  not  according 
to  its  views  of  the  merits,  but  according  to  the  views  of  this  court,  or  to  compel  the 
marshal  to  execute  a  judgment  upon  property,  the  title  to  which  was  in  dispute,  re* 
fused.    lb. 

Courts  of  the  United  States,  7. 

MARKET  VALUE. 
Agreement,  2 ;  Usury,  1.  2. 
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MARSHAL. 

Under  the  law  of  Maryland,  in  force  in  the  county  of  Washington,  in  the  District  of 
Columbia,  the  marshal  is  entitled  to  poundage  on  an  execution  in  &vor  of  the 
United  States ;  and  if  the  latter  discharge  their  debtor  from  imprisonment,  they  are 
justly  liable  to  pay  the  poundage.     United  States  v.  Ringgold,  58. 

MARYLAND. 

COUBTS   OF   THE   UNITED    StATBS,    IS;    DeVISE,   2;    EVIDENCE,    2*  MARSHAL « 

Pleading,  1 ;  Statutes,  Construction  of,  11.  12. 

MONEY  PAID. 

An  action  for  money  paid  will  lie  upon  a  special  contract  by  which  the  plaintiffs,  at 
the  request  of  the  defendants,  detained  their  laborers  and  paid  them  wages,  while 
waiting  for  materials  which  the  defendants  were  to  furnish.  Chesapeake  and  Ohio 
Canal  Company  y.  Ehapp,  476. 

MORTGAGE. 
If  a  mortgage  is  duly  recorded,  it  is  not  laches  for  the  mortgagee  to  be  silent  concern- 
ing it ;  and  he  is  not  thereby  precluded  from  asserting  it  against  a  purchaser  without 
actual  notice.    Dick  y.  BaJLch,  12. 

NEW  TRIAL. 
Courts  of  the  United  States,  6;  Mandamus,  2. 

NORTH  CAROLINA. 
Statutes,  Construction  of,  9. 

NOTARY. 
Evidence,  6 

NOTICE. 
A  defence  of  bond,  fide  purchase,  &c.,  held  bad,  because  the  purchasers  had  sufficient 

notice  to  put  them  on  inquiry.     Caldwell  v.  Carrington's  Heirs,  294. 
Award,  8 ;  Bills  of  Exchange,  &c.  2.  8 ;  Contract  ;  Courts  of  the  United 
States,  18 ;  Law  and  Fact,  1 ;  Mortoaob  ;  Revenue  Laws,  2. 

.     ORDER. 

An  order  to  receive  from  the  secretary  at  war  any  balance  due  under  a  certain  con- 
tract does  not  authorize  a  payment  of  what  is  not  due ;  and  if  paid,  the  person  giv* 
ing  the  order  is  not  liable  to  refund.     United  States  v.  Jones,  187. 
Writ  of  Error,  1. 

ORIGINAL  AND  COPY. 
Evidence,  2.  8.  6-7 ;  Statutes,  Construction  of,  2.  8. 

ORPHANS'  COURT. 
Appeal,  4;  Executors  and  Administrators,  8. 

PARTIES. 
Courts  of  the  United  States,  9 ;  Equity,  1.  4.  5 ;  Pleading,  8 ;  Writ  of 

Error,  4. 
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PARTNERSHIP  AND  PARTNER. 

A  stipulation  in  articles  of  copartnership,  that  each  partner  is  to  bear  his  own  expenses, 
does  not  apply  to  extra  expenses  of  travelling,  &c.,  while  engaged  in  the  basinoss  of 
the  firm.     WUhers  v.  Withers,  128. 

Statutes,  Constbuotion  of,  6. 

PASSPORT. 

EVIDENCK,  8. 

PAYMENT. 
Obdeb. 

PLEADING. 

1.  An  aTcrment  that  the  plaintiff  is  a  citizen  of  Maryland,  and  the  defendant  a  citizen 
or  resident  of  Louisiana,  is  not  sufficient  to  show  that  the  court  has  jurisdiction,  and 
the  defect  is  not  cured  by  the  plea  that  both  the  plaintiff  and  defendant  are  citixena 
of  Louisiana.    Brown  y,  Keene^  ^\, 

2.  A  plea  that  the  same  bank-bill  which  the  defendant  is  indicted  for  passing  was  given 
m  evidence  under  a  former  indictment,  and  the  defendant  was  then  acquitted,  is 
bad ;  it  does  not  show  the  former  indictment  was  for  the  same  offence.  United 
States  y,  Itandenbusk,  105. 

8.  In  a  bill  for  an  account  and  distribution  of  the  property  of  a  testator,  one  question 
being  what  was  the  meaning  of  the  words  **  heir  at  law,"  it  is  necessary  to  aver 
where  the  testator's  domicile  was  at  the  times  when  he  made  the  will  and  when  he 
died;  and  as  there  was  no  such  averment,  the  cause  was  remanded  to  the  circuit 
court,  with  directions  to  allow  an  amendment  to  that  effect,  and  also  to  let  in  new 
parties.    Harrison  v.  Nixon,  442. 

Coubts  op  the  United  States,  16;  Equity,  8-5;  Limitatioks;  Statutes, 
Construction  op,  10 ;  Writ  op  Ebbob,  4. 

PRACTICE. 

Appeal,  2;  Courts  op  the  United  States;  Credits;  Equity,  8-7;  Instruc- 
tions ;  Mandamus,  1-8 ;  Wbit  op  Ebbob,  2.  5. 

PRESUMPTION. 
After  the  lapse  of  thirty  years,  the  witnesses  to  a  deed  are  presumed  to  be  dead. 
Winn  V.  Patterson,  516. 

AWABD,  3.  4. 

PRINCIPAL  AND  AGENT. 

An  authority  to  an  agent  to  sell  property  does  not  empower  lam  to  depart  from  the 
law  in  making  the  tatle,  and  if  he  does  so,  and  the  title  fails  for  that  cause,  the  prin- 
cipal is  not  liable  to  refund  the  purchase-money.     Owings  v.  Hull,  497. 
Attobney;  Specialty,  1. 

PRIORITY  OF  THE  UNITED  STATEa 
Revenue  Laws,  2 ;  Statutes,  Constbuction  op,  6. 

PROBATE. 
Appeal,  4. 
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PUBLIC  LANDS. 

1.  To  constitute  a  valid  entry  of  land  in  Kentucky,  some,  one  or  more  leading  calli 
must  be  notorious,  so  that  an  inquirer,  hy  reasonable  diligence,  may  find  the  land, 
and  if  the  leading  call  is  uncertain,  and  the  entry  supplies  no  means  of  controlling  it 
or  rendering  it  certain,  the  entry  b  void.     GametCs  Heirs  v.  Jenkins,  28. 

2.  The  recital  of  a  royal  order,  in  a  Spanish  grant,  which  does  not  authorize  the  grant, 
does  not  necessarily  show  that  the  grant  was  made  without  authority.  United  States 
▼.  Clarke,  161.  ' 

8.  From  the  year  1774,  the  governor  of  East  Florida  had  power  to  grant  lands,  with* 
out  being  specially  restricted  as  to  quantity.    lb. 

4.  His  order  of  survey,  made  after  January  24,  1819,  was  made  void  by  the  treaty.  lb, 

5.  The  court  held  the  following  to  be  a  grant  of  land,  by  the  Spanish  governor  of  East 
Florida :  "Xicense  to  construct  a  water  saw-mill,  on  the  creek  known  by  the  name 
of  Pottsburg,  bounded  by  the  lands  of  Strawberry  Hill,  and  this  tract  not  being 
sufficient,  I  grant  him  the  equivalent  quantity  in  Cedar  Swamp,  about  a  mile  east 
of  M'Queen's  Mill,  but  with  the  precise  condition  that,  as  long  as  he  does  not  erect 
said  machinery,  this  grant  will  be  considered  null  and  without  value  or  effect,  until 
that  event  takes  place ;  and  then,  in  order  that  he  may  not  receive  any  prejudice 
from  the  expensive  expenditures  which  he  is  preparing,  he  will  have  the  faculty  of 
using  the  pines  and  other  trees  comprehended  in  the  square  of  five  miles,  or  the 
equivalent  thereof,  which  five  miles  are  granted  to  him  in  the  mentioned  place,  the 
avails  of  which  he  will  enjoy  without  any  defalcation  whatever."  But  refused  to 
confirm  the  title  to  so  much  as  was  included  in  a  survey  which  embraced  a  greater 
quantity  than  was  granted.     United  States  v.  Richard,  176. 

6.  Confirmation  of  a  grant  made  by  the  Spanish  Governor  of  East  Florida.  United 
States  V.  Huertas,  180.  United  States  v.  Gomez,  181.  United  States  v.  Fleming's 
Heirs,  181.     United  States  v.  Younge,  185.     United  States  v.  Hernandez,  186. 

7.  Confirmation  of  a  grant  of  land  made  by  the  British  governor  of  Florida,  and  con- 
firmed  by  the  Spanish  authorities.  United  States  v.  Fatio^s  and  HaUowes's  Heirs,  190 
United  States  v.  Gibson  and  Fatio*s  Heirs,  191. 

8.  The  survey  not  conforming,  in  part,  to  the  grants,  the  decree  for  that  part  was  re 
versed.     United  States  v.  Levi,  182. 

9.  The  survey  not  being  wholly  within  the  grant,  decree  for  so  much  reversed.  United 
States  V.  Huertas,  187. 

10.  Decree  of  the  district  court  of  Florida  confirmed  so  far  as  the  survey  was  within 
the  grant  made  by  the  Spanish  authorities.     United  States  v.  Huertas,  822. 

11.  The  validity  of  concessions  of  land  conditional,  as  well  as  absolute,  made  by  the  au- 
thorities of  Spain,  in  East  Florida,  is  expressly  recognized  in  the  treaty  (8  Stats,  at 
Large,  252,)  of  cession,  and  in  several  acts  of  congress.    United  States  v.  Clarke,  320. 

12.  In  Louisiana,  after  the  power  to  grant  lands  was  transferred  from  the  military  gov- 
ernor to  the  intendaut-general,  in  1798,  the  commanders  of  posts  were  sub-delegates, 
and  their  power  to  make  orders  of  survey,  and  thus  to  make  incipient  titles  capable 
of  being  perfected  into  complete  titles,  was  not  affected.  Chouteau*s  Heirs  v. 
United  States,  S12. 

1 8.  Such  an  incipient  title,  followed  by  a  survey,  was  property  protected  by  the  treaty,  lb. 

14.  A  grant  from  a  State,  of  land  lying  partly  within  the  Indian  boundary',  and  for 
that  cause  invalid  as  to  that  part  of  the  land,  may  be  valid  as  to  the  residue,  even 
though  it  was  extended  over  the  Indian  boundary,  by  means  of  deception  practised 
on  the  officer  making  the  grant     Winn  v.  Patterson,  516. 

15.  A  title  to  lands  in  Florida,  obtained  from  various  tribes  of  Indians,  and  confirmed 
by  the  local  authorities  of  Spain,  held  valid  as  against  the  United  States.  Mitchel 
V.  United  States,  589. 

VOL.  XI.  60  r^        T 
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16  The  Indian  title  to  their  lands  in  Florida,  and  the  rights  and  practices  of  the 
crown  of  Spain  in  reference  thereto,  examined.    lb, 

1 7.  The  effect  of  the  treaty  of  cession,  upon  the  titles  to  lands  in  Florida,  declared.  lb. 

18.  A  patent  from  the  United  States  does  not  affect  a  preexisting  title  in  a  third  person. 
City  of  New  (Means  t.  De  Armas  and  CucuUu,  883. 

19.  In  Louisiana,  down  to  1798,  while  the  power  to  grant  lands  was  vested  in  the 
military  governor  of  the  province,  the  commandants  of  posts  were  employed  to  make 
the  original  concession  an^  order  of  survey,  and  to  put  the  applicant  in  possession. 
Delassus  v.  UniJLed  States,  808. 

20.  A  grant  or  concession  made  by  that  officer  who  is  authorized  to  make  it,  is  pre- 
sumed to  be  conformable  to  his  powers.    lb, 

21.  The  regulations  of  O'Reilly  were  intended  for  the  government  of  subordinate 
officers,  not  to  control  the  power  of  the  governor.    lb, 

22.  An  inchoate  title  to  land  is  a  right  of  property  protected  by  the  treaty  for  the  ces- 
sion of  Louisiana.    lb. 

28.  Lead  mines  are  not  excepted  in  the  act  of  May  26, 1824,  (4  Stats,  at  Laige,  52,) 
as  to  confirmations  of  French  and  Spanish  titles.    lb, 

24.  The  fact  that  the  applicant  for  land  in  Louisiana,  while  under  the  Spanish  govern- 
ment, possessed  the  requisite  amount  of  propert}'  to  entitle  him  to  the  land  he  solic- 
ited, was  decided  upon  by  the  officer  who  granted  the  applicaticm,  and  need  not  be 
proved  on  a  petition  for  confirmation  of  the  title.  Chouteai^s  Heirs  v.  United  States,  816. 

%b.  The  8th  regulation  of  O'Beilly  did  not  prohibit  different  grants  to  one  individual, 
amounting  to  more  than  one  league  square,  but  that  no  grant  shall  exceed  one 
league.    lb. 

Judgment,  2;  Statutes,  Gonstbuotion  or,  10. 

PURCHASER. 
Evidence,  5. 

RATIFICATION. 
Attorney. 

RECOGNIZANCE. 

Arrest,  1. 

RECORD. 
Award,  4 ;  Evidence,  2-4.  6.  7.  9. 

REFERENCE  AND  REFEREE. 
Award,  1.  2. 

REGISTRY. 
Evidence,  2.  4.  7 ;  Mortgage. 

REHEARING. 
Courts  of  the  United  States,  1. 

RELEASE. 
Evidence,  k 

REMEDY. 
Constitutional  Law,  2. 

REMOVAL  OF  SUITS. 
Courts  of  the  United  States,  % 
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.  EEPORTERS. 
Copyright,  2. 

REPRESENTATION. 
Insurance,  2. 

REVENUE  LAWS. 

1.  Under  the  65th  section  of  the  Collection  Act,  of  1799,  (1  Stats,  at  Large,  676,)  the 
court  is  not  forbidden  to  grant  to  the  defendant  such  delay  as  may  be  necessary  to 
obtain  evidence,  where  there  is  a  real  defence.     United  States  v.  Phelps^  264. 

2.  Under  the  65th  section  of  the  Collection  Act  of  March  2,  1799,  (1  Stats,  at  Large, 
676,)  if  the  assignees  of  an  insolvent  debtor  have  notice  of  a  claim  of  the  United 
States,  they  are  not  protected  by  an  order  of  a  stale  court  to  distribute  the  funds  to 
other  creditors.     Field  v.  United  States^   827. 

8.  If  any  of  the  property  comes  to  their  hands  subject  to  liens,  they  must  be  satisfied 
out  of  that  property,  not  out  of  the  general  fund.    1  b. 

Statutes,  Construction  op,  18. 

REVIEW. 
On  a  bill  of  review,  the  court  has  power  to  set  aside  a  conveyance  executed  under  the 
original  decree.    Bank  of  the  United  States  v.  Ritchie,  46. 

Equity,  7. 

SALVAGE. 

ft 

In  a  salvage  case,  each  several  claimant  has  a  distinct  interest  and  a  several  right  of 
appeal ;  the  matter  in  controversy  between  him  and  the  libellants  is  not  the  whole 
salvage  compensation,  but  so  much  of  it  as  is  chargeable  on  his  property ;  if  the 
latter  do  not  amount  to  $2,000,  the  libellants  cannot  appeal  to  this  court.  Stratlon 
v.  Jarins,  8. 

SCIRE  FACIAS. 
Under  the  law  of  Virginia,  a  scire  facias  against  the  executor  of  the  judgment  debtor, 
and  an  execution  by  virtue  thereof,  do  not  bring  the  case  within  the  exception  in 
the  statute  of  limitations  of  judgments  on  which  executions  have  issued.    Deneale  v. 
Stump's  Executors,  202. 

SEIZURE. 
Contraband  Trade. 

SET-OFF. 
i£  the  United  States  bring  an  action  for  money  had  and  received  against  one  who  lias 
a  legal  claim  for  services  rendered,  he  may  set  off  this  claim.     United  States  v 
Ringgold,  58. 

SHIPPING. 
A  question  of  fact  as  to  ownership  of  a  vessel.     United  States  v.  The  Brig  Burdett^ 
524. 

SIGNING  JUDGMENT. 
Courts  op  the  United  States,  6.  7. 

SLAVES  AND  SLAVERY. 

Courts  of  the  United  States,  5 ;  Devise,  2 ;  Executors  and  Administra* 

tors,  8;  Statutes,  Construction  OF,  16, 
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SPECIALTY. 

1.  If  a  sealed  instrument  be  executed  by  *^  J.  L.,  agent  for  J.  M.,"  J.  L.  is  bound  per- 
sonally.   Luiz  V.  lAnthicum,  58. 

2.  To  come  within  the  exception  of  contracts  by  '*  specialty  **  in  the  statute  of  limitationa 
of  Virginia,  it  must  appear  that  the  instrument  is  recognized  as  a  specialty  by  the 
law  of  that  State ;  it  is  not  enough  that  it  is  treated  as  a  specialty  by  the  law  of  the 
place  where  it  was  made.    Bank  of  the  United  States  v.  DonnaUy,  127. 

SPECIFIC  PERFORMANCE. 
Courts  of  the  United  States,  17;  Equity,  2. 

STATES,  POWER  OF. 
Corporation,  2;  Credits. 

STATUTES  OF  THE  U.  S.  REFERRED  TO  IN  TfflS  VOLUME. 
1789,  September  24,  Judiciary.    1  Stats,  at  Large,  78. 

Smith's  Lessee  v.  Trabue's  Heirs 267 

8.  28,  p.  85 Boyce's  Executors  v.  Grundy 866 

8S.  22.  28.  24, pp.  84.  85 •  •  •  -Livingston  v.  Story 508 

Harrison  v,  Nixon 442 

8.  25,  p.  85 Byrne  v,  Missouri 18 

Watson  V,  Mercer 88 

Brown  v,  Keene 41 

Davis  V.  Packard 113 

New  Orleans  v.  De  Armas 888 

1789,  September  29,  Process  in  Courts  of  the  United  States.     1  Stats,  at  Lai^,  98. 

Beers  v.  Hanghton 876 

Harrison  v,  Nixon 442 

Livingston  v.  Story 508 

1790,  April  SO,  Crimes  agidnst  the  United  States.    1  Stats,  at  Large,  112. 
8. 18,  p.  116 United  States  v.  Bailey 841 

1790,  May  26,  Authentication  of  Records,  &c    1  Stats,  at  Large,  122. 

Owings  v.  Hull • 497 

Urtetiqui  v.  D'Arbel 682 

V 

1790,  May  81,  Encouragement  of  Learning.     I  Stat  at  Large,  124. 

SB.  1.  2.  8.  4 Wheaton  v,  Peters 228 

1792,  May  8,  Process  in  Courts  of  United  States.     1  Stats,  at  Large,  275. 

Harrison  v,  Nixon 442 

Livingston  v.  Story 508 

B.  8, p.  276 Beers  v,  Haughton 876 

1798,  February  28,  Invalid  Pensions.     1  Stats,  at  Large,  824. 

United  States  v.  Bailey 841 

1797,  March  8,  Settlement  of  Accounts  with  United  States.    1  Stats,  at  Laige,  518. 
1.  2,  p.  513  • ; United  States  v.  Jones 188 


• 
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f.  5,  p.  515 United  States  v.  Hack 96 

1799,  Duties.     1  Stats,  at  Large,  627. 

B.  65,  p.  676 United  States  v.  Hack 96 

"  "      17.  Phelps 264 

Field  V.  United  States 827 

f.  67,  p.  677 United  States  v.  112  Casks  of  Sugar 99 

1800,  April  4,  Bankruptcy.    2  Stats,  at  Large,  19. 

Beers  v,  Haughton 87 

1801,  February  27,  District  of  Columbia.    2  Stats,  at  Large,  108. 

Lee  V,  Lee 20 

B.  9,  p.  106 United  States  v.  Ringgold 58 

1802,  April  29,  Judiciary.     2  Stats,  at  Large,  156. 
B.  6,  p.  159 United  States  v.  Bailey 864 

1802,  April  29,  Encouragement  of  Learning.    2  Stats,  at  Large,  171. 

Wheaton  v,  Peters 228 

808,  March  8,  Pensions.    2  Stats,  at  Large,  242. 

United  States  v.  Bailey 841 

1808,  March  8,  Judiciary.     2.  Stats  at  Large,  244. 

Stratton  r.  Jarvia 8 

1804,  March  26,  Government  of  Louisiana.    2  Stats,  at  Large,  288. 

Livingston  i;.  Story 508 

1806,  April  10,  Pensions.    2  Stats,  at  Large,  876. 

United  States  r.  Bailey 841 

1807,  March  8,  Expense  of  Administering  Justice  in  District  of  Columbia.    2  Stats. 
•  at  Large,  480. 

United  States  v,  Ringgold 68 

1812,  April  8,  Admission  of  Louisiana  into  the  Union.    2  Stats,  at  Large,  701. 

New  Orleans  v.  D* Armas 888 

Livingston  v.  Story 608 

1812,  June  24,  Laws  in  District  of  Columbia.     2  Stats,  at  Large,  755. 
B.  9,  p.  767 Lee  v.  Lee 20 

1816,  April  2,  Appeals  from  Circuit  Court,  District  of  Columbia.    3  Stats,  at  Large,  261. 

Lee  V.  Lee 20 

United  States  v.  Ringgold 68 

1816,  April  10,  Bank  of  the  United  States.    8  Stats,  at  Large,  266. 
B.  11,  a.  9,  p.  272 Bank  of  the  United  States  ».  Waggener 894 

1817,  March  8,  Relief  of  Imprisoned  Debtors  of  United  States.    8  Stats,  at  Large,  899. 

United  States  v,  Ringgold 68 
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1818,  March  18,  Pensions.    8  Stats,  at  Laige,  845. 

United  States  v.  Bailey 841 

1820,  May  1,  Pennons.    8  Stats,  at  Large,  669 

United  States  ».  Bailey 841 

1820,  May  11,  Louisiana  Land  Claims.    8  Stats,  at  Large,  578. 

City  of  New  Orleans  v,  D' Armas  888 

1820,  May  15,  Treasury  Department.    8  Stats,  at  Large,  692. 
SB.  8.  4,  p.  694 United  States  r.  Nourse 268 

1821,  March  8,  Execution  of  Spanish  Treaty.    8  Stats,  at  Large,  687. 

Mitchel  t;.  United  States 589 

1822,  March  80,  Government  of  Florida.    8  Stats,  at  Large,  654. 
8. 10,  p.  668 Mitchel  v.  United  States 588 

1822,  May  8,  Florida  Land  Claims.    8  Stats,  at  Large,  709. 

United  States  v  Clarke 161 

"  "     820 

1828,  Mareh  1,  Settlement  of  Public  Accounts. 

•.  8, p.  771 United  States  v.  Bailey 341 

"  «      854 

1828,  March  1,  Pensions.    8  Stats,  at  Large,  782. 

United  States  v.  Bailey 841 

1824,  May  26,  Missouri  and  Arkansas  Land  Claims.    4  Stats,  at  Lai^  52. 

United  States  v,  Clarke 151 

«  Huertas 187 

Delassus  t;.  United  States 808 

Chot^an's  Heirs  v.  United  States •  •  -816 

Mitchel  V.  United  States 589 

1824,  May  26,  Courts  of  the  United  States  in  Louiaana.    4  Stats,  at  Large,  62. 

Hiriart  V.  Ballon 819 

United  States  v,  Robeson 871 

Livingston  v.  Story 508 

1826,  March  8,  Confirming  Charter  of  Chesapeake  and  Ohio  Canal  Company.   4  Stats. 

a^  Large,  101. 
Chesapeake  and  Ohio  Canal  Co.  v.  Union  Bank  of 

Georgetown 92 

Mumma  v,  Potomac  Company 102 

1826,  March  8,  Crimes  against  the  United  States.    4  Stats,  at  Large,  116. 
s.  18,  p.  118 United  States  r.  Bailey 841 

1828,  May  19,  Process  in  Courts  of  United  States.    4  Stats,  at  Large,  278. 

Been  v,  Hanghton 376 
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Harrison  v,  Nixon  .  •  •  •  • • 442 

Livingston  r.  Story • 608 

1828,  May  23,  Florida  Land  Claims.    4  Stats,  at  Large,  284. 

•  6,  p.  286 United  States  v.  Clarke - 161 

«  V,  Fatio's  Heirs 190 

Mitchel  V,  United  States 689 

1880,  May  26,  Florida  Land  Clajpis.    4  Stats,  at  Large,  406. 

United  States  v,  Clarke 161 

"  t;.  Fatio's  Heirs 190 

1881,  February  3,  Copyright    4  Stats,  at  Large,  36. 

Wheaton  v,  Peters 228 

1881,  March  2,  Punishment  of  Crimes  in  District  of  Columbia.    4  Stats,  at  Large,  448. 
Ex  parte  Milbum ; 537 

1832,  July  6,  Liquidating  Yir^nia  Claims.    4  Stats,  at  Large,  563. 

United  States  v,  Bailey 841 

1832,  July  9,  Missouri  Land  Claims.    4  Stats,  at  Large,  565. 

Chouteau's  Heirs  t;.  United  States 812 

1833,  March  2,  Missouri  Land  Claims.    4  Stats,  at  Large.  661. 

Chouteau's  Heirs  v.  United  States 312 

STATUTES,  CONSTRUCTION  OF. 

1.  The  26th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  86,)  extendi^  the  jurisdic- 
tion of  this  court  to  rights  protected  by  the  constitution,  treaties,  or  laws  of  the 
United  States,  from  whatever  source  those  rights  may  spring.  City  of  New  Orleans 
V.  De  Armas,  338. 

2.  Under  the  2d  section  of  the  act  of  March  3,  1797,  (1  Stats,  at  Large,  513,)  there 
should  be  annexed  to  the  treasury  transcript  duly  certified  copies  of  the  vouchers 
under  which  payments  were  made  to  third  persons  by  the  authority  of  the  defend- 
ant ;  that  authority  not  being  otherwise  within  the  personal  knowledge  of  the  account- 
ing officers.     United  States  v.  Jones,  132. 

8.  It  is  in  the  discretion  of  the  court  to  require  the  production  of  the  originals,  where 

fraud  is  alleged.    75. 
4.  This  act  requires  a  transcript  of  the  items,  not  a  statement  of  a  balance  in  gross.  Ih. 
6.  A  defendant  may  avail  himself  of  the  credits  contained  in  the  transcript,  and  at  tlie 

same  time  object  that  items  of  debit  therein  are  not  proper  subjects  of  a  treasury 

certificate,  and  not  duly  proved  thereby.    Ih, 

6.  One  partner  being  indebted  to  the  United  States,  and  the  firm  being  insolvent, 
having  assigned  all  its  property  for  the  benefit  of  its  creditors,  the  United  States 
have  no  right  to  priority  of  payment  out  of  this  fund,  under  the  65th  section  of  the 
Collection  Act  of  1799,  (1  Stats,  at  Large,  676.)     United  States  v.  Hack,  96. 

7.  Under  the  act  of  May  15,  1820,  ^^  3,  4,  (3  Stats,  at  Large,  594,)  the  district  court 
has  jurisdiction  to  enjoin,  in  part  or  in  whole,  the  execution  of  a  treasury  warrant 
of  distress,  whether  the  person  complaining  was  or  was  not  an  officer  against  whom 
inch  a  warrant  might  lawfully  be  issued ;  its  decision  is  final,  and  bars  an  action  09 
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the  account  which  formed  the  subject-matter  of  the  warrant  and  of  the  bill  of  com* 
plaint     United  States  v.  Nourse,  268. 

8.  The  act  of  March  1,  1823,  §  3,  (3  Stats,  at  Large,  771,)  includes  an  affidavit  taken 
before  a  state  magistrate,  authorized  to  administer  oaths,  in  pursuance  of  a  regula- 
tion, or  in  conformity  with  a  usage  of  the  treasury  department,  under  which  the 
affidavit  would  be  admissible  evidence  at  the  department  in  support  of  a  claim  against 
the  United  States,  and  perjury  may  be  assigned  thereon.    United  States  v.  Bailey,  341. 

9.  The  act  of  North  Carolina  of  1715  concerning  wills,  &c.,  in  force  in  Tennessee,  does 
not  bar,  after  the  lapse  of  seven  years  from  the  death  of  a  debtor,  a  bill  in  equity 
against  his  heirs,  to  obtain  a  legal  titlerto  land  which  he  contracted  to  convey.  Lapse 
of  time  held  not  to  have  rendered  the  claim  stale,  due  diligence  having*  been  used. 
Coulson  V.  Waltony  282. 

10.  The  jurisdiction  conferred  by  the  act  of  May  26,  1830,  (4  Stats,  at  Large,  405,) 
for  the  final  settlement  of  laud  claims  in  Florida,  is  a  special  and  limited  jurisdiction, 
and  if  the  averments  in  the  petition  do  not  bring  the  case  within  that  jurisdiction, 
the  proceedings  are  void.     United  States  v.  Clarke,  151. 

11.  Construction  of  the  13th  section  of  the  charter  granted  to  the  Potomac  Company 
by  Maryland  and  Yii^nia  in  1784.  Binney  v.  Chespeake  and  Ohio  Canal  Com- 
pany, 67. 

12.  The  act  of  the  legislature  of  Maryland,  of  1785,  c.  72,  §  5,  does  not  confer  a  per- 
sonal power  on  the  chancellor,  but  enlarges  the  jurisdiction  of  his  court  Bank  of 
the  United  States  v.  Ritchie,  46. 

IS.  The  denomination  of  merchandise  in  a  tariff  act  is  to  be  understood  in  the  sense  in 
which  the  same  terms  are  employed  by  merchants.  United  States  v.  One  Hundred 
and  Twelve  Casks  of  Sugar,  99. 

14.  The  act  of  Kentucky  of  December,  18, 1800,  is  both  prospective  and  retrospect! ve, 
and  embraces  aliens  who  after  its  passage  shall  have  resided  two  years  within  the 
State.    Beard  v.  Rowan,  367. 

15.  The  preamble  of  an  act  may  be  resorted  to,  to  aid  in  the  constmction  of  the  enact- 
ing clause,  when  any  ambiguity  exists.    lb, 

16.  The  act  of  Tennessee  of  1801,  c.  27,  §  1,  does  enable  executors,  under  a  directiou 
in  a  will,  to  apply  to  the  county  court  to  sanction  the  manumission  of  slaves. 
MCutchen  v.  Marshall,  76. 

17.  A  judicial  interpretation  by  the  highest  court  in  the  State  of  one  of  its  own  statutes, 
not  called  in  question  by  its  own  tribunals,  and  no  other  decision  tending  in  any 
manner  to  shake  it,  is  conclusive  here.    1  h. 

18.  The  counsel  for  the  prisoner  moved  the  court  to  instruct  the  jury,  that  the  evidence 
did  not  conduce  to  establish  his  guilt;  the  judges  differed  as  to  the  propriety  of  this 
instruction  and  certified  their  difT^nce,  under  the  6th  section  of  the  act  of  April 
29, 1802,  (2  Stats,  at  Large,  159.)  Held,  that  this  transferred  the  whole  case,  and 
was  not  within  the  act,  and  this  court  had  not  jurisdiction.   United  States  v.  Bailey^  354. 

Bank  of  the  United  States  ;  Copyright,  1 :  Courts  of  the  Unitbd  Statbs, 
8.  4. 10. 11 ;  Public  Lands,  28 ;  Revenue  Laws,  1.  2. 

SURRENDER. 
Bail,  4. 

TENDER. 
Agreement,  2. 

TENNESSEE. 
Statutes,  Construction  of,  9. 16. 
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TIME. 
Equity,  6;  Pbbsumption. 

TREASURY. 
Statutes,  Construction  op,  2.  6.  7.  8. 

TREATY. 

I  The  eighth  article  of  the  treaty  between  the  United  States  and  Spain,  of  February 
22, 1819,  {8  Stats,  at  Large,  252,)  in  speaking  of  grants  by  his  Catholic  majesty  by 
his  lawful  authorities  in  the  said  territories,  &c.,  has  provided  for  grants  made  by  a 
governor,  generally  authorized  to  grant  lands,  and  his  act  is  to  be  taken  as  not  only 
prima  facie  valid,  but  as  binding  until  disavowed,  even  if  there  was  power  in  the 
crown  to  disavow  it.     United  States  v.  Clarke,  151. 

2.  The  stipulation  in  the  treaty  of  cession  of  Louisiana,  for  protection  of  the  inhabitants 
in  their  property,  &c.,  ceased  to  operate  when  that  State  was  admitted  into  the  Union. 
City  of  New  Orleans  v.  Armas  and  Cucvllu^  888. 

Foreign  Judgment;  Public  Lands,  2.  4. 11. 18. 17.  22.  28. 

TRUST. 

1.  Where  lands  are  devised  in  trust,  merely  for  objects  incapable  of  taking,  there  is  a 
resulting  trust  for  the  heirs  at  law.  This  rule  applied  to  the  particular  provisions  of 
a  will.     King  v.  Mitchell,  117. 

2.  The  terms  "  in  trust "  in  a  will,  may  be  construed  to  raise  a  use,  but  this  is  not  their 
ordinary  meaning ;  and,  to  devest  them  of  their  fiduciary  character,  the  intention 
of  the  testator  to  do  so  must  appear.    1  b. 

Executors  and  Administrators,  1. 

UMPIRE. 
Award,  1.  2. 

USURY. 

1.  To  constitute  usury,  there  must  be  an  intention,  knowingly  to  contract  for,  or  take 
usurious  interest  If  the  contract,  on  its  face,  stipulates  for  it,  there  is  no  further 
inquiry ;  otherwise  the  inquiry  is  whether  there  was  some  agreement,  device,  or 
shift,  dehors  the  written  contract  to  cover  usury.  Bank  of  the  United  States  v. 
Waggener,  895. 

2.  The  mere  fact  that  the  note  was  given  for  an  equal  amount  of  bank-notes,  whose 
market  value  was  depreciated,  does  not  amount  to  usury.    lb. 

8.  The  statute  against  usury  not  only  forbids  the  direct  taking  of  more  than  six  per 
cent.,  but  any  shift  or  devise,  by  which  a  greater  rate  may  be,  in  fact,  secured. 
Scott  V.  Lloyd,  408. 

4.  Though  a  bond  fide  purchase  of  an  annuity  or  rent  charge,  at  a  profit  of  more  than 
six  per  cent.,  is  not  usurious,  yet  if  the  transaction  be,  in  fiict,  a  loan,  and  the  form 
is  resorted  to  as  a  device  to  give  it  a  different  appearance,  it  is  void ;  and  these  facts 
are  to  be  submitted  to  the  jury.    Ih 

VARIANCE. 
Bills  of  Exchange,  &c.  8. 

VIRGINIA. 
Courts  op  thb  United  States,  17;   Scire  Facias;  Specialty;  Statutes, 

Construction  op,  11. 
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WAIVER. 
Contract  ;  Makdamub,  8. 

WILL. 
A.  declaration  in  a  will  that  the  testator  is  about  to  go  on  a  journey,  and  therefore 
thinks  it  advisable  to  make  a  will,  is  only  an  asagnment  of  a  reason  for  then  making 
the  will,  and  does  not  render  the  will  conditional.     Tarver  y.  Tarver,  328 

Equity,  1. 

WITNESS. 
Bills  of  Exchakge,  &c.  1. 

WORMS. 
Insurance,  8. 4. 

WRIT  OF  ERROR. 

1.  An  order  of  the  circuit  court  quashing  an  inquisition  of  damages  under  the  charter 
of  the  Chesapeake  and  Ohio  Canal  Company,  is  not  a  final  judgment,  and  error  does 
not  lie.  The  Chespeake  and  Ohio  Canal  Company,  v.  Union  Bank  of  Georgetown, 
92. 

2.  Upon  a  writ  of  error  to  the  court  for  the  correction  of  errors  for  the  State  of  New 
York,  its  judgment  was  reversed  by  this  court,  and  a  mandate  sent  to  proceed 
according  to  the  opinion  of  this  court  The  court  of  errors  thereupon  entered  a 
reversal  of  its  judgment,  and  declared  that  only  an  error  in  fact  being  assigned,  which 
they  had  no  jurisdiction  to  try,  the  writ  of  error  out  of  that  court  must  be,  and  the 
same  was  dismissed.    Held,  that  the  mandate  was  not  disobeyed.    Davis  v.  Packard, 

lis. 

8.  Though  the  highest  court  of  a  State  to  which  a  writ  of  error  goes  from  this  court, 
cannot  reexamine  a  reversal  or  affirmance  here,  and  though  the  judgment  of  this 
court,  that  the  judgment  of  the  state  court  be  reversed,  does,  ipso  facto,  reverse  it, 
yet  if  the  mandate  does  not  direct  any  mode  of  proceeding  thereon,  the  state  court 
must  judge  of  its  own  jurisdiction,  and  proceed  accordingly.     lb, 

4.  A  writ  of  error  in  the  name  of  *^  A  B  and  others  "  dismissed.  DeneaU  v.  Stump's 
Executors,  202. 

5  A  writ  of  error  does  not  afford  a  remedy,  if  the  jury  depart  from  the  instructions  of 
the  court.     Chesapeake  and  Ohio  Canal  Company  v.  Knapp,  476. 

Courts  of  the  United  States,  5 ;  Decree  ;  Guardian  ad  Litem. 
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